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CASES 


IN THE 


SUPREME COURT OF ALABAMA. 


DECEMBER TERM, 1882. 


Ming v. The State. 
Indictment for Burglary. 


1. Sufficiency of proof in criminal case.—While the law requires that 
the guilt of the accused in criminal cases should be fully proved, that it 
should be established beyond a reasonable doubt, it does not require 
that each fact which may aid the jury in reaching the conclusion of guilt 
should he clearly proved ; it is suffi -ient if, upon the whole evidence, the 
jury are able to pronounce that the defendant's guilt is proved to a moral 
certainty. 

2. When refusal to charge as requested free from error.—An instruction 
tothe jury, requested by a defendant in a criminal case, which is not 
framed in reference to the evidence, or which is wanting in clearness, 
certainty, or directness, may be refused. 

3. Same.—The refusal by the primary court to give a charge re- 
quested by the defendant, in a criminal case, asserting that ‘ nothing 
can be considered against the defendant, except that which clearly ap- 
pears in the evidence,”’ is free from error. 


Aprprat from Pike Cireuit Court. 

Tried before Hon. Joun P. Hesparp. 

The appellant was indicted for burglary, and was tried and 
convicted. So far as disclosed by the bill of exceptions, there 
was no controversy on the trial in the court below, that the of- 
fense had been committed, but the controversy was as to 
whether the defendant was the guilty agent; the evide: ce for 
the State tending to show that he was, and that for the av ‘end- 
ant tending to show that he was not. The only exception re- 
served was the refusal of the court to give the charge re- 
quested by the defendant, which is copied i in the opinion. 


Ww. H. Parks and .W. D. Roserrs, for appellant. 


H. C. Tompkins, Attorney-General, for the State. 
, 














2° SUPREME COURT (Dec. Term, 
{Ming v. The State. ] 
BRICKELL, C. J.—The only error which is Bg to 


have been committed in this cause, is the refusal of the court 
below, on request of the defendant, to instruct the jury:as fol- 
lows: “That nothing can be considered against the defend- 
ant, except that which clearly appears in the evidence.” The 
purpose of the instruction is not indicated, nor is its true mean- 
ing readily discoverable. In every case, civil or criminal, it is 
the duty of the jury to confine their deliberation to the facts in 
evidence and the inferences which may justly be drawn from 
them. Though it may not often be necessary to express this 
mere truism in instructing a jury, we can not say, if the in- 
struction had clearly embodied it, there would not have been 
error in its refusal. As the instruction is expressed, the jury 
would more probably have understood it as affirming that, in 
reaching the conclusion of guilt, they must disregard every 
fact of which the evidence was not clear; in other words, every 
fact which was not plainly, fully proved, a proposition in itself 
erroneous. The law requires the guilt of the accused in crimi- 
nal cases to be fully proved ; that it shall be established beyond 
a reasonable doubt. It does not require that each fact which 
may aid the jury in reaching the conclusion of guilt, shall be 
clearly proved, but that, upon the whole evidence, the jury 
must be able to pronounce that guilt is proved to a moral cer- 
tainty. The evidence as to particular facts may be weak and 
inconclusive, yet, the jury, because of the consistency of such 
facts with other facts of which the evidence is strong and con- 
vincing, may be fully satisfied of theirexistence. The evidence 
of their existence, which is direct, though weak and inconelu- 
sive in itself, is strengthened, because the facts themselves are 
consistent with the evidence which .is not so infirm. There 
may be in the evidence tending to identify the accused as the 
guilty agent in the commission of crime, much of diversity in 
the testimony of witnesses who saw the crime committed, as to 
the age, size, dress general appearance of the perpetrator of 
the crime, and as to the correspondence of the accused with the 
perpetrator as they describe him. If there were other facts or 
cireunstances criminating the accused, the evidence touching his 
identity ought not to be excluded from the consideration of the 
jury, bécanse it is in itself weak and inconclusive. If we as 
sume the instruction was intended to assert that the jury could 
not consider any fact, of which the evidence directly touching 
its existence was not clear, its error is apparent. 

But if this be not the true meaning of the instruction; if it 
was intended tu affirm only, that if the jury were in doubt as 
to the evidence which had been introduced, they must not con- 
sider any fact of which they doubted wi.ether evidence had or 


had not been given, it is nut made clear that it had the slightest 
Vou. LxxI. 
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application to the case. There does not appear to have been 
any dispute, or room for dispute, as to the evidence which was 
before the jury, whatever may have been the controversy as to 
its tendencies, its weight or sufficiency. Instructions to a jury 
ought not to deal in mere abstractions. They ought to be framed 
in view of the evidence, and ought to be clear, direct, and cer- 
tain. An instrnuetion requested, not framed in reference to the 
evidence, or which is wanting in clearness, certainty or direct- 
" ness, may be refused. 

We find no error in the record, and: the judgment must be 
atiirmed. 


Reynolds v. The State. 
Indictment for Violation of Local Prohibitory Law. 


1. Local prohibitory law construed; what act not prohibited.—Under 
the provisions of the.statute, approved February 26th, 1881 (Pamph. 
Acts, 1880--1, p. 171), making it unlawful for any person “‘ to make, sell, 
or otherwise dispose of any spirituous or malt liquors, or other intoxicat- 
ing drinks,’’ within the counties of Dale and Henry, in this State, a con- 
viction can not be had on proof that the defendant, at his own residence, 
in one of the counties named in the statute, gave to another two or more 
drinks of spirituous liquor. 


Arrrat from Dale Cireuit Court. 
Tried before Hon. H. D. Crayron. 
The facts are stated in the opinion. | 


J. M. Carmicnaertr, for apppellant. 
H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—By statute approved February 26th, 1881— 
Pamph. Acts, 171—it was made “unlawful for any person or 
persons, (except upon the written prescription herein provided 
for), to make, sell, or otherwise dispose of any spirituous or 
malt liquors, or other intoxicating drinks, within the counties 
of Dale and Henry, State of Alabama.” No point arises in 
this case on the question of a written prescription. The de- 
fendant was indicted and convicted under this statute. The 
testimony was, that the defendant, at his private residence in 
Dale county, gave to one W. H. S. two or more drinks of 
spirituous liquor, to-wit, whiskey. The presiding judge in- 
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structed the jury that this constituted a disposing of the spirit- 
uous liquor within the statute. 

The words of a statute are to be understood in their popular 
signification, when nothing appears to the contrary.— Mayor, 
ete. v. Winter, 29 Ala. 651; i hurman v. The State, 18 Ala. 
276; Favers v. Glass, 22 Ala. 621. To dispose of, in popular 
sense, when used in reference to property, means to part with 
the right to, or ownership of it; in other words, a change of 
property. If this does not take place, it would scarcely be 
said the property is disposed of. That would not be the popu- 
lar sense in which those words are employed. Taking a glass 
of spirits or wine with a friend or visitor, in one’s own resi- 
dence, is one of the forms in which hospitality not infrequently 
shows itself. We are not dealing with the morality, or hurt- 
fulness of the custom. That is not a judicial question. We 
are endeavoring to arrive at the intention of the law-making 
power. In this (possibly injurious) act of hospitality, we ap- 
prehend no one would entertain the thought of a change of 
property, or ownership—that he was thereby “ disposing of ” 
the article thus used‘ and consumed. Quite as appropriate 
would it be to affirm that the host had disposed of the viands 
his friend consumed, while enjoying a hospitable dinner with 
him. . 

We would not be understood as aftirming that no disposition 
can be made, under the statute we are construing, except by 
bargain and sale. A gift, consummated by delivery, works as 
complete a change of property or ownership, as does a sale on 
valuable consideration. What we declare is, that the act, 
shown in the evidence in this cause, was not a disposing of the 
liquor, within the contemplation of the legislature. 

During the same session of the legislature at which the statute 
in question was enacted, several other statutes of kindred 
character received the approval of that body. In some of them 
we find the same words, “sell, or otherwise dispose of.” Some- 
times the language is more express, and inhibits the “ giving 
away” of intoxicating liquors. We do not know that this 
variance in phraseology changes the meaning, or imposes the 
duty of a hentai interpretation. That question is not now 
before us. 

teversed and remanded, that the circuit court may dispose 
of the case in accordance with these views. 


Ts 
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Shelton wv. The State. 


Indictment for Murder. 


1. Empaneling juru in capital case; when court need not send for ab- 
sent jurors.—The primary court is not required to delay the empaneling 
of a jury for the trial of a capital case, because some of the persons 
whose names are on the venire served on the prisoner, are absent from 
the court room, engaged in deliberating upon their verdict in another 
cause; and the refusal of the court to send for such jurors when their 
names are drawn, is free from error. 

2. Same; when objection to can not be made in appellate court.—An ex- 
ception can not be based on a ruling of the court which was induced by 
the objection of the party excepting; and hence, where, in a capital 
case, some of the persons whose names were on the venire served on the 
prisoner, were absent from the court room, engaged in deliberating on 
their verdict in another cause, when their names were drawn, but after- 
wards, and before the empaneling of the jury is completed, they re- 
turned, and the court offered to replace their names in the hat for the 
purpose of enabling the parties to select the remainder of the panel from 
them, but this is not done on account of objections made thereto by the 
defendant ,—/eld, that the defendant, by his objection, waived the right 
to except to the refusal of the court to replace, on his motion,’the names 
of such persons in the hat, to be drawn as jurors. 

3. When order directing sheriff to serve prisoner in capital case with 
renire free from errvor.—When the term of the court continues longer 
than one week, an order made in a capital case during the first week, 
fixing a day in the second week for the trial, ordering a special venire to 
be summoned, and directing the sheriff to ‘‘furnish the defendant, in his 
own proper person, with a list of the names of the persons so summoned, 
including those summoned for the regular juries for said second week, 
and a copy of the indictment in this case,’’ ete., is a substantial com- 
pliance with the statute, and free from error. 

4. Floyd's case, 55 Ala. 61, distinguished and limited.—The principle 
announced in Floyd’s case, 55 Ala. 61, that the list of jurors served on 
the prisoner should include only those regular jurors ‘‘in attendance,”’ 
and not those who, though summoned as regular jurors, were excused or 
discharged when the jury was organized, is ‘‘limited in its application to 
those cases where the trial is set, and the order made, at a time when 
the regular juries are summoned to be in attendance,’’ and is declared 
not to apply ‘‘to those cases where the order for the venire is made, and 
the trial set at a time before the arrival of the particular day when the 
regular juries are required to be in attendance.”’ 

5. On appeal in capital case, service of venire and copy of indictment 
need not be affirmatively shown.—The record on appeal in a capital case 
need not show affirmatively that the prisoner was served, as required by 
the statute, with a copy of the indictment and venire; but, in the ab- 
sence of any objection in the primary court on that ground, such service 
will be presumed to have been properly and regularly made. 

6. Declaration by defendant; when inadmissible for him.—On the trial 
of a defendant indicted for the murder of his wife, a declaration made 
by him prior to the killing, and not constituting a part of the res geste, 














6 SUPREME COURT (Dec. Term, 


[Shelton v. The State. } 


as to an improper intimacy between another man and the deceased wife, 
is not admissible as evidence in his favor. 


Appear from Hale Circuit Court. 

Tried before Hon. Joun Moore. 

At the fall term, 1882, of said court, Frank Shelton, the de- 
fendant in the court below, appellant here, was indicted for the 
murder of Lucy Shelton; and at the next term he was tried, 
convicted of murder in the first degree, and sentenced to be 
hung. When the parties announced themselves ready for trial 
twelve of the vensdee jurors for the week, whose names were 
on the venire which had been served on the defendant, were 
absent from the court room, and were in the jury room, con- 
sidering the case of one McCoy, charged with grand: larceny, 
which had been submitted to ‘them the day before, and con- 
cerning which they had been unable to agree on a verdict. 
Before proceeding to organize the jury in this case, the court ask- 
ed MeCoy’s counsel whether they would consent to a mistrial in 
his case, so that said jurors might be present in the court room 
to answer to their names, if called in defendant's case. This 
McCoy’s counsel refused, and the court so stated to the solicitor 
for the State and defendant’s counsel. The names of the fifty 
persons summoned as jurors in the case, including the regular 
jurors for the week, among them being the twelve jurors then 
absent as above stated, were placed in a hat, and the court di- 
rected the sheriff to draw out one name at a time, etc., for the 

urpose of making up the jury. Thereupon the name of one 
Bond was drawn from the hat, and the sheriff stated to the 
court that said Bond was one of the regular jurors empaneled 
for the week, and was out in the McCoy case. Defendant then 
moved the court to send for said Bond, and have him brought 
in and examined as to his competency as a juror in this case. 
The court refused the motion, and the defendant excepted. 
The name of Bond was then laid aside by the sheriff under the 
direction of the court. Thus, as the drawing proceeded, nine 
of the regular jurors who were out in the McCoy case, were 
drawn, and similar motions made by the defendant, and over- 
ruled by the court, and exceptions reserved, and the names of 
the jurors laid aside, when, and before the jury had been com- 
pleted, the jury in the McCoy case came into court, and re- 
turned their verdict. The drawing of jurors was then pro- 
ceeded with, and continued until all fifty names had been 
drawn from the hat, only nine jurors having been selected, and 
leaving three more to be selected to complete the jury. The 
court then directed the sheriff to put the names of the nine 
jurors, who were absent when called, back in the hat to be again 
drawn. To this course the defendant objected, when the court 

VoL. LXXxul. 
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proposed to have said nine jurors called in the ‘order in which 
they had been orginally drawn. To this the defendant also ob- 
jected, when the court stated to his counsel that the court 
would take any course to complete the jury which they would 
move the court to take. To this the defendant’s counsel re- 
plied that they would not make any motion, and would reserve 
an exception to any course the court might take. Thereupon 
the court ordered the sheriff to summon six persons as jurors, 
and to this direction the defendant excepted. The sheriff then 
summoned and brought into court six jurors, none of whom 
were on the McCoy jury, and their names were placed .in the 
hat and drawn out one at a time, the defendant objecting and 
excepting as each juror was drawn and put on the defendant 
for his acceptance. These six persons having all been chal- 
lenged, the sheriff, under the direction of the court, summoned 
six other persons, none of. whom were on the McCoy jury, 
and their names were placed in the hat and drawn; and from 
them two jurors were accepted by both the State and defend- 
ant, leaving only one juror to be selected. The defendant then 
moved the court to direct the sheriff to put the names of the 
nine jurors, who were out on the McCoy case, back in the hat, 
and to draw from them to complete the jury. This the court 
refused to do, and the defendant excepted. The court then, 
on defendant’s motion, directed the sheriff to place in the hat, 
to be drawn, the names of two of the said nine jurors. Other 
proceedings were had in empaneling the jury, not necessary 
to be here stated. ° 

On the 9th April, 1883, the defendant was arraigned, 
and the 19th April, 1883, being “Thursday of the second 
week” of the term, was set for the trial; and the sheriff 
was then ordered “to summon fifty persons from the qual- . 
ified citizens of Hale county as jurors, including p mar 
summoned on the juries for said second week, for the trial of 
said cause, and to furnish the defendant, in his own proper 
person, with a list of names of the persons so summoned, in- 
cluding those summoned for the regular juries for said second 
week, and a copy of the indictment in this case, at least one 
entire day before the day set for his trial, said defendant being 
confined in jail.” The record does not show that a copy of the 
indictment and a list of the jurors were served on the defend- 
ant. 

The evidence introduced on the trial tended to show that on 
the morning of 25th June, 1882, the defendant shot the de- 
ceased, his wife, four times with a pistol, both being negroes ; 
and that for several years before the killing the defendant and | 
the deceased had lived. unhappily together, and had frequent 
quarrels and fights because of “the alleged (by the defendant) 
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improper intimacy” of the deceased with one Richard Glover, 
another negro man. On cross examination of one of the State’s 
witnesses the defendant asked him, whether he had ever seen, 
or knew of any improper intimacy between the deceased and 
Richard Glover.. The witness having answered in the negative, 
he was then asked by the defendant, whether he had ever heard 
the defendant say anything about any improper intimacy be- 
tween the deceased and said Glever. To this question the 
State objected. The defendant’s counsel having stated, in re- 
ply to a question asked by the court, that it was not intended 
toelicit by the question propounded to the witness anything 
said by the defendant at the time of the killing, the court sus- 
tained the objection made by the State, and refused to permit 
the question to be answered, and the defendant excepted. 


Tuos. Seay and Jas. E. Wese, for appellant. 
H. C. Tomextys, Attorney-General, for the State. 


SOMERVILLE, J.—The practice was settled by this court 
in Aimbrough’s case, 62 Ala, 248, that the court below should 
not delay the empaneling of a jury in the trial of a capital 
ease, because some of the persons, whose names were on the 
venire served on the prisoner, were absent from the court room, 
being engaged in deliberating upon their verdict in another 
cause. The statute authorizing a special ven?re to be summoned 
(Code, §%874), and directing a list of such persons to be served 
on the prisuner, “including the regular jury” (Code, § 4872), 
does not contemplate or require the procrastination of criminal 
proceedings in actual progress for such a purpose, although the 
members of the absent jury constitute a part of such special 
venire. So in Johnson’s case, 47 Ala. 10, it was held that the 
court is not bound to send for an absent juror, who, having’ 
been duly summoned in a capital case, fails to answer when his 
name is called, although he was then in the city, near at hand. 

Under these rulings, which we recognize as indicating the 
proper practice, there was no error in the action of the court 
refusing to send for such of the jurors as were engaged in the 
trial of the McCoy case, whose names were drawn during their 
detention from the court room. 

It is insisted, however, by appellant’s counsel, as nine of 
these jurors, whose names were drawn during their necessary 
absence, returned before the process of empaneling the jury 
in the present cause was completed, the prisoner was entitled 
to have their names replaced in the hat from which they were 
drawn, for the purpose of enabling him to select the remainder 
of the panel from them. 

VoL, LXxitl. 
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Without deciding this question, we are of opinion that the 
prisoner has waived any right to except to the action of the 
court touching this matter. The bill of exceptions shows that 
the court offered to take this course immediately upon the ‘re- 
turn of these nine jurors, and that the defendant, by his coun- 
sel, expressly interposed an objection to such action on the part 
of the court. We think this was a waiver of the right, if it 
existed. The principle announced in Leonard’s case, 66 Ala. 
461, isa sound one, that an exception can not be based on a 
ruling of the court, which was induced by the objection of the 
party so extepting. Exceptions touching the same matter, 
which are repugnant, are not allowable. It is not permissible 
for a party, in the progress of a cause, to oppose the adoption 
of ‘a certain course, and immediately thereafter to take excep- 
tion to the refusal of the court to revoke its ruling, thus ate 
at his own instance. If such proceedings were tolerated, judi- 
cial tribunals might easily be transformed into schools for the 
practice of artifice, rather than forums for the administration 
of justice. We may add that, under the peculiar facts of this 
‘ase, We can not permit ourselves to doubt the integrity of pur- 
pose on the part of the learned counsel in this procedure, in 
view of the grave doubts that might well exist, as to the proper 
course to be pursued in perfecting the organization of the jury. 

We see no error in the order of the court directing the 
sheriff to serve a copy of the indictment and of the special 
venire wpor: the prisoner. The direction is to “ furnish the de- 
fendant, in his own person, with a list of the names of the 
persons so summoned, including those swmmoned for the reg- 
ular juries for said second week, and a copy of the indictment 
in this case.” The language of the statute is, that the “ court 
must make an order, commanding the sheriff to summon not 
less than fifty, nor more than one hundred persons, including 
those summoned on the regular juries for the week, or term, 
when the term does not exceed one week.’’—Code, 1876, 
$4874. The order to summon the venire is in accordance with 
this section of the Code. Section 4872 of the Code gives the 
defendant a right to have service on him of ‘a copy of the in- 
dictment and a list of the jurors summoned for his trial, in- 
cluding the regular jury.” 

We have repeatedly held, and the rule is now firmly settled, 
that the record need not show aftirmatively that the prisoner 
was duly served, as required by this statute, with a copy of the 
indictment and venire. In the absence of any objection on 
that ground, such service will be presumed to have been prop- 
erly and regularly made.—Spicer’s case, 69 Ala. 159; Paris v. 
The State, 36 Ala. 232; Rash v. The State.61 Ala. 90. 

It is insisted, however, that there is.a distinction between 
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“those summoned on the regular juries,” as these words appear 
in section 4874, and “ those summoned.for the regular juries,” 
as this phrase appears in the order of the court directing a ser- 
vite of the venzre on the prisoner. In our judgment these two 
phrases mean substantially the same thing. It is true that in 
Floyd's case, 55 Ala. 61, where the order for a venire was 
made after the arrival of the day when the regular juries are 
required to be in attendance, the cause being set for the week 
during which the order was made, the list served qn the pris- 
oner, it was held, was required to include only those regular 
jurors “ in attendance,” and not those who, though summoned 
as regular jurors, were excused or discharged when the jury 
was organized. We are free to say, that we do not approve the 
soundness of the reasoning adopted in that case, although we 
are not disposed to dissent from the conclusion reached. It 
might well have been held, that the phrase-—“ including the 
regular jury”—as used in section 4872 of the Code, meant 
such of the jury as were “in attendance” only, within the 
meaning of those words as they appear in section 4878, with- 
out adopting the construction which seems to have been placed 
on section 4874 of the Code. 

The principle of Floyd's case, however, can not be extended 
beyond the strict reason upon which it is based. It must be 
limited in its application to those cases, where the trial is set, 
and the order made, at a time when the regular juries are sum- 
moned to be in attendance.’ lt is then quite practicable to in- 
clude in the list or venire only those who are actually “in at- 
tendance,” and would be futile to included’ any others, as the 
law is presumed never to require the doing of a useless thing. 

But the reason of this rule of construction, upon which alone 
Floyd's case can be sustained, has no application to those cases 
where the order for the ventre is made and the trial set at a 
time before the arrival of the particular day when the regular 
juries are required to be in attendance. The sheriff can not 
then possibly know which of the regular juries will be in at- 
tendance, and which of them will be absent. He can only 
know the persons who are actually summoned, and it is suffi- 
cient. if he includes these among the list of names constituting 
the venive. This is, to our mind, the plain meaning of the 
statute, and this construction is sustained by the long practice 
of our circuit courts, extending far back in the history of our 
State, and, we may say, origiriating contemporaneously with 
the original enactment of the statute. 

The declaration of the defendant, as to an alleged improper 
intimacy between the deceased wife and one Glover, was not 


admissible evidence in the cause, being shown not to have con- 
VoL. LXXUl. - 
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stituted any part of the res geste of the homicide.—Billings- 
lea’s case, 68. Ala. 486. 

We discover no error in the record, and the judgment of the 
cireuit court must be affirmed. 


Smith wv. The State. 
Bastardy. 


1. Bastardy ; its character.—A bastardy proceeding under the statute 
is penal, but is strictly neither criminal nor civil, partaking, as it does, 
somewhat of the nature of both. - 

2. Same; defect in affidavit and warrant can not be raised by demurrer. 
In the circuit court, on appeal from a justice’s court, in a bastardy 
wroceeding, the affidavit and warrant are in no sense pleading, the issue 
he there made up under the orders of the court; and hence, the fail- 
ure of the aflidavit to aver that the prosecutrix was a single woman, 
ean not be considered on demurrer. 

3. Same; when motion to quash affilavit and warrant comes too late. 
A motion to quash the affidavit and warrant in a bastardy proceeding, 
on the ground that the affidavit fails to aver that the prosecutrix was a 
single woman, comes too late, when made for the first time in the cir- 
cuit court on appeal. 

4. Same; what judgment entry should show.—A judgment in such a 
proceeding for the payment of forty dollars annually, without specifying 
the number of years the payment should be made, .is erroneous; but the 
statute prescribing that, on conviction, the defendant shall give bond 
for the payment of a sum not exceeding fifty dollars, as the court may 
prescribe, to be paid annually for ten years, such error will, on appeal 
by the defendant, be corrected in this court. 


Aprrkat from Dale Cireuit Court. 
Tried before Hon. H. D. Crayron. 


W. E. Macipry and J. M. Carmicuast, for appellant. 
“H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The complaint made before the justice, on 
which the warrant of arrest was sued out, omits to aver that 
the prosecutrix was a single woman.—Code of 1876, § 4071. 
The duty of the justice in such case is purely preliminary, 
and if, on examination of the witnesses, it appears there is 
probable cause for believing the accused is guilty of the 
charge, [bastardy], he must be required to give Riad for his 
appearance at‘the cireuit court to answer the charge; and 
failing to do so, he must be committed to jail until he gives 
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the same, or is otherwise discharged by law.—Code, § § 4072-4. 
The proceeding is penal, but is strictly neither criminal nor 
civil. It partakes somewhat of the nature of both. Its _pol- 
icy may be referred to the police power, exerted, primarily, to 
secure proper maintenance and education of the infant, and, 
secondarily, for the good of society, and its relief from what 
otherwise might be a burden on its resources. 

In the trial before the justice, it does not appear that any 
question was raised as to the sufficiency of the affidavit or 
warrant. If it had been raised there, it could, and doubtless 
would have been amended. When the case reached the cir- 
cuit court, a complaint was filed, or new written charge pre- 
ferred, which healed the imperfections in the aftidavit and 
warrant of arrest. In that new charge, it is averred that the 
prosecntrix was a.single woman, and that she was pregnant 
with a bastard child in Dale county. The defendant then, for 
the first time, and in the circuit court, attempted to raise the 
question of the insufficiency of the aftidavit and warrant. He 
first interposed a demurrer to them. This was rightly disal- 
lowed, for they were in no sense pleading. The circuit court 
orders the issue to be made up, when the defendant demands 
it.—Code $4078. We are not informed that any issue had 
been made up, or even demanded. Demurrer was not a 
proper remedy. The defendant then moved to quash the afti- 
davit and warrant. We think this motion came too late. It 
should have been interposed before the justice, and, if disal- 
lowed there, probably might have been renewed in the circuit 
court. Wewill not lay down very technical rules in a proceed- 
ing like this.— Austin v. Pickett, 9 Ala. 102; Dorgan v. The 
State, 72 Ala. 173; Crosby v. Hawthorn, 25 Ala. 221. 

In entering up the judgment there was a clerical error com- 
mitted. The statute requires that, on conviction, the defend- 

. ant shall be adjudged to give bond for the payment of a sum 
not exceeding fifty dollars a year, as the court may prescribe, 
to be paid annually for ten years.—Code, § 4080. The judg- 
ment in this cause is for the payment of forty dollars annually, 
but does not specify the number of years the payment shall be 
made. We correct and amend the judgment, so as to read as 

_ follows: It is therefore considered by the court that the sum 

of forty dollars be paid yearly by the defendant on the first 

Monday in January in each year, for ten years, to the judge of 

probate of Dale county, for the support and education of the 
ehild. And the clerk of this court will certify this correction 
to the court below. And, as corrected, the judgment of the 


circuit conrt is affirmed. 
VoL. Lxxut. 
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Grant v. The State. 


Indictment for. engaging in or carrying on the Business of 
Distilling Spirituous Liquors without a License. 


1. Section 4274 of Code construed; what constitutes engaging in or carry- 
ing on a business.—To ** engage in or carry on any business,’’ within the 
meaning of section 4274 of the Code of 1876, making it a misdemeanor to 
engage in or carry on any business for which a license is required, with- 

{ out having first taken out such license, is to pursue such business for a 

profit, or as a means of livelihood. Whether it is one’s sole business, or 

fi is merely auxiliary to some other vocation, is entirely immaterial, the 

; important inquiry being the intent of the party, which is generally, un- 
der proper instructions from the court, a question for the determination 
of the jury. 


2. Same; distilling liquors without a license.—Where a defendant, in- 
\ dicted for engaging in or carrying on the business of distilling spirituous 


liquors without a license, was seen ‘‘three or four or five times’’ en- 
gaged in distilling rum, this was sufficiently frequent to authorize the 
jury to infer that the defendant engaged in or carried on the business of 
distilling. 

3. Same.—That the appliances used by the defendant in distilling 
were unscientific, and ill shaped to the purpose, is not material, ex- 
cept as illustrative of a stronger or weaker probability of an illegal intent 
—an intent of making a livelihood or of reaping a profit. 

4. Same.—The distillation of ram from the refuse syrup obtained from 
boiling sugar cane does not constitute an exception to the statutory 
prohibition. 


Arreat from Geneva Circuit Court. 

Tried before Hon. H. D. Crayon. 

Larkin Grant, the defendant in the court below, was indicted, 
tried and convicted for engaging in or carrying on the “ busi- 
ness of distilling spirituous liquors otherwise than by the dis- 
tilling of fruits, without a license,” ete. As recited by the bill 
of exceptions, “the State proved that, in the winter of 1881, 
three or four, or tive different times the defendant was seen at a 
certain place near his dwelling in Geneva county, engaged in 
boiling the skimmings produced from making syrup from sugar 
cane ; that he had a common syrup kettle with a wooden top or 
covering; that he had a gun barrel and a wooden tube con- 
7 nected together, and extending from said kettle, into which it 
was inseyted at one end, and to a barrel at the other; that there 
was produced by said process of boiling a liquid which the de- 
feundant and others called rum, which was tasted by the wit- 
hess, who testified that it tasted bad, and that it would pro- 
duce drunkenness. Witness further testified that he had seen 
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a still and described one, and further testified that the kettle and 
other fixtures above described was not a still. This was all the 
evidence in the case. The defendant asked the court in writ- 
ing to charge the jury, that if they believed from the evidence 
that the defendant only used a common syrup kettle with 
wooden top, and with a gun barrel as a worm, extended by a 
piece of wood tube, and the only material that he was using, 
was the skimmings of the syrup while they were making syrup, 
then the defendant would not be guilty of distilling within the 
purview of the law.” The defendant also asked the court in 
writing to charge the jury, that if they believed the evidence, 
they should find’ the defendant not guilty. Both of these 
charges were refused, arid the defendant duly excepted. 

The refusals to charge as requested are here assigned as error. 


W. D. Roserts, for appellant. 
H. C. Tompxrys, Attorney-General, for the State. 


SOMERVILLE, J.—The statute requires a license to be 
taken out, by January 15th of each year, by all persons who 
engage in or carry on the business of distilling liquors in this 
State, unless such liquors be distilled from frw7ts.—Code (1876), 
$$ 490, 494, subd. 5. A violation of this law is made a mis- 
demeanor, punishable by a fine three times the amount of the 
State license.—Code, § 4274. 

It has been many times decided by this court, that “the 
doing of a single act pertaining to a particular business will not 
be considered engaging in, or carrying on the business, yet a 
series of such acts would be so considered.”— We7/ v. The 
State, 52 Ala, 19; Martin v. The State, 59 Ala. 34. 

To “engage in, or carry on any business,” within the mean- 
ing of this statutory provision, is to pursue any occupation or 
employment “for a profit, or as a means of livelihood.” 
Whether it is one’s sole business, or is auxiliary to some other 
vocation, is entirely immaterial. The important inquiry is the 
intent of the party, which, under proper instructions from the 
court, must generally be a question for the determination of the 
jury.— Harris v. The State, 50 Ala. 127; Weil’s case, 52 Ala. 
19 ; Clark’s Cr. Dig. §.778 ; Clark’s Cr. Law, § 1219. 

The evidence shows that the defendant was seen to be en- 
gaged “ three or four, or five different times,” in the act of dis- 


tilling *wm-—a species of spirituous liquor—by a sort of rude 
process. That his appliances used for this purpose were un- 
scientific, and even ill adapted to the end in question, is not 
material, except as illustrative of a stronger or weaker prob- 


ability of illegal intent. If the mere imperfection of the 
VoL. LXxul. . 
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machinery used in violating the law should be adjudged an ex- 
cuse for crime, a premium would be placed upon artifice, and 
few offenders could ever be brought to justice in the courts of 
the country. The material used was not fruit, which is the 
sole article authorized by the statute to be used for distilling 
purposes. The defendant is shown to have distilled the rum. 
from the refuse syrup obtained from boiling sugar cane, which 
is no exception to the statutory prohibition. These acts on the 
part of the defendant were legal or illegal according to the 7n- 
tent with which they were done. They were sufficiently fre- 
quent to authorize the jury to infer that the defendant was en- 
gaging in, or carrying on the dusiness of distilling spirituous 
liquors from other material than fruit. If this was done with 
the intention of making a livelihood or of reaping a profit, it 
was a violation of the statute under consideration. 

The charges asked were properly refused, because they with- 
drew from the jury all consideration of the question of inten- 
tion. 


Affirmed. ‘ 


Kenan t. The State. 
Indictment Sor Murder. 


1. Making and service of list of jurors in capital case ministerial duties, 
and amendable.—The making of the list of jurors summoned for the trial 
of a defendant indicted for a capital offense, is ¢lerical, and its service on 
the defendant is executive or ministerial; and errors occurring therein, 
while the proceedings are in fieri, may be corrected by amendment un- 
der the order of the court. 

2. Same.—Hence, the action of the primary court in permitting the 
sheriff, on motion of the State, to amend the list of jurors served on the 
defendant, so that it would correspond to the title of the cause, and to 
correct the return of service, so that it would conform to the truth and 
show a service on the defendant, is free from error. 

3. Same.—While such amendment should be made so soon as directed 
by the court, the delay in making it until after the trial is immaterial. 


Aprrat from Jefferson Circuit Court. 

Tried before Hon. Samvuen H. Sprorr. 

Gilbert Kenan, the defendant, was indicted and tried for 
murder, and was convicted of murder in the first degree, and 
sentenced to imprisonment in the penitentiary for life. When 
the cause was called for trial, the defendart moved to quash 
the venire, but the court overruled the motion, and the de- 
fendant excepted. It appears from the evidence introduced on 
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the hearing of the motion, that neither the list of jurors sum- 
moned to try the defendant, nor the copy theréof left with him 
was entitled in any cause, but the following endorsement was 
made on both by the sheriff: ‘“ Executed by leaving a copy of 
the written venire with Adbert Kenan, and also a copy of the 
indictment in the case, wherein the State of Alabama is plain- 
. tiff and A/bert Kenan is defendant,” with date and signature. 
The sheriff testitied that the list of jurors was served on the 
defendant in person at least one entire. day before the day set 
for his trial; that in stating in his return that the list had been 
served on Albert Kenan, a mistake was made, and that he knew 
of no person by that name. It was also shown that no indict- 
ment was pending in said court against any one named A/bert 
Kenan. On this evidence the solicitor for the State moved the 
court to permit the sheriff to amend his return-so as to speak 
the truth, and to show that the service of said list was in fact 
made on the defendant in person, ete. This motion the court 
granted, and the defendant excepted. After trial and convic- 
tion, the defendant moved in arrest of judgment on the ground, 
among others, that the sheriff had not amended his said return, 
but that it remained as originally made. Thereupon the court, 
on motion of the solicitor for the State, allowed the sheriff to 
then make the amendment, and overruled the motion in arrest 
of judgment; and to these‘rulings the defendant excepted. 


Name of appellant’s counsel not disclosed by the record. 
H. C. Tompxtys, Attorney-General, for the State. 


BRICKELL, C. J.—When a person is indicted for an of- 
fense which may be punished capitally, if he is in actual con- 
tinement, it is the duty of the sheriff to make and serve upon 
him a list of the jurors summoned for his trial, at least one en- 
tire day before tle day appointed for trial—Code of 1876, 
$4872. The making of the list is clerical, and its service, exec- 
utive or ministerial. If errors occur while the proceedings are 
in fieri, under the control of the court, they may be corrected 
by amendment under the order of the court.—G@ray v. State, 
55 Ala. 86. The court very properly directed the sheriff to 
amend the list of jurors served upon the appellant so that it 
would correspond, to the title of the canse; and to correct the 
return of service so that it would conform to the truth and 
show a service upon the appellant. Curing such érrors could 
not work any conceivable injury to the appellant, and merely 
made the papers speak the truth. The amendment ought regu- 
larly to have been made instantly, so soon as the court directed, 
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but the delay of it to another time during the term was im- 
* material. 
Let the judgment be affirmed. 
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Walker v. The State. 


Indictment for an Assault and Battery with a Weapon. 










1. Assault and battery; what is a fatal variance.—Where an indict- 
ment charges an assault and battery ‘‘ with a weapon, to-wit, a gun,” 
and the evidence shows that the offense was committed without a weapon, 
as with the hand or fist, this is a fatal variance. 





Aprrar from Macon Cireuit Court. 

Tried before Hon. James E. Coss. 

The defendant in the lower court, appellant here, was in- 
dicted for an assault and battery “ with a weapon, to-wit, a gun ;””. 
and was convicted of an assault. The evidence for the State 
tended to show that the defendant was guilty of an assault and 
battery on the prosecutrix, but failed to show whether or not 
a weapon was used. The defendant made a statement under 
the statute, which tended to show that at the time of the alleged 
difficulty he had a gun, but that he did not strike the prosecu- 
trix with it, or attempt to use it. The court charged the jury, 
among other things, that they “ might find the defendant guilty 
of an assault with a weapon, or of an assault and battery, or of 
an assault, as they might determine from the evidence.” To 
this charge the defendant excepted ; and it is here assigned as 
error. 


















W. C. Brewer, and Warrs & Sons, for appellant. 





H. C. Tompkins, Attorney-General, for the State. 





‘ %.° 
¢ SOMERVILLE, J.—The indictment charges the defendant 
with having assaulted and beat the prosecutrix “ with a weapon, 
to-wit, a gun.” 

The rule is, tha. the mode of committing an offense must 
generally be proved as laid in the indictment, as least in sub- 
stance.—Roscoe’s Cr. Ev. * 89-90. This principle embraces the 
instrument through the ageney of which the crime is perpe- 
trated. The evidence must show it to be of-the same substantial 
nature with the description given. Precise conformity in every 
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particular is never demanded, but it must be shown to corres- 
pond in general character and operation with the averments of 
the indictment. Such matters of description, even though al- 
leged with unnecessary particularity, often become essential to 
the fact of identity. Whart. on Cr. Evy. (Sth Ed.) §§ 91-92; 1 
Greenl. on Ev. § 65. 

It is clear that if an indictment charges an assault and bat- 
tery with a weapon, as is the case here, and the evidence shows 
that the offense was committed without a weapon, as with the 
hand or fist, there is a fatal variance.’ The charge of the court 
was erroneous in refusing to recognize this principle.—/ohnson 
». The State, 35 Ala. 363; 1 Bish. on Cr. Proc. §§ 485-486 ; 
Rodgers’ case, 50 Ala. 102; 1 East. P. C. 341; Filkins v. Peo- 
le, 69 N. Y. 101, (S. C. 25 Amer. Rep. 143); Whart on Cr. 

v. $$ 91-92; 1 Greenl. on Ev. § 65. 

Reversed and remanded. 


Reese v. The State. 


Indictment for Receiving Seed-Cotton after the Hour of Sunset 
and before the Hour of Sunrise of the next succeeding Day. 


1. Construction of statutes.—When a statute is plain and unambiguous, 
whether expressed in limited or general terms, the legislature is pre- 
sumed to have meant what they have plainly expressed ; and hence, no 
room is left for construction. 

2. Construction of penal statutes.—Penal statutes are to be strictly 
construed, but not so strictly as to defeat the obvious intention of the 
legislature. 

3. Liability of agent to criminal law.--An agent or servant can not be 
excused for a violation of the criminal law, because the act was done in 
the course of his agency or servitude. 

4. Receiving seed-cotton after sunset and before sunrise of the next sue- 
ceeding day; statute construed.—An agent of a mortgagee who receives 
seed-cotton, conveyed by the mortgage, from the mortgagor for his prin- 
cipal within the prohibited hours, 1s guilty under the provisions of the 
statute making it a misdemeanor to buy, sell, receive, barter, or dispose of 
any cotton, ete., after the hour of sunset and before the hour of sunrise 
of the next succeeding day (Code of 1876, § 4369). 


Appear from Russell Cireuit Court. 

Tried before Hon. H. D. Crayton. 

At the fall term, 1880, of said court, the defendant, appellant 
here, was indicted for buying or receiving one hundred pounds 
of seed-cotton after the hour of sunset and before the hour of 
sunrise of the next succeeding day ; and ata subsequent term 

VoL. LXxul. 
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he was tried and convicted. The evidence tended to show that 
at a late hour of the night one Martin carried a basket of seed- 
cotton to the residence of the defendant, and by his direction, 
then given, “emptied the said basket of seed-cotton on a pile 
of seed-cotton on the front piazza of defendant’s said dwelling ;” 
and defendant gave to Martin a pint of whiskey; that Martin 
and defendant were tenants on the same plantation; that one 
Cobb, a merchant residing and doing business about twenty 
miles distant from said plantation, had a mortgage on Martin’s 
crop, the debt secured by which was not then due; and that 
said Cobb had authorized defendant to receive Martin’s crop of 
cotton for the purpose of having it ginned and delivered to 
him. 

The court charged the jury, ex mero motu, among other 
things, “that though they might find from the evidence, that 
said Cobb had a mortgage on the crop of said Martin, and that 
Cobb had authorized defendant to receive seed-cotton from 
Martin for the purpose of being ginned and delivered to Cobb, 
such authority would not protect the defendant, if he received 
it at his dwelling house after sunset and before sunrise of the 
following day.” To this charge the defendant excepted. The 
same question was also raised by charges requested by him, and 
refused by the court. 


Name of appellant’s counsel not disclosed by the record. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The indictment is founded on the 
statute (Code of 1876, § 4369), rendering it a misdemeanor to 
“buy, sell, receive, barter, or dispose of any cotton, corn, wheat, 
oats, peas, or potatoes, after the hour of sunset and before the 
hour of sunrise of the next sueceeding day,” with an exception 
of sales, not now material to be noticed. 

The question now raised is, whether the agent of a mort- 
gagee, receiving seed-cotton from the mortgagor, the subject of 
the mortgage, within the prohibited hours, is guilty of the 
statutory offense. The words of the statute are plain and un- 
ambiguous; and no rule is more firmly established than that 
which pronounces that, when a statute is plain and unambigu- 
ous, whether expressed in limited or general terms, the legisla- 
ture shall be intended to mean what they have plainly expressed; 
and, of consequence, there is no room left for construction. 
One of the acts plainly denounced is receiving either of the ag- 
ricultural products enumerated, within the prohibited hours ; not 
more plainly denounced is the act of buying, or of selling, or of 

‘bartering such products within that period. There is no more 
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reason or room for excusing the one of these acts than the 
other. And there is receiving, within the ‘we meaning of the 
statute, whenever there is a change of the possession —when 
one parts with the control of the product, and another takes 
and accepts it. Martin, though he may have mortgaged the 
cotton to Cobb, yet, had the actual and the legal possession, 
which could be changed only by a delivery to the latter, and 
the delivery would not be complete until he accepted it. 
Penal statutes are to be strictly construed, but not so strictly as 
to defeat the obvious intention of the legislature. The words 
of this statute are not to be narrowed to the exclusion of cases, 
which, in their ordinary sense, the words comprehend, or in 
that sense in which the legislature obviously employed them. 
The evil the statute was intended to suppress, was illicit deal- 
ing in the enumerated products, a dealing easily carried on in 
the night-time and difficult of detection. The remedy it pro- 
posed was the prohibition of all dealing by which a change of 
possession was effected within the prohibited hours, unless such 
dealing came within the exceptions carefully expressed. The 
unlawful acts may as well be done by the owner of the prod- 
ucts, as by one who is not the owner.— Gilliam v. State, 71 Ala. 
10. If the mortgagee, in person, had received the cotton in 
the night-time, he would have done an act contravening the 
statute and its policy. The same act done.by the appellant is 
equally an infraction of the law. The agent or servant can not 
be excused for a violation of the criminal law, because the act 
was done in the course of his agency or servitude.—<Stéate v. 
Bell, 5 Port. 365; Winter v. State, 30 Ala. 22. 

There is no error in the record, and the judgment must be 
affirmed. 


Chapman wv. The State. 


Indietment against Clerk of Circuit Court under Section 4159 
of the Code. 


1. Failure of clerk of circuit court to issue execution, not indictable. 


* Section 3380 of the Code providing a penalty against the clerk of a cir- 


cuit-court, who fails to issue execution as prescribed by section 3181 of 
the Code, such dereliction of duty is not indictable under the provisions 
of section 4159 of the Code, making it a misdemeanor for that officer to 
fail ‘‘to perform any duty imposed on him, for the failure to perform 
which no other penalae is provided.”’ 

VoL, LxxiI. 
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Apprat from Choctaw Cireuit Court. 
Tried before Hon. Wm. E. Crarke. 
The facts are stated in the opinion. 


Luruer R. Surru, for appellant. 


H. C. Tompxiys, Attorney-General, for the State. 


STONE, J.—The present is an indictment under section 
4159 of the Code of 1876, which declares it a misdemeanor in 
the clerk of a circuit court, “who fails to perform any duty 
imposed on him, for the failure to perform which no other pen- 
alty is provided.” The offense charged is, that Chapman, who 
was clerk of the circuit court, failed to issue execution within 
fifteen days after the adjournment of the Cirehit Court of 
Choctaw county. The indictment is framed under §§ 3181, 
4159 of the Code of 1876. It will be observed that section 
4159 converts into a misdemeanor only the failure to perform 
some duty —— by law, “for the failure to perform which 
no other penalty is provided.” Section 3380 of the Code does 
provide another penalty “ for failing to issue execution as pre- 
scribed by section 3181 [of the Gode] within the time pre- 
scribed by law.” This case, then, does not fall within the stat- , 
ute, and no indictment will lie for the alleged dereliction. We 
need not notice other points raised by the demurrer. 

The judgment of the circuit court is reversed; but inas- 
much as no conviction can be had on the charge contained in 
the indictment, the cause is not. remanded. 

Let the aceused go hence without day. 


Johnson v. The State. | 
Indictment for Resisting an Officer. 


1. Warrant of arrest; when sufficient.—A warrant of arrest issued by 
a justice of the peace for an assault and battery, which is signed by the 
justice with his name and the initials of his office, is directed ‘‘to any 
constable of the county,’’ states the county in which it was issued, the 
defendant’s name, and the offense charged by its general designation, 
conforms substantially to the requirements of the statute (Code of 1876, 
§§ 4651-2), and constitutes on its face a legal warrant. 

2. Same.—The omission from such a warrant of the pronoun me after 
the word “‘before,”’ in stating before whom the complaint was made, is 
4 mere clerical misprision, and does not vitiate the warrant. 
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Apprat from Marengo Circuit Court. 

Tried before Hon. Wa. E. Criarke. ) 

The indictment in this cause contains two counts, one charg- 
ing the defendant with an assault and battery on George Car- 
rington, and the other with resisting said Carrington, a consta- 
ble of said county, while attempting to execute a warrant of 
arrest issued by Leon Napier, a justice of the peace, for an as- 
sault and battery. The cause was tried, and the defendant 
convicted of the offense charged in the second count. On the 
trial the prosecution was allowed to read in evidence, against 
the defendant’s objection, a warrant of arrest in the following 
language : 

“State of Ala.,} To any constable of the county: Com- 

Marengo Co. | plaint on oath having been made before—, 

that the offense of an assault and battery has been committed, 
and accusing Wiley Johnson [the defendant} thereof: You are, 
therefore, hereby commanded to arrest Wiley Johnson and 
bring him before me. 

Nov. Ist, 1882. L. Napier, J. P.” 

The court also instructed the jury that said paper was, on its 
face, a legal warrant, and authorized the said Carrington to ar- 
rest the defendant. To the ruling of the court in allowing the 
warrant to be read in evidence, and to the charge given, the 
defendant duly excepted. 
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E. McCaa, for appellant: 


H. C. Tompkins, Attorney-General, for the State. 





SOMERVILLE, J.—There was no error in admitting in evi- 
dence’ the justice’s warrant, to which exception was taken, nor 
in the charge of the court, ruling that the instrument was on 
its face a legal warrant. It substantially conforms to the re- 
quirements of sections 4651 and 4652 of the Code of 1876. 

t contains the name of the defendant; a statement of the of- 
Jense charged by name; the county in which it was issued ; and 
was sonal the justice with Acs name and initials of office; 
and was directed “to any constable of the county,” who must 
necessarily be a /awf‘ul officer of the State, within the meaning 
of the statute.---Code, 1876, §§ 4651-2; Murphy's case, 55 
Ala. 252; Brown’s case, 63 Ala. 97. 

The omission of the pronoun me, after the word “ before,” 
is a mere clerical misprision, which, being readily supplied by 
inspection, does not vitiate the instrument. It must, therefore, 
be construed to be understood. 

Affirmed. 


VoL. LXXIII. 
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Allen wv. The State. 


Indictment for Grand Larceny. 
<a 


1. Larceny; admissibility of defendant’s declarations.—On the trial of 
a defendant indicted for larceny, declarations made by him while in pos- 
session of the property alleged to have been stolen, explanatory of his 
possession, are admissible for him as a part of the res gestw; but declar- 
ations made by him respecting the source of his title, or the contract un- 
der which he claimed to have acquired possession, are inadmissible. 

2. When this court will not reverse on exceptions to admissibility of evi- 
dence.—This court will not reverse on exceptions reserved to the rulings 
of the primary court sustaining objections to questions a eget toa 
witness by the appellant, when it does not appear from the questions, 
that the answers sought to be elicited may not have been immaterial, 
foreign to the issue, or otherwise illegal, and it is not shown by the re- 
cord what answers the witness was expected to give. 


Aprrat from Hale Cireuit Cowrt. 

Tried before Hon Joun Moore. 

The defendant was indicted and tried for the larceny of a 
heifer, the property of William Lavender, the trial resulting 
ina conviction. The State, having introduced evidence tend- 
ing to show that he had lost the heifer, and that the defendant 
had taken and carried it away, examined as a witness one Syd 
Allen, the defendant’s brother, who testified, in substance, that 
the defendant brought the heifer to witness’ house one after- 
noon, “in open daylight,’ and requested witness to keep it 
for him. On cross-examination this witness testified, that 
“when the defendant brought the heifer to his house, he, de- 
fendant, claimed it as his own property. Witness was here 
asked, how did he claim it to be his own property; to which 
question the solicitor for the State objected, and the court sus- 
tained the objection ; and to this ruling the defendant excepted. 
The witness was then asked, what did the defendant, at that 
time, say when he claimed the property to be his, or in claim- 
ing the property to be his; to which question the solicitor ob- 
jected, and the court sustained the objection ; and to this ruling 
the defendant excepted. The witness was then asked, in claim- 
ing the property as his, what did he say about having paid Mr. 
Lavender for it; to which question the solicitor objected, and 
the court sustained the objection; and to this ruling the de- 
fendant excepted.” The foregoing were the only exceptions 
reserved on the trial. , 
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Tuos. R. Rovtuac, for appellant. 


H. C. Tompxrs, Attorney-General, for the State. 


STONE, J.—There are two reasons why we feel compelled 
to affirm the judgment in this cause. e are not informed 
what would have om the answer of the witness to the ques- 
tions which the court disallowed. For aught that we can know, 
the answer may have been immaterial, foreign to the issue, or 
otherwise illegal. It is not every thing a party may say under 
the circumstances, which he can have given in evil in his 
own favor. It is only declarations explanatory of possession, 
that are admissible on the principle of res geste.—1 Brick. Dig. 
843, § 558. Those made respecting the source of title, or the 
contract under which he claims to have acquired possession, are 
inadmissible.—J/b. § 560; Spivey v. The State, 26 Ala. 90. To 
put the court in error, the record should inform us what an- 
swer the witness was expected to give. As the question arose 
on cross-examination, the interrogatory itself might have dis- 
closed the answer expected. And when the question arises on 
direct examination, counsel can inform the court what he pro- 
poses to prove. The court gan thus rule advisedly on a real 
question. Otherwise we can not know the court excluded le- 

1 evidence.—Stewart v. The State, 63 Ala. 199; Burns v. 

he State, 49 Ala. 370. 

Affirmed. 


Hochstadler v. The State. 


Indictment for Retailing Vinous, Spirituous or Malt Liquors 
without a License. 


1. Retailing liquors; where one license sufficient.—Only one license is 
required of a person engaged in retailing vinous, spirituous and malt 
liquors, who occupies, and carries on his business in two adjoining rooms 
connected with each other by an open entrance or archway cut in the 
oo wall, in each of which is a bar, one of the rooms being used 
or white persons and the other for negroes, and both rooms constituting 
but one establishment, and being under one and the same management. 


Apprat from Jefferson Cireuit Court. 
Tried before Hon. Wau. S. Munn. ; 
_ At the spring term, 1881, of said court, the defendant was 
— for engaging in the business of retailing vinous, spir- 
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ituous or malt liquors without a license; and, at a subsequent 
term, he was tried and convicted. — 

The evidence introduced on the trial disclosed the following 
facts: In the city of Birmingham there were two buildings, 
adjoining each other, and separated by a partition wall of brick, 
one called the Constantine, and the other, the Linn building. 
In January, 1881, the defendant, having obtained a license for 
retailing vinous, spirituous and malt liquors in said city, opened 
a saloon or bar in the Constantine building, the Linn building 
being, at that time, used for a similar purpose by one Gale. 
Both defendant and Gale continued in the business of retailing 
in said buildings until 1st May, 1881, when the defendant pur- 
chased from Cale his bar, etc., and soon after his purchase 
“caused an opening to be made in the partition wall between 
said two buildings about twelve feet wide, and constructed an 
archway through which persons could pass from the one build- 
ing to the other at pleasure.” He then “converted the bar in 
the Constantine building into a place for the accommodation 
of white persons, which was known as the white bar,” and the 
bar in the Linn building was used for the accommodation of 
the colored people, and was known as the negro or colored bar. 
At each of these bars there was a bartender, but both were 
under the management, supervision and control of the defend- 
ant, and constituted, in fact, but one establishment. Liquors 
were sold at both bars at retail, the defendant claiming the 
right to do so under the license obtained by him in January, 
1881. The court charged the jury that this license did not au- 
thorize the defendant to engage in retailing liquors in both 
buildings, at the white and negro bars, at one and the same 
time; and to this charge the defendant excepted. 


R. H. Pearson, for appellant. (No brief came to the hands 
of the reporter.) 


H. C. Tompkins, Attorney-General, for the State, cited § 491, 
Code of 1876; Walker v. State, 16 Me. 241; Prettyman v. 
State, 3 Harrington, 570. 


SOMERVILLE, J.—We are of opinion that the defendant 
required but one license to authorize him to carry on the busi- 
ness of retailing, in which he is shown to have been engaged. 
The two rooms used by him clearly constituted but one estab- 
lishment. There was but one business, under one management, 
and in one locality. If this was true, we think it immaterial 
that drinking was carried on, or retailing permitted in two 
rooms or apartments, one for the use of whites, and the other 
for the use of negroes. These apartments were connected with 
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each other by an open entrance or arehway, and were both un- 
der the immediate supervision and control of defendant. The 
arrangement may have been dictated by a just regard for social 
decency. The fact that a brick wall intervened, instead of a 
mere screen being used as a partition, can scarcely be claimed 
to change the legal status of the business. We can see no dif- 
ference between a case of this character, and the more common 
one of a restaurant keeper having two separate apartments, re- 
spectively for males and females, which is clearly permissible 
under one business license, if there be unity of management, 
ownership and locality. 

The soon of the cireuit judge was erroneous, and the judg- 
ment is reversed and the cause remanded. 


Green v. The State. 
Indictment for Murder. ' 


1. Decision of primary court on issue of fact; when will not be reviewed 
on appeal.—Where a defendant in a criminal case moved to quash the 
indictment on matters dehors the record, and set up the same matters in 
a plea in abatement, and an issue of fact was formed on the averments 
of the motion and plea, which, by the written consent of the solicitor for 
the State and the defendant, was submitted to the court for decision, 
without the intervention of a jury, and the court found the issue in favor 
of the State, but made no special finding of the facts disclosed by the evi- 
dence, the decision of the primary court on the issue of fact, thus formed 
and tried, will not be reviewed by this coutt on appeal or writ of error. 

2. Same; when sustained by the record.—The defendant being a negro, 
and the issue thus formed being, in substance, whether, in selecting the 
grand jury by which the indictment was found, the sheriff, judge of pro- 
bate and clerk of the circuit court refused to place on the list, or in the 
box from which juries were drawn, the names of persons of African blood, 
because of their race and color, and all the testimony introduced on the 
trial of this issue, which the bill of exceptions purports to set out, show- 
ing affirmatively that no person was excluded trom the jury box, or from 
the jury, on account of his race, color or previous slavery, and there be- 
ing an entire absence of testimony that there was in the county a single 
person of African blood, who possessed the requisite qualifications of a 
grand juror, but, on the contrary, the testimony of the only two witnesses 
examined, the sheriff and the clerk, being that there was none such ; this 
court, if the decision of the primary court in favor of the State on this 
issue could be reviewed on appeal, could not affirm, on any known rule 
of judicial action, that the officers charged with the duty of drawing the 
jury have violated that duty, and that the witnesses have sworn falsely, 

ut would be compelled to hold, that the primary court has made a true 
finding according to the evidence. . : 

3. When decisions of United States Supreme Court are binding on this 
court.—On all questions arising under the Federal Constitution and the 
7“ of Congress thereunder, the rulings of the Supreme Court of the 
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United States are final; and to the law as declared by that court touch- 
ing such questions, this court bas uniformly conformed its rulings. 

4. Fourteenth Amendment of Constitution of United States; alimitation on 
the powers of the States.—The Fourteenth Amendment of the Constitution 
of the United States is, according to its plain language, and the clear ex- 
position of its terms by the Supreme Court of the United States, a limi- 
tation on the powers of the States, and not a protection against the 
wrongs individuals may commit against life, liberty or property ; but these 
are left to State conservation, or provided for elsewhere. 

5. Same; rule of construction.—After a review of the decisions of the 
Supreme Court of the United States, construing the Fourteenth Amend- 
ment to the Federal Constitution, the query is propounded, whether the 
true rule of construction is not as follows: Whenever a State, by its 
laws as interpreted, denies to any person within its jurisdiction the pro- 
tection it extends to others, or withholds from any citizen equal privileges 
and immunities with all other citizens of the United States, then such 
State violates the amendment; and such violation is complete, whenever 
an injurious discrimination is expressed in a statute, or is shown in an 
official act of the executive of the State, or before the judicial department 
of last resort, when the question comes before the one or the other for of- 
ficial and final action ; but if the alleged violation be an act, or failure to 
act by a subordinate or inferior officer, in a matter not final in its char- 
acter, but only preparatory or preliminary in its purpose, then it is not 
the act of the State, and does not violate the amendment, unless it be a 
matter cognizable before, and brought to the knowledge of the courts, 
and its redress is denied by that department of the government. 

6. Same; questions to be considered under, which could not otherwise be 
considered under the statutes of this State.—It can not be doubted, that the 
Fourteenth Amendment, the acts of Congress and the rulings of the 
Federal Supreme Court upon jhem, require this court to consider ques- 
tions which, in their absence, could not be considered; and hence, that 
if, in the drawing and organization of a jury, grand or petit, it was shown 
by proof on motion, that any citizen of the county, possessing the quali- 
fications prescribed by the statutes of this State, had been left off the 
panel because of his race or color, it would be the duty of the primary 
court, before which such motion could alone be made in the first instance, 
to quash such illegally drawn or summoned panel, or any indictment 
found by a grand jury thus illegally constituted; but a motion to that 
end, to be entertained, like any other incidental motion in a cause, 
should be made, if the objection be to the grand jury, before pleading to 
the indictment, and if to the venire of the petit jury, before entering upon 
the trial. 

7. Grand and petit jurors; selection of, and power of the courts over. 
In this State, the officers charged with the duty of selecting jurors, grand 
and petit, as to whom a high standard of qualifications is fixed by statute, 
must be governed by their opinion and judgment, being equally bound 
by their oaths to reject persons who, in their opinion, do not possess the 
requisite qualifications, as te select those who come up to the standard ; 
and this court is forbidden by statute to inquire, in any collateral pro- 
ceeding, whether or not these officers have judiciously selected a jury 
list of persons possessing the requisite qualifications. 


Appear from Macon Cireuit Court. 

Tried before Hon. James E. Cons. 

At the spring term, 1882, of said court, Bill Green, the 
defendant in that court, appellant here, was indicted for the 
murder of John Tanner; and at a subsequent term he was tried 
and convicted of murder in the second degree, and sentenced to 
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imprisonment in the penitentiary for twelve years. At the 
term of the trial, the defendant filed a motion to quash the in- 
dictment, and also a plea in abatement, the substantial aver- 
ments of which are stated in the opinion. The issues of fact 
formed on the motion and on the plea were, by agreement, - 
tried together by the court, without the intervention of a jury. 
On the trial the defendant examined as a witness W. P. Thom 
son, who testified that he was elected sheriff of said county in 
August, 1880, and was sheriff at the time of the trial; “that, 
in the summer of 1881, all the names of jurors having been 
drawn out of the jury box of said county, and it being the time 
to prepare the jury box as provided by law, he obtained a list 
of the names to be used in selecting the names of persons to be 
put in said box, and from which list the names were selected 
and were put in there, and out of which box so prepared, the 
juries, both grand and petit, have been drawn since that time - 
or said county; that he obtained none but the names of whites 
on said list, and knew of none but the names of whites in said 
box, since he has been sheriff; that he knew of no persons 
among the colored or African race in said county competent, or 
having the statutory qualitications for jury duty, but that he 
never inquired, or tried to find out from others ; that he put no 
names in said box but those of white citizens; that there were 
a great many negroes living in said county, many of whom 
rented farms and farm-houses by the year, and most of them 
engaged in agricultural employment; but whether the negroes 
exceeded the whites in population, he did not know.” The 
defendant also examined as a witness A. S. Harper, the clerk 
of said court, who testified that he had been clerk of said court 
since the latter part of December, 1874; “that his best recol- 
lection is that, at the spring term, 1875, and the fall term, 1875, 
two or three negroes were put on the petit jury, but none since, 
but that no person of African descent had been selected on the 
grand jury since he has been clerk; that the names of’ no per- 
sons, so far as he knew, of African descent had ever been put 
in the box, from which jurors are drawn, since he has been 
‘elerk ; that there may i a few negroes, in his opinion, com- 
tent [to serve] on petit juries in said county, about one in a 
undred, perhaps, but that he knew of none, in his opinion, 
competent to serve as grand jurors; that the negroes exceeded 
the whites in population in said county of Macon, but that he 
_ did not know the proportion.” Both of said witnesses testified 
that “they selected from said list returned by the sheriff the 
names of such persons as, in their opinion, were competent to 
discharge the duties of grand and petit jurors with honesty, im- 
partiality and intelligence, and were esteemed in the commu- 


nity for their integrity, fair character and sound judgment ; that 
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they did not neglect or refuse to put in the jury box the name 
of any person on account of his race, color or previous condi- 
tion of servitude; and that such discrimination was not con- 
sidered or thought of, but this selection was from the list of 
whites returned by the sheriff, as above stated. The foregoin 
being all the testimony, the court refused said motion, and hel 
for naught said plea in abatement, as shown by the judgment 
entry ;” and to these rulings the defendant duly excepted, and 
they are here assigned as error. 


Brewer & Brewer, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The only question raised by this record arises out 
of the organization of the grand jury which preferred the indict- 
ment, on which the hws. se was tried and the sentence of con- 
viction pronounced. It is not alleged, either in the motion to 
quash the indictment, or in the plea in abatement, that the 
jurors were “not drawn in the presence of the officers desig- 
nated by law.”—Code of 1876, § 4889. The defendant, appel- 
lant here, is represented as a negro of full blood, and the per- 
son, for whose homicide he was tried and convicted, was also a 
negro. Thecharges and averments made in the niotion to quash 
the indictment, and in the plea in abatement, are substantially 
as follows: That the population of Macon county—the county 
in which the offense is charged to have been committed, and in 
which the trial was had—was, at the time the indictinent ‘was 
found, about seventeen thousand, of which more than twelve 
thousand were colored persons of African descent ; that of these 
twelve thousand negroes, there were more than two thousand 
qualified. electors, and eighit hundred persons having the re- 
quisite qualifications to serve as grand and petit jurors; that 
for more than eight years, and up to the time of the trial, no 
person of African descent had been summoned or served on a 
jury, grand or petit, in Macon county, and the sheriff, judge of 
probate and clerk of the circuit court, charged with the selec- 
tion of the grand and petit juries, have selected none but white 
men, and have invariably declined to select any colored man or 
person of African descent ; that in thus selecting the juries, 
they have met the unanimous approval of the white people, and 
the legal profession of the county in particular, which is com- 
posed of whites exclusively, and who are opposed to addressing 
the negroes as “gentlemen of the jury.” It will be observed 
that the gravamen of this complaint and metion is, that, in 
selecting the jury list, the sheriff, judge of probate and clerk of 
the court refused to place on the list, or in the box from which 








30 SUPREME COURT (Dec. Term, 
[Green v. The State. } 


juries are to be drawn, the names of persons of African blood, 
because of their race and color. 

An issue of fact was formed on the averments of the motion 
and plea, and the record informs us that “the solicitor for the 
State and the defendant, in open court, and in writing, con- 
sented that the court [might] hear and determine the issue 
without a jury.” Thereupon the court did hear the evidence, 
and found the issue in favor of the State. Can we review and 
reverse this finding? Many answers can be given to this. The 
issue was formed on averments of the defendant’s own tender- 
ing; and it is a well established rule of pleading and practice, 
to leave parties free to form their own issues, except that the 
court should not permit persons charged with crime to suffer 
through the incompetency or faithlessness of counsel. There 
is no room for suspecting such detriment in this case. If there 
were, this would present a strong case for appeal to executive 
clemency, if the court is without power to redress such wrong. 
It has been the rule with this court from the beginning, not to 
entertain jurisdiction of appeals from rulings on motions for a 
new trial.— Phleming v. State, Minor, 42; Franklin v. State, 
29 Ala. 14; 2 Brick. Dig. 276,§ 1. The answers: 1. The 
decision of a primary court on a question of fact, when the in- 
tervention of a jury is waived, will not be examined on error. 
Noe’s Ex’y v. Garner's Adnv’r, 70 Ala. 443; 1 Brick. Dig. 775, 
§ 23, which collects the authorities. We have a statute of re- 
cent enactment—Code of 1876, §$ 3029, 3030—which provides 
that “an issue of fact in a civil ease, in any court of common 
law jurisdiction, may be tried and determined by the court, 
without the intervention of a jury,’ when a written consent 
therefor is filed with the clerk. But, in such case, to authorize 
a revision, the court must “ make a special finding of the facts,” 
upon the request of either party. There was no special finding 
of facts in this case, and the record does not inform us, that 
either party requested such special finding to be *made. So, if 
we were tu apply the rule in civil cases to this case, we could 
tind nothing to review.— McCarthy v. Zeigler, 67 Ala. 43. 

2. It will be borne in mind that the issue in this case was 
formed on the averment of the defendant, that the judge of 

robate, sheriff and clerk refused to place on the list, or in the 
0x from which juries were to be drawn, the names of persons 
of Afriean blood on account of their race and color. The bill 
of exceptions sets out all the testimony that was given on this 
issue. All the testimony shows affirmatively that no person 
was excluded from the jury box, or from the jury, on account 
of his race, color or previous slavery. And there is an entire 
absence of testimony that there was, in the county, a single 


person of African blood, who possessed the requisite qualifica- 
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tions of a grand juror. On the contrary, the testimony of the 
only two witnesses examined, the sheriff and clerk, is that there 
was nonesuch. It was the duty of the presiding judge to make 
a true finding. Could he travel beyond the testimony, and on 
his own knowledge, if he had such, or on conjecture, and 
against all the evidence offered, find asa fact, not only that there 
were colored persons in the county who possessed the statutory 

ualifications of grand jurors, but take a further step and find 
that three sworn officers had excluded them from the jury box 
and list on account of their race, or previous condition of ser- 
vitude?- Can these be matters of judicial knowledge? And 
can we, without a shadow of testimony, aftirm that these officers 
have violated their duty, and their oaths in testifying, and thus 
reverse the finding of the circuit judge, because he did not, 
without proof, draw such harsh and illogical inference ? All 
the rules of judicial inquiry will have to be overturned to justify 
a reversal of this case. 

No question is.raised on the constitution of the petit jury and 
we suppose the accused was satisfied with that. There is no 
error in the record, and the judgment of the circuit court must 
be affirmed. 

We are considering the questions discussed above in the light 
of the fourteenth amendment to the Constitution of the United 
States and the decisions upon it, pronounced by the Supreme 
Court of the United States. We have uniformly, on Federal 
questions—those in the solution of which the Federal Supreme 
Court exercises a supervision of our judgments—conformed our 
rulings to the law as declared by that tribunal. This we have 
done, because, on all questions arising under the Constitution 
of the United States, and the acts of Congress thereunder, the 
rulings of that court are final, to which all State tribunals must 
yield.— Nelson v. McCrary, 60 Ala. 301; Pollard v. Zuber, 
65 Ala. 628; Maguire v. Road Commissioners, 71 Ala. 401. 
We will not depart from these rulings, however much we may 
sometimes differ from the reasoning and conclusions of the ma- 
jority of that court. The language of the fourteenth amend- 
ment, pertinent to this case, is, “ No State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any 
person of life, liberty or property, without due process of law ; 
nor deny to any person within its jurisdiction the equal protec- 
tion of the laws.” The first thought which presents itself on 
reading this amendment is, that it is a limitation on the powers 
of the States. No State shall commit these abuses. It erects 
no barrier against the wrongs individuals may commit against 
life, liberty or property. These, the summation of freedom’s 
attributes, were left to State conservation, or were provided for 
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elsewhere. Such is the plain, unmistakable language of the 
amendment, and such has been the clear exposition of its terms 
by that high tribunal, which pronouces on such questions in 
dernier resort.—Slaughter-House cases, 16 Wall. 36; U.S. v. 
Cruikshank, 92 U.S. 542; and the recent case of United States 
v. Harris, opinion by Mr. Justice Woods, (106 U. 8. 629,). We 
will not repeat the strong, fervid language of Justice Miller in 
the Slaughter-House cases, commencing on page 77 of the re- 
port. Human sagacity can not predict the clash of jurisdictions, 
the endless contentions, the usurpations and oppressions which 
would ensue from the construction he was combatting so elo- 
iene But what is the “gong import of that part of the 
ourteenth amendment which we have copied? Section 2 of 
Article 4 of the Constitution guarantees to citizens of each 
State equal privileges and immunities with citizens of the sev- 
eral States. This 294 been rightly construed as securing each 
citizen of the United States against hostile, discriminating leg- 
islation by States other than his own. No State can pass any 
law, which secures to its own citizens greater privileges and im- 
munities than it accords to citizens of other States of the Union. 
It would seem that the first clause of that partof the fourteenth 
amendment which we have copied, was intended to secure 
equality of privilege and immunity between the several citizens 
of one and the same State, and also between its citizens and all 
other citizens of the United States, without reference to the 
place of of their résidence. Is not this last phase of the pro- 
vision but a duplication of Section 2, Article 4 of the Constitu- 
tion as first framed ? 

The second clause of the amendment under discussion is bor- 
rowed from Magna Charta, and was embodied in the constitutions 
of the States from the beginning. It has been so often construed, 
that further definition would seem unnecessary. ‘ Due process 
of law,” says Mr. Cooley, “ undoubtedly means, in the due 
course of legal proceedings according to those rules and forms 
which have been established for the protection of private rights. 

They were intended to secure the individual from the 
arbitrary exercise of the powers of government, unrestrained by 
the established principles of - private rights and distributive 
justice.” See alse Zezgler v. & & NV. R. R. Co., 58 Ala. 594, 
and authorities cited. Our statutes secure to every one an 
equal, fair and impartial trial—provide machinery according to 
the forms of the common law, and neither in word nor sense, 
make any discrimination between citizens of the United States, 
no matter what their race or color. The clauses discussed 
above have no bearing on this case. 

The remaining clause of the fourteenth amendment which 


we propose to discuss ordains that, ** No State shall 
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deny to any person within its, jurisdiction the equal protection 
of the laws.” This, like the second clause, drops the word 
citizen, and substitutes the word person. Every person of the 
human species—every reasonable creature in being, whether 
citizen, alien, enlightened, civilized, or barbarian—falls within 
its terms. Each is under the equal protection of the laws. 
The State shall make no discriminations. Our statutes make 
none. Each offender is liable to the same punishment as all 
other offenders in like degree. Each person aggrieved in his 
person, reputation or goods, has the same remedies provided 
for him as are provided for all others. If persons, by reason 
of their want of requisite qualifications, are forbidden to par- 
ticipate in the redress of such grievances, they are equally pro- 
hibited from taking part in the settlement of controversies be- 
tween all others. If the law has contided to one or more 
officers or persons the power and duty of discharging a pre- 
liminary function in the steps necessary to his trial, it has done 
the same thing in all other cases of imputed crime. The law 
has prescribed the same rule as applicable to every person of 
every nationality, race, character and standing in society, and 
requires and expects the same honesty and impartiality in its 
administration, no matter who may be its ministers, or where 
their ministrations may be felt. .Can the State do more to 
secure to every person the equal protection of the laws? All 
functions of State must be performed by human agencies, from 
those of the chief Executive down to the humblest tipstaff who 
attends the sittings of the courts. Corrupt and dishonest men 
have found their way into all offices, from the highest to the 
lowest. Provision is made by law for the prevention and 
redress of most, if not all, violations of official trust. But hu- 
man law, which speaks in general rules, can not foresee and 
forestall all ofticial misconduct. Fraud and malversation seek 
out many inventions. The artifice of yesterday will become 
known, and be abandoned to-morrow. New laws become neces- 
sary to meet and thwart new contrivances, which bad men are 
constantly originating. Difficulty of detection must also be 
taken into the account. Immoral and dishonest conduct covets 
concealment and darkness. Many of the instrumentalities by 
which persons charged with crime are brought to trial, are, and 
needs must be, confided to officers, whose action is prompted 
and shaped by motives we have no means of penetrating. And, 
then, courts themselves must conform to wy and can redress 
wrongs, only when brought to their knowledge, and when 
clothed with power to inquire into them. They can not violate 
the law to prevent its violation by others. Let us refer to 
some of the irremediable wrongs that may, be, and are encount- 
ered in the progress of criminal trials, if not in all contentions 
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that are adjudicated in human tribunals, through human instru- 
mentalities. First, let us premise that the fourteenth amend- 
ment of the Constitution, although born of the wish to protect 
the recently emancipated African race from apprehended dis- 
criminating, hostile Saidetien, equally includes the white race - 
under its protecting wing. The State can not—must not— 
deny to any white person the equal protection of the laws, is 
us much a mandate of the Constitution, as that such protection 
should not be denied to the colored race. While guarding the 
latter race against discriminating, class legislation, the framers 
of that amendment did not, and could not discriminate against 
the white race. That would be to deny to it the equal protec- 
tion of the laws. 

There is, and .must be, an official discretion, reposed some- 
where, to be exercised in furnishing a list or body of names, 
from which jurors, grand and petit, must bechosen. If the stat- 
ute specify the qualifications for jury service, and command that 
jurors, to be selected, must possess such qualifications, then the 
person or persons charged with the selection must of necessity 
decide who of the citizens possess the requisite qualifications. 
Suppose the officer or agent charged with this trust and disere- 
tion, exercise it unwisely; or, suppose in its exercise he is 
guilty of favoritism or frand, who ean know this‘ The sher- 
iff is frequently called upon to summon a body of men, ora 
number of talesmen, out of which a jury is to be empaneled. 
Suppose, in making the selection, he acts ignorantly or cor- 
ruptly; can the court take judicial knowledge of this, and cor- 
rect the abuse? Witnesses may give false testimony, juries 
may render corrupt verdicts, and even judges may be influenced 
by prejudice or corrupt motives. These are all officers and 
. agencies of the State’s administration of the law. Is their 
conduet the actof the State‘ Can the State secure infallibility 
in the administration of its laws? And if it can not, is its 
failure a denial of the equal protection of the laws’ And these 
inquiries in this State are all the more pertinent, because un- 
der the letter of our statutes, enacted long before the emanci- 
pation of the blacks, all the preliminary steps in selecting, 
drawing and organizing grand juries are declared to be direct- 
ory, and could not become the subject of judicial inquiry,ex- 
cept on the single requisite that the jury shall be drawn in the 
presence of the proper ofticers.—Code of 1852, $$ 3470, 3591; 
Code of 1876, §§ 4759, 4889. 

The clauses of the fourteenth amendment to the Constitution 
which we have been considering, came under review in Strauder 
v. West Virginia, 100 U.S. 308, Virginia v. Rives, 1b. 313, 
Ex parte Virginia, Ib. 339, and Neal v. Delaware, 103 U.S. 


370. ‘The majority opinion in the first three of the cases was 
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prepared by Mr. Justice Strong; in the latter, by Mr. Justice 
Harlan. In the ease of Virginia v. Rives, the complaint was, 
that a jury, composed entirely of white persons, had been sum- 
moned for the trial of anegro. After stating that the laws of 
‘Virginia made no discrimination on account of race or color, 
Justice Strong said: “If, as in this case, the subordinate offi- 
cer whose duty it is to select juries fails to discharge that duty 
in the true spirit of the law; if he excludes all colored men 
solely because they are colored ; or if a sheriff to whom a ven7re 
is given composed of both white and colored citizens, neg- 
ects to sammon the colored jurors only because they are col- 
ored; or if a clerk whose duty it is to take the twelve names 
from the box rejects all the colored jurors for the same reason, 
—it ean with no propriety be said that the defendant’s right is 
denied by the State, and can not be enforced in the judicial 
tribunals. The court will correct the wrong, will quash the in- 
dictment or the panel, or, if not, the error will be corrected in 
asnperior court. . . . Nor did the refusal of the court 
and of the counsel for the prosecution to allow a modification 
of the venire, by which one-third of the jury, or a portion of 
it, should be composed of persons of the petitioners’ own race, 
amount to any denial of a right secured to them by any law 
woviding for the equal civil rights of citizens of the United 
states. The privilege for which they {the petitioners] moved, 
and which they also asked from the prosecution, was not a right 
given or secured to them, or to any person, by the law of the 
State, or by any act of Congress, or by the fourteenth amend- 
ment of the Constitution. It is a right to which every colored 
man is entitled, that, in the selection of jurors to pass upon his 
life, liberty or property, there shall be no exclusion of his race, 
and no discrimination against them because of their color. 

. .: A mixed jury in a particular case is not essential to the 
equal protection of the laws, and the right tu it is not given by 
any law of Virginia, or by any Federal statute.” These ut- 
terances would seem to be in harmony with the rulings in the 
Slaughter-House cases and in Cruikshank’s case, and would in- 
dicate that it is only State action, as distinguished from abuse 
. by an individual, or subordinate ofticial, that can call the pow- 
ers of the Federal judiciary into exercise under the fourteenth 
amendment, and the acts of Congress enacted thereunder. 
Justice’ Strong, in the same case, had himself said: “The pro- 
Visions of the fourteenth amendment of the Constitution we 
have quoted all have reference to State action exclusively, and 
not to any action of private individuals. It is the State which 
is prohibited from denying to any person within its jurisdiction 
the equal protection of the laws.” Yet in the next paragraph 
he says: “It is doubtless true that a State may act through dif- 


. 





ote et 
ee eee 















36 SUPREME COURT (Dec. Term, 
|Green v. The State. ] 
ferent agencies—either by its legislative, its executive, or its 
judicial authorities; and the prohibitions of the amendment 
extend to all actions of the State denying equal protection of 
the laws, whether it be action by one of these agencies or an- 
other.” The language here employed indicates that Justice 
Strong had reference to the three departments into which con- 
stitutional State Government is divided ; the Executive, repre- 
sented by the Governor as its head, the Legislative department, 
and the Judicial department. In Ex parte Virginia, he made 
himself more emphatic. He there said: * A State acts by its 
legislative, its executive, or its judicial authorities. It can act 
in no other way. The constitutional provision, therefore, must 
mean that no agency of the State, or of the officers or agents 
by whom its powers are exerted, shall deny to any person with- 
in its jurisdiction the equal protection of the laws. Whoever, 
by virtue of public position under a State government, de- 
rives another of property, life. or liberty, without due process of 
an or denies or takes away the equal protection of the laws, 
violates the constitutional inhibition ; andas he acts in the name 
and for the State, and is clothed with the State’s power, his act 
is that of the State.” And so in Weal v. Delaware, speaking 
of the authority and conduct of the Levy court in selecting 
jurors, Mr. Justice Harlan said: ‘The act of those officers in 
the premises is to be deemed the act of the State.” He then 
quotes approvingly the language of Mr. Justice Strong copied 
above. To us this is strange reasoning. The wrongs spoken 
of were those committed by any and all officers ho!ding author- 
ity under the State, no matter how limited their authority. 
“Whoever, by virtue of a public position under a State gov- 
ernment,” is Mr. Justice Strong’s language. We had thought 
that agents, unless they be of a class called general agents, 
could not bind their principal beyond the scope of their dele- 
gated power, and that those who dealt with them were bound 
to look to the extent of theirauthority. It is conceded, in each 
of the cases from which we have quoted, that neither Virginia 
nor Delaware, by their laws, denied to any person the equal 
protection of the laws. Then the denial was by inferior offi- 
cers or agencies, and, in thus denying such equal protection, | 
they transcended their authority, and violated their official duty. 
The extent of their authority was matter of public law, and all 
men are charged with a knowledge of the law. How then does 
it result that the conduct of these subordinate ofticers, done in 
excess and in violation of their authority, is the act of the 
State and a violation of the fourteenth amendment by the 
State? 
A few years ago the public mind was startled and shocked 


hy a discovery of the great frauds on the revenue, which had 
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been perpetrated by the whiskey ring. One government offi- 
cial was sentenced to the penitentiary for his participation in 
those frands and their emoluments, while there was a strong 
belief that others should have borne him company. TheFreed- 
men’s Savings Bank was under the control of government offi- 
cials. Tens of thousands of recently emancipated negroes were 
induced to deposit their small accumulations in its vaults, until 
the aggregate sum on deposit became large. Through misman- 
agement, if not faithlessness, most of the deposits were wasted 
and lost. And more recently, a most unsavory odor has issued 
from the Post-oftice Department, growing out of what are fa- 
miliarly known as frauds in the star route service. High gov- 
ernment officials are involved in the scandal, and if a tithe of 
what is sworn to is believed, other sentences t8 the penitentia- 
ry ought to be pronounced. All these offenses have been per- 
petrated by. government officers, and by an abuse of the au- 
thority with which they were clothed. Did they thereby be- 
come the acts of the Government! Very recently, high offi- 
cials of the States of Tennessee and Alabama, entrusted with 
the custody of the treasure of their several States, have each 
embezzled of the funds in their hands hundreds of thousands 
- of dollars. Did their crime become the act of the State they 
severally served and betrayed? What a contrast between the 
arguinents of Justices Strong and Harlan, above considered, 
and the ponderous logic of Mr. Justice Miller in the Slaughter- 
House cases, of Chief Justice Waite in Cruikshank’s case, of 
Justice Woods in Harris’ case, and of Justiee Field in his dis- 
senting opinion in Er parte Virginia. 

Is not this the true rule7—Whenever the State, by its laws 
as interpreted, denies to any person within its jurisdiction the 
protection it extends to others, or withholds from any citizen 
equal privileges and immunities with all other citizens of the 
United States, then such State violates the fourteenth amend- 
ment of the Constitution. Such violation is complete, when- 
ever an injurious discrimination is expressed in a statute, or is 
shown in an official act of the executive of the State, or before 
the judicial department of last resort, when the question comes 
before the one or the other for official, final determination. 
But, if the alleged violation be an act, or failure to act by a 
subordinate or inferior ofticer, in a matter not final in its char- 
acter, but only preparatory or preliminary in its purpose, then 
it is not the act of the State, and dves not violate the four- 
teenth amendment, unless it be a matter cognizable before, and 
brought to the, knowledge of the courts, and its redress is de- 
nied by that. department of the Government. Till then, can 
it be said the State has denied to such person the equal pro- 
tection of the laws! 
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In the case of Neal v. Delaware, Mr. Justice Harlan uses 
this language: “The showing thus made, [the petition the 


risoner had filed for removal to the Circuit Court of the 
United States], including, as it did, the fact (so generally 
known that the court felt obliged to take judicial notice of it) 
that no colored citizen had ever been summoned as a juror in 
the courts of the State,—although its colored population 
exceeded twenty thousand in 1870, and in 1880, exceeded 
twenty-six. thousand, in a total population of less than one 
hundred and fifty thousand,—presented a prima facie case of 
denial,-by the officers charged with the etlettion of grand and 
petit jurors, of that equality of protection which has been 
sectired by the Constitution and laws of the United States.” 
In what mann@r was Mr. Justice Harlan informed of the 
premises, from which he adjudged this “ prima facie case of 
denial”? The petition for removal is copied in the report of 
the case, and it not only fails to show that there were colored 
persons resident in New Castle county, the county in which 
the indictment was found, but it is equally silent as to persons 
of African blood being residents of the State of Delaware. 
Nor does the report anywhere show there was any proof on 
the question. Grand juries are chosen from the body of the - 
county they are required to serve. Can it be aftirmed that 
the Levy court for New Castle county refused to place colored 
persons on the jury list on account of their color, when there 
is neither averment nor proof that there were such persons in 
the county? Courts usually determine questions on pleadings 
filed, or complaints preferred; and revising courts contine 
their investigations to questions raised by the record. The 
decadal dates given in the opinion are at least suggestive, that 
the information was obtained from census: records. Can such 
information furnish a rule of decision in a revising court on a 
controverted issue of fact? We had thought in such case, the 
court is confined to what the record speaks. 

We have considered and decided the questions raised by this 
record, not under our own statutes, for they detiy to us all in- 
quiry into the questionsas raised. We have done so under the 

ourteenth amendment of the Constitution of the United 
States, and the laws of Congress enacted to carry its provis- 
ions into effect. We do not doubt that that amendment, the 
acts of Congress, and the rulings of the Federal Supreme 
Court upon them, require us tod consider questions, which, in 
their absence, we could not consider. And we would not 
doubt that, if in the drawing and organization of a jury, grand 
or petit, it was shown, on motion and proof, that any citizen of 
the county, and of the United States, possessing the qualitica- 
tions prescribed by our statutes, had been left off the panel 
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because of his race or color, it would be the duty of the 
primary court, before which such motion could alone be made 
in the first instance, on sufficient proof of the facts, to quash 
such illegally drawn or summoned panel, or any indictment 
found by such illegally constituted grand jury. And such 
motion might be made by any person affected by the action of 
such jury, whether of the Arian or African race. Such mo- 
tion, however, to be entertained, like any other incidental 
motion in a cause, should be made, if the objection be to the 
grand jury, before pleading to the indictment, and if to the 
venive of the petit jury, before entering upon the trial. Nor 
would we, after the case was finally tried in the court below, 
decline to entertain an appeal from the ruling of that court on 
such motion. We yield to the rulings of the Federal Supreme 
Court, in all cases arising under the Constitution of the United 
States, and the acts of Congress enacted pursuant thereto. 
We deprecate a clash of jurisdictions. 

We will now proceed to expound our statutes bearing on the 
organization of grand juries, and our rulings thereon, unaf- 
fected by the fourteenth amendment. ‘That exposition must 
still prevail, except to the extent it is altered by said amend- 
ment, as hereinabove shown. 

The penitentiary system of punishment for crime was 
adopted in this State in 1841. The duty of preparing a Code 
adapted to that system was cast on the then judges of this, the 
Supreme Court. That Code became the law, January 9, 1841. 
In that Code, a system was prescribed for selecting from the 
body of the county alist of persons to compose grand and 
petit juries, and the ofticers were named whose duty it was to 
make the selection. With a single exception, the regulations 
therein prescribed have not been changed, and are still the 
law. That exception is, that when the persons of African 
blood were enfranchised under the amendments to the Consti- 
tution of the United States, they were tacitly considered as 
persons entitled to consideration in selecting the jury list. We 
say tacitly, for there had been no word in our statutes on. the 
subject, which expressed their exclusion. They were excluded, 
because they were not recognized as citizens, and only citizens 
could serve on juries. Ag soon as they were made citizens, 
their right to serve on juries followed as a corollary. Our 
statutes on the subject of selecting the persons to serve on 
juries, the officers by whom the selection is to be made, and 
the qualifications of jurors, are found in Clay’s Digest, 450, 
$$1, 2,3; Code of 1852, §§ 3436 ef seq.; Code of 1867, 
$$ 4062 et seq.; Code of 1876, $$ 4732 et seg. The language 
of the statute is: “It is the duty of the sheriff of each 
county to obtain biennially a list of all the householders and 
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freeholders residing in his county; from which list must be 
selected, as hereinafter provided, the names of such persons as 
may be thought competent to discharge the duties of grand 
and petit jurors for the county. 

“The sheriff, judge of probate and clerk of the circuit or 
city court, or any two of them, must meet biennially on the 
tirst Monday in May, or within thirty days thereafter, at the 
office of. the clerk of the circuit or city court, and select from 
said list the names of such — as, in their opinion, are 
competent to discharge the duties of grand and petit jurors 
with honesty, impartiality and intelligence, and are esteemed 
in the community for their integrity, fair character and sound 
judgment; but no person must be selected who is under twen- 
ty-one years of age, or over sixty years of age, or who isa 
habitual drunkard, or who is afflicted with a permanent dis- 
ease.” Other clauses of the statute make careful provision for 
the drawing, from this list, of the jurors required at each term 
of the court. 

It will be observed that the statute copied above fixes a high 
standard of qualifications for jurors, grand and: petit. They 
must be selected by certain officers of the county, who are sup- 
posed to be, and usually are men of intelligence and good char- 
acter, and who, being sworn officers, are bound by their official 
oaths to discharge this duty honestly and impartially. They 
must be governed by their opinion and judgment; and are 
equally bound by their oaths to reject persons who, in their 
opinion, do not possess the requisite qualifications, as to select 
those who come up to the standard. The qualifications we 
have said are high. To authorize selection, the person must be 
a householder or freeholder in the county, and, in the opinion 
of the officers performing the service, must be competent to 
discharge the duties of grand and petit jurors with honesty, 
impartiality and intelligence, and must be esteemed in the com- 
munity for his integrity, fair character and sound judgment. 
These are strong words, and, collectively, constitute an enviable 
character. In the administration of the law, many household- 
ers and freeholders must fall below the standard. But the 
argument is stronger than this. The matter of selection or 
rejection is left to the opinion (judgment) of the officers charged 
with the duty. Who is to review this, or pronounce on their 
motives‘ If their opinion or judgment is to control them, 
how can their conduct, in the absence of abuse of their discre- 
tion, and fraud, become the subject of review / 

We have another statutory provision in regard to the quali- 
fications of jurors, and how objections to the grand jury are to 
be raised, which has also existed without material change ever 


since 1841. It is, that “no objection can be taken to an in- 
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dictment, by plea in abatement or otherwise, on the ground 
that any saiielier of the grand jury was not legally qualified, 
or that the grand jurors were not legally drawn or summoned, 
or on any other ground going to the formation of the grand 
jury, except that the jurors were not drawn in the presence of 
the officers designated by law.”’—Code of 1876, $4889. In 
State v. Brooks, 9 Ala. 9, that section was construed in 1846. 
That construction has been ever since followed.— Cross v. State, 
63 Ala. 40. Under all our rulings since 1841, if the jurors 
were drawn before the proper officers, neither this court nor 
any other court in the State has had or exercised any authority 
or revising power over the qualifications of grand jurors by 
whom an indictment was found. This, of course, relates to 
the power of the court, after the grand jury has been organ- 
ized. While organizing the jury, it is within the power, and 
made the duty of the court, to inquire into and ascertain the 
qualifications of the several persons drawn and summoned for 
the service; not those qualifications which are left to the 
judgment or opinion of the officers making the selected list; 
but other qualitications the statute enjoins, not necessary to be 
here enumerated. Fraud or partiality in the selection would 
present a different question. 

We may add that, since the enfranchisement of persons of 
African descent, our statutes have made no distinction in the 
qualifications of jurors on account of race, color or previous 
condition of servitude. If officers, charged with the selection 
of the jury list, or with the drawing of jurors, have made such 
discrimination on that account, they have done it alike in vio- 
lation of the law and of their oaths. And, we may add, if 
those officers select and place on the jury list persons, no mat- 
ter what their color. who, in their opinion or judgment, do not 
possess the qualitications prescribed by our statutes, they 
equally violate the law and their ofticial oaths. But, as we 
have shown, our statutes withhold the power from all courts to 
revise or reverse their action in the performance of this service. 
We were, from the nature of the duty, as powerless to redress 
the abuse, if abuse there was, as we would be to revise the 
conduct of a grand jury in finding or not finding a true bill. 

It will be seen in what we have shown above, that under our 
statutes we were forbidden to inquire in any collateral proceed- 
ing, whether or not the officers charged with the duty have 
area selected from the body of the freeholders and house- 
iolders of the’ county a jury list of persons possessing the 
requisite qualifications. That power was ex industria taken 
away from the judiciary ot this State more than forty years 
ago. The policy of the statute was, that. grand and petit jurors 
in this State should be a selected class, not an indifferently sum- 
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moned number from the whole body of electors. A discretion 
thus confided by legislative authority to ofticers of the State or 
county, to be exercised according to their opinion or judgment, 
can not, on principle, become a judicial: question. If there 
was abuse, it would seem the redress was intended to be left to 

, the removal of the faithless officers, or in legislative change. 
We confess ourselves unacquainted with any principle. which 
would, in the absence of proof of official corruption, partiality, 
or dereliction, authorize us to revise or reverse the judgment 
or opinion of the officers clothed with the trust, as to who of 
the male inhabitants of the county did or did not possess the 
requisite qualifications, to authorize the placing of their names 
on the jury list. 

The judgment of the circuit court is affirmed. 
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Action for Malicious Prosecution. 


1. Pleading and practice; when one co-plaintiff not entitled to recover, 
none can.—W here several parties sue jointly as plaintiffs, all must be en- 
titled to recover or none can be permitted to do so; and hence, if any 
one of them is incompetent to sue, or the evidence sustains the action 
only as to one or more, and not as to the others, all must fail. 

2. Same; right of action for malicious prosecution several and not joint. 
For malicious prosecution, the right of action is several and not joint; 
and hence, where three parties join as co-plaintiffs in such action, there 
is a misjoinder of parties plaintiff. 

3. Malicious prosecution; malice and absence of probable cause must be 
shown.—It is well settled that an action for malicious prosecution will 
not lie, unless it be shown by the plaintiff, that he was prosecuted 
through the agency of the defendant, not only maliciously, but also with- 
out probable cause; neither of these elements alone will do, but both 
must concur to make the defendant liable. 

4. Same; advice of counsel, when admissible in defense.—Where a de- 
fendant in such action made a full and fair statement of all the facts in 
the case to, and obtained the advice of counsel, before commencing the 
prosecution on whick the action is founded, and he acted honestly on the 
advice in instituting the prosecution, this will furnish a complete defense 
to the whole action, and is not limited merely to a mitigation of dam- 
ages. 

5. Same.—Where the defendant in such action testified that ‘‘ he had 
made a full and fair statement of all the facts to his attorney’,’’ before the 
prosecution was commenced, and the evidence showed, what facts he did 
state to his attorney, whether the statement made by the defendant to: his 
attorney was a fu!l and fair statement of all the facts, is a question the 
jury must determine from the evidence before them, the testimony of the 
defendant to that effect being a mere matter of opinion, and insufficient. 

6. Trespass after warning; what acts not covered by the statute.—Where 
a _ is in the actual possession of land, either adverse or permissive, 
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a prosecution under the statute for trespass after warning (Code, 1876, 
§ 4419) can not be founded on a continuation of his occupancy of the 
land after he has been warned by the true owner. 

7. Malicious prosecution; when advice of counsel a defense in the absence 
of probable cause.—Although such a state of facts would not constitute 
probable cause for a prosecution for trespass after warning, yet, if the 
facts were fairly and truthfully stated to counsel, and the advice to pros- 
ecute was honestly followed, this would be competent, in an action for 
malicious prosecution, to relieve the presumption of malice arising from a 
want of probable cause. 


Aprrat from Crenshaw Circuit Court. 

Tried before Hon. Joun P. Hvsparp. 

Margaret, Mack and Alexander McLeod brought this action 
against Hugh McLeod, to recover damages for an alleged ma- 
licious prosecution of the plaintiffs by derendant for the offense 
of trespass after warning; and the cause was tried on issue 
joined on the plea of not guilty, the trial resulting in a verdict 
and judgment for the plaintiffs. The evidence introduced on . 
the trial tended to show that Margaret McLeod, the mother of 
the other two plaintiffs, and the defendant were the owners of 
two adjoining tracts of land, and that a question having arisen 
touching the true boutidary line between these tracts, the county 
surveyor located the same by a survey, and ascertained that 
Mrs. McLeod was in possession of a small strip of the tract be- 
longing to the defendant; that she and her two sons had culti- 
vated said strip prior to the survey, and continued to do so 
thereafter, and after they had been warned not to trespass 
thereon by the defendant ; that thereupon the defendant caused 
a warrant of arrest to be issued by the judge of the county 
court, charging the plaintiffs with trespass after warning, under 
which they were arrested; and that afterwards a nolle prosequi 
was entered, and the plaintiffs discharged. 

The defendant was examined as a witness in his own behalf, 
and testified, in substance, among other things, that before he 
commenced the prosecution against the plaintiffs, he put a no- 
tice on the land warning the plaintiffs not to trespass thereon, 
but that they continued to cultivate it; that he then advised 
with a practising attorney, whose name is given, “and made a 
fuil and fair statement of all the facts and cireumstances of the 
alleged trespass on said land and of his titles;” that said attor- 
ney wrote out and delivered to him a written notice to be given 
to the plaintiffs, warning them not to trespass on said land, and 
the attorney told him that, if the plaintiffs did not desist from 
going on said land after service of said notice, he should com- 
mence a criminal prosecution against them; that he caused said 
notice to be given to the plaintiffs; and that: he had no malice 
against them. The bill of exceptions also recites that he stated 
in his testimony “what facts and circumstances he detailed to 
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his counsel,” said attorney. He further testitied that after the 
service of said notice, he saw Alex. McLeod, one of the plain- 
tiffs, carrying lightwood off his land. There was also evidence 
on the part of the plaintiffs tending to show that, prior to the 
commencement of said prosecution, the defendant entertained 
unkind feelings towards them. 

The court charged the jury, ex mero motu, among other 
things, “that the fact, if it be a fact, shown by the evidence, 
that defendant stated that he made a full and fair statement of 
all the facts to his attorney} was not sufficient, but that they 
must look to the statement of facts which he stated he disclosed 
to his attorney, and not to his statement, that it was a full and 
fair statement, and that they must judge for themselves, 
whether the defendant did make a full and fair statment of all 
the facts to his attorney; and if they should believe that he 
did not make a full and fair statement of all the facts to his 
attorney, then, although he did act under the advice of his at- 
torney, such advice is of no avail to him.” To this charge the 
defendant excepted, and also to the refusal of the court to give 
the following charge requested by him in writing: “That if 
they believe from the evidence, that one of the plaintiffs, Alex. 
McLeod, did actually commit a trespass on the are of the de- 
fendant after the notice given him, and before the beginning of 
the prosecution in the county court, he can not recover in this 
action; and this being a joint suit by all the plaintiffs, if one of 
them can not recover, none can recover.” 

The defendant also reserved exceptions to the following 
charges given at the plaintiffs’ request: (1) ‘The fact that the 
defendant sought the advice of counsel will not avail him any- 
thing in this action, unless he made a full and fair disclosure of 
all the facts; and the jury must look to what the evidence shows 
was stated, and not to the defendant’s declaration, that he made 
a full and fair disclosure of the facts, if he in fact made any 
such declaration.” (2) “If the jury should find from the evi- 
dence, that the prosecution against plaintiffs was commenced 
on account of the strip of land, and the evidence shows that 
the plaintiffs were in the possession of that land, claiming it as 
their own, at the time the notice was given, then there was not 
probable cause for believing that they were guilty of the charge 
of trespass after warning.” 

The several rulings above noted are here assigned as error. 


Joun Games, for appellant. (1) Alex. McLeod was not en- 
titled to recover, and, therefore, none can recover.—1 Chitty 
on Plead. p. 66, and note 5; Strickland v. Burns, 14 Ala. 511; 
Jones v. Reese, 65 Ala. 134. (2) The defendant had the right 


to rebut the presumption of malice arising from the want of 
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probable cause, by showing that, before the commencement of 
the prosecution, he fairly and truly stated the facts to counsel, 
and honestly acted under counsel’s advice in instituting the 
prosecution.— Laird v. Davis, 17 Ala. 27; McPherson v. 
Chandler, 11 Ala. 916. 


Name of appellee’s counsel not disclosed by the record. 


SOMERVILLE, J.—Where several parties sue jointly as 
plaintiffs, it is a plain principle that a/2 must be entitled to re- 
cover in the action, or none can be permitted to do so. If any 
one of the several plaintiffs is incompetent to sue, or the evi- 
dence sustains the action only as to one or more, and not as to 
the others, the whole action must fail. The only remedy of 
the parties plaintiff in such case is to amend the complaint by 
striking out the names of such as have no cause of action. 
Hardeman v. Sims, 3 Ala. 747; Cochran v. Cunningham, 
16 Ala. 448; Walker v. Fenner, 28 Ala. 367; Hutton v. Wil- 
liams, 60 Ala. 107; 1 Chit. on Pl. 54; Watermar on Tresp. 
$ 986; Code, 1876, § 3156. The ruling of the court below 
holding otherwise, was erroneous. 

The rule is, furthermore, an elementary one, that where there 
is no community of interest, parties can not join as co-plaintiffs 
in any action. In all actions for injuries to the person, as as- 
sault, false imprisonment, malicious prosecution, and the like, 
each person injured must sue separately for the wrong or tort 
which he has sustained or suffered. The tort done the one is 
not the same as the tort done the other, but is several and dis- 
tinct. The right of action, in all such cases, must, of necessity, 
be several, and not joint.—Diecy on Parties, 401, [381] ; 
Coryton v. Lithebye, 2 Wms. Saund. 117 a; 2 Brick. Dig. 338, 
$128. The present being an action for malicious prosecution, 
instituted against the defendant by three co-plaintiffs suing 
jointly, there was a clear misjoinder of parties plaintiff. 

It may be now considered as well settled, that an action for 
malicious prosecution will net lie, unless it be shown by the 
plaintiff, among other things, that he was prosecuted through 
the agency of the defendant, not only maliciously, but also 
‘without probable cause. Neither of these elements alone will 
do, but both must concur to make the defendant liable.—2 
Greenl. on Ev. § 453. Probable cause, in this connection, is de- 
fined by Mr. Greenleaf to be “such conduct on the part of the 
accused as may induce the court to infer that the prosecution 
was undertaken from public motives.” —2 Greenl. on Ev. § 454. 

It has been said by a learned judge to be “such a state of facts, 
in the mind of the prosecutor, as would lead a man of ordinary 
caution and prudence to believe, or entertdin an honest and 
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strong suspicion, that the person arrested is guilty.”—Per 


Suaw, C. J., in Bacon v. Towne, 4 Cush. 238; Barron ». 
Mason, 31 Vt. 189. And the tool of belief must be such 
as “would influence the mind of a reasonable person,” nothin 
less than this being sufficient to justify a serious and forma 
charge against another. —Cooley on Torts, 182. It matters not 
how causeless in fact may have been the prosecution, if the de- 
fendant acted in good . faith and without malice in preferring 
the charge, this is a full defense to the action. Hence, it has 
often been held, and is the ‘established doctrine of this court, 
that a defendant in an action for malicious prosecution “ may 
rebut the presumption of malice, arising from the want of prob- 
able cause, by proof of his having first obtained the advice and 
opinion of counsel in respect to the plaintiffs liability to the 
prosecution, and of his action under that advice. ”*—Leaird »v. 
Davis, 17 Ala. 27, 29. Mr. Greenleaf seems to base the rele- 

vancy of evidence as to the advice of counsel upon the idea that 
it goes to establish the fact of probable cause, rather than to re- 
but the inference of malice arising from the absence of such 

cause; but whichever view be correct, it is now generally 
agreed that if a full and fair statement of all the facts be made 
to learned legal counsel, and the defendant has honestly acted 
on such advice, this furnishes a complete defense to the whole 
action, and is not limited to a mitigation of damages merely. 
Leaird v. Davis, 17 Ala. 27; McPherson v. Chandler, 11 Ala. 
916; Cooley on Torts, 183-184 ; 2 Greenl. on Ev. § 459; Walter 
v. Sample, 25 Penn. St. 275. Of course the advice of counsel 
obtained mala fide will avail nothing, when it is resorted to as 
a mere shelter to cover up a prev iously fixed determination to 
make the arrest in question, (Joss v. Junis, 26 Ill. 259); nor 
would it be competent to rebut the existence of actual or e- 
- press malice.—2 Greenl. on Ev. § 459; Stevens v. Fassett, 14 
Shepl. 266. 

The evidence in this case showed that the defendant, before 
he procured the arrest of the plaintiffs, acted under legal ad- 
vice, and that he laid before his adviser certain facts which are 
in proof. The defendant testified that “he had made a full 
and fair statement of all the facts to his attorney.” The court 
properly charged the jury that the advice was admissible, but’ 
that they must judge for themselves whether the statement was 
full and fair, the allegation of the defendant to that effect not 
being sufficient. It was mere matter of opinion, and nothing 
more. The facts of the case and those laid before the attorney 
were all in evidence, and the comparison was one for the jury, 
and not for the witness. 

The prosecution upon which the present action for damages 


is based, was one for trespass after warning, under section 4419 
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of the Code of 1876. As was said in Watson v. The State, 
63 Ala. 19, 23, this “statute is intended for the protection of 
the possession of real estate against the entry of intruders or 
trespassers ; and it can not be made to serve all the purposes of an 
action of .trespass guare clausum fregit, nor converted into an 
action of ejectment, in which the title and right of possession 
may be determined.” If the plaintiffs, therefore, were in ac- 
tual possession of any portion of the land, claiming title thereto, 
either adverse or permissive, as against the appellant, they could 
not be lawfully prosecuted for continuing their occupancy after 
a warning not to do so. The statute does not cover cases of 
this character. And while it is true that such a case would not ° 
constitute probable cause for a prosecution under the above 
statute (§ 4419, Code), vet, if the faéts were fairly and truth- 
fully stated to counsel, and the advice to prosecute was honestly 
followed, the evidence touching these points, as we have above 
shown, would be competent to rebut the presumption of malice 
arising from a want of probable cause: And the court, in ef- 
fect. so charged the jury. 

For the error, however, first above considered, the judgment 
must be reversed and the cause remanded. 


Bohannon vt. The State. 
Indictment for Trespass after Warning. 


l. Trespass after warning; prosecutor a competent witness.—The prose- 
cutor in a prosecution for trespass after warning is not rendered incom- 
petent as a witness by reason of the fact, that, under the statute (Code 
of 1876, § 4420), he is entitled to the fine imposed on the defendant in 
case of conviction. 

2. Same; prosecutor must have actual or constructive possession.—The 
purpose of the statute creating the offense of trespass after warning was 
to protect the possession of real estate against the entry of intruders or 
trespassers, made in violation of such possession ; and hence, the offense 
can not be made out, unless the prosecutor establishes in himself the 
possession, actual or constructive, of the real estate upon which the de- 
fendant is alleged to have trespassed. 

3. Same; when deeds to land competent evidence in.—Where one has 
the possessio pedis, or actual possession of a portion of certain premises, 
his deed or other color of title is always competent evidence to create a 
constructive possession of the entire premises; and hence, in a prosecu- 
tion for trespass after warning, the prosecutor and defendant being co- 
terminous proprietors, each claiming to be in constructive possession of 
a narrow intermediate strip of land, upon which the trespass is alleged 
to have been committed, the deeds under which they claim are compe- 
tent evidence for the defendant, for the purpose of showing the extent of 
the possession of both parties. ‘ 
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Apres from Lee Cireuit Court. 

Tried before Hon. H. D. Crayton. 

The defendant was indicted for trespass after warning upon 
the lands of one Brooks. On the trial the State introduced 
the prosecutor, Brooks, as a witness, for the purpose of provin 
the warning and the trespass. To his.examination the defend- 
ant objected, on the ground that, in case of conviction, he 
would be entitled to the fine; but the court overruled the ob- 
jection, allowed the witness to be examined, and the defendant 
excepted. It appears from the evidence recited in the bill of 
exceptions, that the prosecutor and defendant were owners of 
adjoining tracts of land, and that the location of the dividing 
line between them was in dispute; and that the trespass, if it 
was committed at all, was committed on a narrow strip of land 
near the dividing line, the ownership and constructive posses- 
sion of which were claimed by both parties. The defendant 
offered to read in evidence the deeds under which he and the 

rosecutor respectively claimed; but, on the objection of the 
State’s solicitor, the court refused to allow the deeds to be read, 
and the defendant excepted. The exceptions above noted were 
the only exceptions reserved by the defendant. 


J. M. Curren, for appellant. 
H. C. Tompxiys, Attorney General, for the State. 


SOMERVILLE, J.—The indictment is for a trespass after 
warning, under section 4419 of the Code of 1876. It is in- 
sisted that, in as much as the fine imposed on the defendant, in 
case of his conviction, goes to the party injured, the prosecutor, 
Brooks, was an incompetent witness in the cause, on the ground 
that, being the beneficiary of the tine, he was disqualitied by 
interest.--Code, $$ 3058, 4420. 

This very question was settled in Daniels v. The State, 60 
Ala. 56, where it was adjudged that, in a prosecution of this 
character, the prosecutor is a competent witness for the State, 
although, under the statute, he is entitled to the fine, in the 
event of the defendant’s conviction. The fine in such cases is 
intended rather as a punishment inflicted in furtherance of 
public justice, and as a reward to encourage the detection and 
conviction of the offender, than as a mere indemnity levied for 
the pecuniary benefit of the party injured. That the owner 
of the property injured or damaged is incidentally benefited, is 
secondary to the paramount legislative purpose of — 
the public policy, and advancing the public interest.—1 Green]. 
on Ev. § 412. It is npon this underlying principle that the 
ease of Hall v. The State, 53 Ala. 634, very clearly rests, where 
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it was decided that the owner of stolen property is not rendered 
incompetent as a witness against the thief, by the fact that 
the statute authorizes a judgment to be rendered in his favor, 
for the value of the stolen property, upon the trial of the in- 
dictment for the larceny.— WU. S. v. Murphy, 16 Pet. 203; 
Com. v. Moulton, 9 Mass. 30; Spence v. The State, 17 Ala. 192. 

The case of Vorthcot v. The State, 43 Ala. 330, may be con- 
sidered as overruled, as well by the above decisions, as by stat- 
ute.—Code, § 4410; Daniel’s case, supra. And the rule de- 
clared in Z7russ’ case, 9 Port. 126, is modified by ingrafting 
upon it an important exception to the old common law rule 
which worked a disqualification of witnesses, in criminal cases, 
upon the ground of ery interest.— Hall v. The State, 
supra; 1 Greenl. on Ev. § 412. 

The offense charged in the indictment, being that of trespass 
after warning (Code § 4419), can not be made out, unless the 
prosecutor establishes his possession, actual or constructive, of 
the lands upon which the defendant is alleged to have tres- 
passed, thus involving an entry on premises for which the 
prosecutor could maintain a civil action.—Sandy v. The State, 
60 Ala. 18. The statute was intended to protect the possession 
of real estate against the entry of intruders, or trespassers, per- 
trated in violation of such possession. It was accordingly 
freld in Watson v. The State, 63 Ala. 20, that if the defendant, 
when warned by the prosecutor, was himself in actwal posses- 
sion of the premises; or if, at the time of his entry, the title 
and right of entry resided in him, in either event, no convic- 
tion could be had against him. ‘ A wrongdoer in actual pos- 
session,” it was said, “ though the constructive possession may 
reside in him in whom the legal title is vested, can not be 
warned off, and proceeded against under the statute.” This 
case was followed in McLeod v. McLeod, at the present term 
\ante. p. 42|, where it was said that such a prosecution, as pre- 
viously observed by Bricket, C. J., in Watson’s case, supra, 
could not “be made to serve all the purposes of an action of 
trespass guare clausum fregit, nor converted into an action of 
ejectment, in which the title, and right of possession may be 
determined.” 

This statute is similar to some extent, in its policy, to that 
furnishing a summary remedy in cases of forcible entry and 
detainer, which was an indictable offense at common law, tend- 
ing, as it does, to a breach of the peace.—1 Hawk. P. C. ch. 
64, § 45; 4 Black. Com. 148; Whart. Cr. L. 700; Clark’s Man. 
Cr. L. § 1121. In such cases the title can not be drawn in 
question, because the only matter or issue permitted to be in- 
volved, is that of the unlawful invasion of -the actual posses- 
sion of the plaintiff by the defendant. The plaintiff may, 
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therefore, prevail against both the title and legal right of pos- 
session.—Clark v. Stringfellow, 4 Ala. 353; 2 Brick. Dig. 11, 
$ 81 et seqg.; Trial of Title to Lands (Sedgw. & Wait), § 94. 
Actual possession, however, is a prerequisite to the mainte- 
nance of this action. As said in Russel] v. Desplous, 29 Ala. 
308, 312, “the constructive possession, which the law’ infers 
from the title, is not sufficient to maintain it. Jf 7t were, a 
controversy as to title, which it is the purpose of the statute to 
avoid, would inevitably arise.”— Womack v. Powers, 50 Ala. 5. 
The section of the Code under consideration ($ 4419) has a 
broader purpose in view. In Sandy v. The State, 60 Ala. 18, 
supra, it was construed as embracing within its protection a 
mere constructive possession of premises, a ruling from which 
we are not disposed to depart, believing it, as we do, to be 
sound. In establishing such a possession, proof of title is 
essential, because, in the absence of an adverse actual posses- 
sion, as well as in cases of what is termed in the books as a 
mixed possession, legal seizin is according to the title, the title 
drawing possession tothe real owner. ‘“ The doctrine is founded 
in justice and general convenience, and favors right, and resists 
wrong and oppression.” —Tyler on Eject. 905. 
We are of opinion that, in the light of these principles, the 
court erred in excluding from the jury the deeds offered by 
defendant, the purpose of which, we suppose, was to prove the 
extent of the possession of both the prosecutor and of the de- 
fendant. They were coterminous proprietors, each claiming 
to be in constructive possession of a narrow intermediate strip 
of land, upon which the alleged trespass had been committed 
by the defendant. In all such cases, we understand the rule 
to be, that where one has the possessio pedis, or actual posses- 
sion of a portion of certain premises, his deed, or other color 
of title, is always competent evidence to create a constructive 
possession of the whole premises —to extend the actual posses- 
sion of a part, so as to nake it embrace the constructive posses- 
sion of the whole.—Trial of Titles (Sedgw & Wait), $$ 728, 
768, 763; Bell v. Denson, 56 Ala. 444; fall v. Root, 19 Ala. 
378; Farmer v. Eslava, 11 Ala. 1028. The possession is 
deemed co-extensive with the boundaries defined in the deed. 
As said in Powell v. Davis, 54 Mo. 318,“ where one is in actual 
possession of a part of a tract of land, and holding the whole 
under claim and color of title, he will in law be held to be in 
ossession of the remainder.” — Weber v. Anderson, 73 I). 442; 
Trial of Titles (S. & W.), $$ 766-7; Chapman v. Templeton, 
53 Mo. 465. Such is the rule, at least, where there is no 
antagonistic possession.— Farley v. Smith, 39 Ala. 38, 44. 
The observation made in Watson's case, 63 Ala. 19, 24, 


supra, that “no mere claim of title, however sincerely made, can 
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justify or excuse the trespass, if it be committed after warning,” 
is no doubt true where there is a violation of the prosecutor’s 
actual possession. But it was also said in that case, that “the 
statute was not intended to convert the entry of the true owner 
into an indictable offense, or to deprive him of any right he 
could have exercised before its enactment.” No one, we appre- 
hend, is authorized by the statute to warn his:neighbor not to 
enter Avs own lands of which he already has constructive posses- 
sion, and of which he is not disseized by the party giving the 
notice. 
The judgment must be reversed, and the cause remanded. 


Cunningham v. The State. 


Indictment for Seduction. 


Ll. When charge pretermitting time and venue as necessary to conviction 
free from error.—The court having ex mero motu instructed the jury in a 
criminal case, that proof of time and venue was necessary to a convic- 
tion, gave, at the written request of the State’s solicitor, a charge, in 
which the questions of time and venue were entirely pretermitted, but, 
after having given another written charge at his request, further in- 
structed the jury that these written charges must be taken by them in 
connection with the general charge of the court,—/held, that this last in- 
struction supplied the omission as to time and venue in the written 
charge, and healed the apparent error. 

2. Seduction; birth of child as evidence of guilt.—On the trial of a 
defendant indicted for seduction, the fact that the prosecutrix had given 
birth to a child being evidence of cohabitation, a material ingredient of 
the offense, a charge, given at the instance of the prosecution, instructing 
the jury that they might consider that fact, if proved, in connection with 
the other evidence, in determining whether the defendant had had 
sexual intercourse with the prosecutrix is free from error. While it did 
not tend to connect the defendant with the offense, it did tend to prove 
the factum of sexual intercourse, one of the material facts in controversy ; 
and, properly understood, this is what the charge asserts. 

3. Same; corroboration of prosecutrix.—Under the statute making the 
seduction of an unmarried woman under a promise of marriage, etec., a 
felony, and declaring that no conviction shall be had on the *‘ uncorrob- 
orated testimony of the female upon whom the seduction is charged,”’ 
it is not necessary that every fact testified to by the woman should also 
be testified to by some other witness; but all the reguirements of the 
statute are met, when the corroboration is of some matter material to the 
guilt of the accused, of some matter not merely formal, indifferent or 
harmless in its nature, the effect of which is to convince the jury that 
the corroborated witness has sworn truly; and, if under this rule, the 
jury are convinced of the defendant’s guilt beyond a reasonable doubt, 
they are authorized and required to convict. 

4. Same.—Hence, on the trial ofa defendant indicted for seduction 
under the statute, the prosecutrix having testified to her seduction by 
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the defendant under a promise of marriage, and she being corroborated 
as to the promise of marriage, a charge, given at the request of the pros- 
ecuting attorney, when construed in reference to the evidence, is free 
from error, which instructs the jury, that ‘‘ the corroboration mentioned 
in the statute does not mean that every fact testified to by the woman 
should be testified to by some other witness, but only that some other 
witness shall testify to facts and circumstances that convince you of the 
truth of the woman’s testimony beyond reasonable doubt.’’ 


Appeat from Talladega Circuit Court. 

Tried before Hon. LeRoy F. Box. 

The indictment in this cause was found at the spring term, 
1880, of said court, and charges that, before the finding thereof, 
the defendant, “by means of temptations, deceptions, arts, 
flattery, or a promise of marriage, did seduce” the prosecutrix, 
an unmarried female. On the trial the prosecutrix was ex- 
amined as a witness on behalf of the State, and her testimony 
tended to show her seduction by the defendant under a promise 
of marriage, in said county, within twelve months before the 
finding of the indictment; that she was then an unmarried 
woman ; that pregnancy resulted from the seduction; and that 
the defendant did not fulfill his promise of marriage, but mar- 
ried another woman. The State then examined as a witness a 
brother-in-law of the prosecutrix, ‘‘ whose testimony tended to 
show, that, in a conversation had with the defendant, after the 
time of the alleged seduction, and before the said marriage of 
defendant, said defendant made inquiries of witness as to what 
kind of a wife he, said witness, thought” the prosecutrix 
“would make, and said to witness that he had promised to 
marry her. The testimony further tended to show, that, in 
about six months after the marriage of said defendant,” the 
prosecutrix “gave birth to a child, and that it was begotten by 
the defendant, and was born in March, 1880.” . 

This being substantially all the evidence, the court gave its 
general charge, to which no exceptions were reserved. The 
court then gave two written charges at the request of the State. 
The first af then charges is as follows: “If the jury believe 
from the evidence beyond a reasonable doubt, that the woman, 
—_— , was an unmarried woman during 1879, and that 
in March following she gave birth to a child, then they may, in 
connection with the other evidence, look to that fact in deter- 
mining whether or not the defendant had sexual intercourse 
with her; and if you find, beyond all‘reasonable doubt, from 
the evidence, that he did have sexual intercourse with her, and 
did so by means of a promise of marriage previously made, 
then he is guilty as charged.” The second of these charges, 
and the portions of the general charge necessary to this report 
are given in the opinion. 

Vou. Lxxm1. 
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The defendant was convicted, and sentenced to imprisonment 
in the penitentiary for one year; and from the judgment of 
conviction he took this appeal. 


Bowpen & Knox, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—In the general, oral charge given to the jury 
in this cause, the court instructed them “that, before they 
could find the defendant guilty as charged in the indictment, 
they must be satisfied from the evidence, beyond all reasonable 
doubt, that the defendant [committed the offense] in Tallade 
county, Alabama, and within twelve months next before the 
finding of the indictment in this case.” In‘the first written 
charge, given at the instance of the prosecuting attorney, 
the question of venue is entirely pretermitted, as an element of 
the defendant’s guilt. On this account, it is contended, that 
the judgment of the circuit court should be reversed. Such 
would, ordinarily, be the result. But, after giving the two 
written charges, the court, of its own motion, “ charged the 
jury, that the written charges, given at the instance of the 
State, must be taken by them in connection with the general 
charge, as given by the court.” This was, in substance, a re- 
affirmation, that they could not find the defendant guilty, un- 
less it was proven that the offense was committed in Talladega 
county. This supplied the omission in the written charge, and 
healed the apparent error. We may be pardoned for express- 
ing a doubt, if the former rulings of this court on this question 
have not been too exacting. Charges to — are intended as 
a guide, or rule, to aid them in forming their verdicts. Every 
qualifying principle can not be embodied in each paragraph, or 
sentence, which goes to make up an elaborate instruction. Suf- 
ficient, it would seem, if in the whole charge it affirmatively 
appears that correct rules were declared, which, taken as a 
whole, express no erroneous view. These expressions, how- 
ever, must not be understood as impairing the force of section 
3109 of the Code of 1876. Parties have the right to request, 
in writing, instructions to the jury on any and every hypothesis 
of the case there is testimony tending to prove. The limitation 
is, that nothing must be postulated, of which there is no evi- 
dence, and no tendency of proof must be ignored, which varies 
or shades the principle involved in the request. These princi- 
ples have been often asserted.—1 Brick. Dig. 338-9, §§ 41, 42, 
45, 46 et seg. Charges thus framed, and thus asked, if free 
from involvement and tendency to mislead, must be given as 
asked.—Code, § 3109. But the court is not denied the right to 
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give independent, explanatory charges. What we have said, 
applies as well to the other alleged defect in the first charge, 
namely, that it ignores the question of time when. the offense 
was committed.. This case is thus taken out of the rule de- 
clared in Gooden v. The State, 55 Ala. 178, and Bain v. The 
State, 61 Ala. 75. Whether we avould apply this principle to 
any other questions than those of time and venue, we do not 
now decide. 

The criticism indulged by counsel on charge number one is not 
well founded. Possibly, the charge might have been made 
clearer ; but that is, at most, excuse for asking an explanator 
charge.—1 Brick. Dig. 344, § 129; Whilden v. M.& P. Bank, 
64 Ala. 2. The fact that the prosecutrix gave birth to a child, 
was certainly evidence that she had been cohabited with ; and 
this was a material ingredient in the offense charged. There 
was no error in telling the jury they might consider this fact, 
if proved, in connection with the other evidence, in determin- 
ing whether the defendant had had sexual intercourse with her. 
It did not tend to connect the defendant with the offense. But 
it tended to prove one of the material facts in controversy 
the factum of sexual intercourse. Properly understood, this is 
what the charge asserts. If counsel apprehended it would mis- 
lead, he should have asked an explanatory charge. 

The second written charge, given at the instance of the State, 
and excepted to, presents the inquiry, what corroboration is 
necessary to justify conviction on the testimony of the female. 
upon whom the seduction is charged. The offense charged in 
this case is seduction, under section 4188 of the Code of 1876. 
The entire charge excepted to is in the following language: 
“The corroboration mentioned in the statute does not mean 
that every fact testified to by the woman should be testified to 
by some other witness, but only that some other witnesses shall 
testify to facts and circumstances that convince you of the truth 
of the woman’s testimony beyond reasonable doubt.” The lan- 
guage of the statute is, that “no conviction shall be had under 
this section, on the uncorroborated testimony of the female 
upon whom the seduction is charged.” The first clause of the 
charge given is certainly free from error. Every fact testified 
to by such witness need not be testified to by other witnesses. 
To require that, would be to say, in effect, that her uncorrob- 
orated testimony can prove nothing, and is therefore worthless. 
This would be to require a stricter measure of proof than is ex- 
acted in the case of an accomplice, made a witness. In cases 
of that class, the statutory rule is, that to justify a conviction 
of a felony, the corroboration must tend to connect the defend- 
ant with the commission of the offense.—Code of 1876, § 4895. 
When there is corroboration by some other witness as to any 
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act or fact which is an element of the offense charged, and 
such corroboration tends to connect the accused with the per- 

petration of such act, the evidence is pertinent to the issue, 
and the court can not rule it out as irrelevant. It must be 
passed on by the jury, as that body alone can pass on the weight 
of testimony, and the court can not instruct them what weight 
they should attach toit. That is always a question for the jury. 

As we said in Lockett v, The State, 63 Ala. 5-11, “it is for the 
jury to decide, when there is in a cause any such corroborative 
evidence, what effect it is entitled to.” And this is, at last, 
only the general rule in all controverted questions of fact, aris- 
ing on a trial before a jury. If there be no testimony in sup- 
port of any given averment’in pleading, or element of the 
issue, then the question is one of law, and the court may, and, 
if requested should, so instruct the jury. In such case, whether 
so instructed or not, the jury have nothing to do; for they can 
not, in the absence of testimony, affirm the existence of a fact 

that is disputed. We do not intend by this to deny to the jury 
the right to draw legitimate inferences from proven facts and 

circumstanees. But, in the absence of legal rules prescribing 
the measure of proof, whenever there is any evidence, no mat- 
ter how slight, in support of any material subject of inquiry, 
its sufficiency can never become a question for the court. Ap- 
plying these principles to this case: The corroboration was as 
to the promise of marriage, a necessary averment, and neces- 
sary ingredient of the offense. The testimony tended to con- 
nect the defendant with that act, and, therefore, tended to con- 
nect him with an element of the offense. This being so, how 
can it become a question of law as to its sufficiency, even if we 
apply the rule which obtains in cases of accomplice? Is not 
the trne rule, at last, simply this: That the corroboration shall 
be such as to convince the jury, beyond reasonable doubt, that 
the witness swore truly, but, to produce this conviction, it must 

be in a matter material to the issue, and must tend to connect 
the defendant with that material matter; and the matter itself 
must not be in its nature formal, indifferent, or harmless/—See 
Rex v. Barnard, 1 Car. & Payne, 87. These being the legal 

prerequisites, all else is a question for the jury. There is 

nothing in charge two which is opposed to these views. Charges 
must be construed in reference to the evidence. Thus con- 

strued, it is free from error. If counsel had doubt whether 
the jury might be misled as to the nature of the corroboration 

required, an explanatory charge should have been asked.—1 

Greenl. Ev. § 381 and note 3. 

We have thus far treated this question as res integra, and on 
the language of our statute, which was first enacted March 15, 
1875.—Pamph. Acts, 239. As early as 1848, New York had 
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a similar statute, which declared that no conviction should be 
had thereunder on the testimony of the female seduced, un- 
supported by other evidence. This is, in substance, the same 
as ours. Boyce v. People, 55 N. Y. 644, presented the ques- 
tion of the construction of this statute. It was held “that 
the statute did not require direct or positive corroborative evi- 
dence as to any of the material facts, but rather such evidence 
as has been ordinarily required in corroboration of evidence of 
an accomplice when called as a witness — his confederate 
in crime, or circumstances usually relied upon as tending to 
prove the material facts, and which from the nature of the 
ease are susceptible of being proved, to satisfy the jury that 
the principal witness is worthy of credit.” 

We think, too, some importance must be attached to the va- 
rying phraseology of our two statutes. ‘“A conviction of fel- 
ony can not be had on the testimony of an accomplice, unless 
corroborated by other evidence tending to connect the defend- 
ant with the commission of the offense.” —Code, § 4895; Smith 
». The State, 59 Ala. 104; Marler v. The State, 67 Ala. 55. 
The statute, making seduction a special offense, was of much 
later enactment.—Pamph. Acts, 1874-5, p. 239; Pamph. Acts, 
1876-7, p. 134; Code of 1876, § 4188. The language of this 
enactinent is, “that a conviction shall not be had under this 
section, on the uncorroborated testimony of the female upon 


whom the seduction is charged.” Why this change in phrase- 
ology, if the same a was intended? We think we meet 
n 


all the requirements of the statute, when we hold, as we do, 
that the corroboration shall be of some matter material to the 
om of the accused, that such matter must not be in its nature 
ormal, indifferent, or harmless, and that its effect shall be to 
convince the jury that the corroborated witness has sworn truly. 
If, under these rules, the jury are convinced of the guilt of the 
accused beyond a reasonable doubt, they are authorized and re- 
quired to convict. 

There is no error in the record, and the judgment of the 
circuit court is aftirmed. 
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Ex parte Warrick. 
Application Jor Bail on Writ of Habeas Corpus. 


1. Homicide; presumption of malice from use of deadly weapon. 
Where a homicide is committed with a deadly weapon, the onvs is cast 
on the defendant to repel by proof the inference of malice the law raises, 
unless the testimony which proves the killing, proves also the justification 
or extenuation. 

2. Oral testimony; credibility of, to be determined by the jury.—The law 
does not require that any mere oral testimony shall be believed; but of 
all such, whether given for or against the accused, the jury or other tri- 
bunal, charged with the ascertainment of the facts, are the sole judges. 


3. Homicide; when murder and when manslaughter.—If a homicide is 
perpetrated pursuant to a previously formed design, or in revenge of a 
previous wrong. real or supposed, it is murder in an aggravated form; 
Dat if the fatal blow is struck without a previously formed design, and, 
immediately preceding it, the deceased ‘* grabbed at’’ the accused and 
“started to strike him,’’ the homicide would not rise above voluntary 
manslaughter. . 


Application to this court for writ of habeas corpus and bail 
by party indicted for murder. 


Benjamin Warrick, the petitioner, being confined in the 
jail of Pike county under an indictment for the murder of one 
N. J. Lee, applied to the judge of probate of said county, Hon. 
W. J. Hittrarp, for bail, on a writ of habeas corpus, which 
was refused ; and thereupon this application was made, aceém- 
panied by a transcript of all the evidence adduced on the hear- 
ing before the judge of probate. The evidence, as contained in 
the record, shows that, on 5th March, 1883, the petitioner cut 
the deceased with a knife, inflicting a wound in the bowels, 
from the effects of which he died on the next day; and tended 
to show that there had been a previous difficulty between the 
parties, since which they had not been on friendly terms. A 
dying declaration of the deceased was introduced in evidence, 
which was, in substance, that the petitioner had eut him, and 
that before he was cut, he made no hostile demonstrations what- 
ever towards the petitioner; and in this statement he was cor- 
roborated by other witnesses. One Hendricks was examined - 
as a witness for the State, among others, who testified, in sub- 
stance, that a few minutes before the difficulty, the petitioner 
was standing in the door of his store, leaning against the door- 
facing, “ whittling on a litttle piece of wood with his knife,” 
and talking to witness, when the latter, seeing the deceased, 
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called to him to come to his store, and went back into his store 
to get a bundle -which the deceased had left there ; that when 
he came back the deceased was cut, and was holding his hands 
to his bowels; that the deceased having remarked to witness 
that he was cut, witness asked the petitioner what was the mat- 
ter, to which he made no reply; and that he then asked him 
“what the, deceased did to him,” to which the petitioner re- 
plied that the deceased “grabbed at me and started to strike 
me, and I eut him.” 

The evidence of the witnesses is stated at length in the re- 
cord; but the foregoing statement is deemed sutticient for a 
correct understanding of the opinion. 


Warts & Sons, for petitioner. 


H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The judge of probate had the witnesses be- 
fore him in this cause, and heard them testify. He refused 
bail. If he believed Lee, the deceased, made no hostile demon- 
stration immediately preceding the blow stricken by Warrick, 
then his ruling was clearly right. The homicide being com- 
mitted with a deadly weapon, unless the testimony which proved 
the killing, proved also the justification or extenuation, then the 


onus was cast on the defendant to repel by proof the inference 
of malice the law raises.—Hadley v. The State, 55 Ala. 31. 
The remark of Warrick testified to by Hendricks should be 
weighed in connection with the other evidence. The law does 
not require that any mere oral testimony shall be believed. 
Of -all such, whether given for or against the accused, the ju- 
rors, or other body charged with the ascertainment of the facts, 
are the sole judges. If the homicide was perpetrated pursuant 
to a previously formed design, or in revenge of a previous 
wrong, real or supposed, then it was murder in an aggravated 
form. -If, immediately preceding the blow, Lee, in the lan- 
guage the witness puts in the mouth of Warrick, ‘“ grabbed at 
him [Warrick], and started to strike him,” then the homicide 
would not rise above voluntary manslaughter, unless the blow 
was struck pursuant to a previously formed design. 

Under our previous rulings, we can not affirm that poor ge 
of probate erred in refusing bail— xr parte McAnally, 53 
Ala. 495; Ex parte Allen, 55 Ala. 258; Ex parte Weaver, Lb. 
250; Ex parte Nettles, 58 Ala. 268; Ex parte Brown, 65 Ala. 
446. 

Writ of habeas corpus denied. 
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Shahan v. Herzberg, Simpson & Co. 


Trial of Right of Property. 


1. Trial of right of property; issue and burden of proof.—In the trial 
of the right of property levied on under an execution or attachment, the 
issue is, whether the property belongs to the defendant and is subject to 
the process, and the Sania of proof is on the plaintiff in the process, 
who is regarded as the actor. If he makes out a prima facie case, the 
burden of proof then shifts to the claimant, who, in that event, must 
show a legal title in himself—such a title as would. support trespass, 
trover or detinue. 

2. Same; what not admissible in evidence.—It having been shown in 
the trial of the right of property in cotton levied on under an attachment, 
that the cotton was a part of a crop planted and partly cultivated by the 
defendant on rented land, but abandoned by him before its maturity, and 
afterwards gathered by his landlord, who had re-entered, the fact that 
the landlord, after the crop was abandoned, stated to the plaintiff, who 
was about to sue out an attachment against the defendant and have it 
levied on the crop, that he would work out the crop and pay plaintiff's 
demand against the defendant, on the faith of which the attachment was 
not then sued out, having no tendency to show.that the title to the cotton 
was in the defendant, or that the cotton was liable to the attachment, is 
inadmissible for the plaintiff. 

3. Surrender of leased premises, on which there is a growing crop, 
during term; effect of on title to crop.—If a tenant, before the expiration 
of the term, abandons or surrenders to the landlord the leased premises, 
on which there is a growing crop, and the landlord re-enters, no right or 
interest in the crop remains in the tenant, but it passes to the landlord 
as an incident to his restoration to the possession, and to the termination 
of the tenancy. 

4. Same; what operates as.—Where.a tenant, after commencing the 
cultivation of a crop on the leased premises, left the country, but before 
leaving, he told the landlord to take charge of the crop, finish its cultiva- 
tion, gather it, and pay himself out of it for rent and advances and apply 
the balance, if any, to the payment of his other debts, and the handled 
re-entered, this, in contemplation of law, was a surrender to the land- 
lord, terminating the lease, and passing to him the title to the crops. 

5. Bailment; what constitutes; right of bailee to maintain claim suit.— 
When the owner of goods transfers to another the possession of them 
fora particular purpose or use, a bailment is created, the general prop- 
erty residing in the bailor, and the immediate possession and a tempo- 
rary or qualified right in the bailee; and the goods having been levied 
on while in the bailee’s possession, as the property of the defendant in 
an attachment, who is not connected with the legal title, the bailee may 
interpose and maintain a claim under the statute for their recovery. 


Aprrat from Etowah Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

On 4th November, 1878, Herzberg, Simpson & Co. sued out 
an attachment before a justice of the peace against William 
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M. Hope, which was levied on a bale of cotton as the property 
of the defendant. This cotton was claimed by W. P. Shahan, 
and, on his making the statutory affidavit and bond, was 
delivered to him by the sheriff. . From the judgment rendered 
by the justice, the claimant appealed to the circuit court, where 
the cause was tried de novo on an issue made up under the 
statute, the trial resulting in a verdict and judgment against 
the claimant, from which this appeal was taken. 

As the plaintiffs’ evidence tended to show, the claimant 
rented to Caleb Hope certain land for the year 1878, a portion 
of which the latter, in January, 187%, subrented to William 
Hope, and also furnished him certain advances to enable him 
to make a crop. William Hope took possession of the land 
subrented to fim; and commenced the cultivation of a crop 
thereon, which he continued until 4th July, 1878, when he 
“left the country. Before leaving he told Caleb to- take 
charge of the crop planted and growing on said land so sub- 
rented to him, and to finish its cultivation, and gather it, and 

ay himself out of it, and, if there was anything left, to pay 
it on his debts.” Caleb Hope thereupon “ took charge of said 
crop, and finished its cultivation, and gathered the same,” a 
of which was the bale of cotton in controversy. Caleb 

ope was examined as_a witness on behalf of plaintiffs, and he 
testified, on cross-examination, that after said cotton had been 
gathered, he turned it over and delivered it to the claimant 
under an agreement, that the claimant was to ship the cotton 
to Rome, Ga., for him, and give him credit for the proceeds 
of the sale thereof on the rent which he owed the claimant, 
then unpaid. On rebutting examination this witness further 
testified that he did not sell said bale of cotton to the claimant, 
and that it was to be shipped as his cotton; and that shortly 
afterwards, he delivered to the claimant two other bales of 
cotton, the value of which was sufficient to pay the rent he 
owed the claimant. When the cotton was seized by the sheriff, 
it was in the claimant’s possession. 

H. Herzberg, one of the plaintiffs, was examined as a wit- 
ness in their behalf, and they offered to prove by him, that 
after the 4th July, 1878, Caleb Hope came into plaintiffs’ store, 
and asked witness not to put him to any unnecessary expense ; 
that William Hope’s crop looked well, and he would work it 
out and pay plaintiffs what William owed them ; that witness 
ce to Caleb Hope the amount of plaintiffs’ account against 

illiam Hope, and that he was about to sue out an attachment 


against William, and have it levied on his crop, but held up 
under the promise made by Caleb Hope until the attachment 
in this case was sued out. To this testimony the claimant. 


objected, on the ground that it was irrelevant and illegal, but 
VoL. LXxul. 
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the court overruled his objection, and allowed the testimon 
to go to the jury, and to this ruling the claimant sition | 
The plaintiffs were also allowed to show by the testimony of 
one Cowan, against the claimant’s objection, that shortly after 
the 4th July, 1878, witness was in plaintiffs’ employment, and 
went to see Caleb Hope in reference to their claim against 
William Hope, and that Caleb Hope then told witness that the 
plaintiffs need not be uneasy about their debt against William, 
that they should have William’s crop, and that William was 
only gone on a visit. To this ruling the claimant also excepted. 
It was shown that the claimant was not present at either of 
said conversations. The plaintiffs also read in evidence the 
attachment, and return thereon, and proved the value of the 
cotton levied on. 

The evidence introduced on behalf ‘of the claimant tended 
to show, that Caleb Hope delivered to him the bale of cotton 
to be shipped to Rome, Ga., the proceeds to be applied to the 
rent which said Hope then owed him ; that said Hope had since 
delivered to him two other bales of cotton, and that “he did 
not know whether Caleb owed him anything now, or how the 
account stood between them.” 

The foregoing being the substance of the evidence intré- 
duced on the trial, the court charged the jury, at the written 
request of the plaintiffs, znterv alia,as follows: 2. “If the jury 
believe from the evidence, that, when William Hope left in 
July, he told Caleb Hope to take his crop, and pay his debts, 
then the title remained in William Hope.” .3. “If tlie jury 
believe from the evidence, that the cotton in controversy was 
delivered, to Shahan by Caleb Hope, to be shipped for him, 
and the proceeds accounted for, or applied to the rent, then 
the title did not pass to Shahan.” 5. “If the evidence shows 
that the attachment was levied on the cotton claimed, and that 
the cotton so levied on was a part of the crop of the defendant 
in attachment, then the burden of proof is shifted to the 
claimant; and unless he satisfies the jury by the evidence, that 
the title was not in William Hope at the time of the levy, you 
must find for the plaintiffs.” The court refused the following 
charges, among others, requested by the claimant: 1. “ That 
if the jury believe from the evidence, that Caleb Hope turned 
over the bale of cotton to Shahan before the levy, to be shipped 
and sold, and the proceeds to be applied to rent due from 
Caleb to Shahan, and that the cotton was delivered to Shahan 
before the levy, then this was a sufficient delivery to authorize 
the claimant to recover.” 2. “That if the jury believe from 
the evidence, that W. P. Shahan rented the land to Caleb 
Hope, and Caleb Hope subrented a part of said land to William 
Hope, and that William Hope quit the crop in July, and 
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turned the crop over to Caleb Hope, to be worked and gathered 
by him, and applied to what he owed Caleb for rent and 
advances; and that William Hope owed any such debt or 
claim, and that Caleb did work the crop and gather it, and that 
the bale in controversy was raised on the land subrented, and 
that Caleb turned over the bale of cotton to Shahan before the 
levy, to be shipped and sold, and the proceeds applied to the 
rent due from Caleb to Shahan, if the jury believe any was 
due, then the jury must find for the claimant.” 

To the charges given and to the charges refused, the claimant 
duly excepted; and these rulings, and those on the admissi- 
bility of evidence above noted, are here assigned as error. 


Arken & Marry, for appellant, cited Robinson v. Hirseh- 
Felder, 59 Ala. 503; Carter v. Wilson, 61 Ala. 434; Abraham 
w. Carter, 53 Ala. 8; 21 Ala. 574; 1 Porter, 175; 12 Ala. 673; 
Shields v. Atkinson, 67 Ala. 244; Boswell & Woolley v. Car- 
lisle, Jones & Co.,55 Ala.554; Wheat v. Watson, 57 Ala. 581; 
Bonham v. State, 65 Ala. 459; Drake v. Goree, 22 Ala. 409; 
62 Ala. 194. 


Denson & Disque, contra, cited Wells v. Thompson, 50 Ala. 
83: Block v. Maas, 65 Ala. 211; Allen,’ Bethune & Co. ». 
Maury & Co., 66 Ala. 17; Code of 1876, § 3476; Hudson v. 
Weir, 29 Ala. 294. 


BRICKELL, C. J.—In a trial of the right of property levied 
on by execution, or by attachment, the issue is, whether it be- 
longs to the defendant and is subject to the process. The af- 
firmative of the issue, and the burden of proof, the statute de- 
volves on the plaintiff in the process (Code of 1876, $§ 3342-5), 
who is regarded as the actor in the suit— McAdams v. Hen- 
derson, 34 Ala. 478. But if he introduces evidence having a | 
tendeney to show, and which prima facie shows, that the title 
resides in the defendant, the onus of proof shifts to the claimant, 
and, in that event, he must support his claim upon the strength 
of his own title—he must show in himself a legal title which 
would support the action of trespass, or of trover, or of detinue, 
if he were a plaintiff in either action, seeking to recover dama- 
ges for the taking or conversion of the property, or to recover 
the property itself.— Foster v. Smith, 16 Ala. 192; Lehman ». 
Warren, 53 Ala. 535. The fact of title is ordinarily shown by 
evidence, that, at the time of the levy, the property was in the 
possession of the defendant—possession unexplained being 
i facie evidence of the ownership of personal property. 
f the possession at the time of the levy is in a stranger, or In 


the claimant, the title of the defendant may be proved, as he 
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would be compelled to prove it,if he were the actor, subject to 
the burden of proof. 

The general rule in reference to the relevaney and admissi- 
bility of evidence is, that facts and circumstances which, when 
proved, are incapable of affording any reasonable presumption 
or inference as to.a material fact involved in the issue, ought 
not to be received. In other words, evidence ought to corres- 
pond to the issues; and facts and cirgumstances which do not 
tend, directly or indirectly, to prove or disprove them, can not 
be admitted.—AState v. Wisdom, 8 Port. 511; Governor ». 
Campbell, 17 Ala. 566. Subjected to this test, the evidence of 
Herzberg, and of Cowan, to which objection was taken, was not 
admissible. It had no tendency to show that the title to the 
cotton was in the defendant, or that the cotton was liable to the 
attachment. If it had upon these inquiries any bearing what- 
ever, its tendency was to show that the defendant in attach- 
ment had parted with all interest in the cotton, upon the 
promise of Caleb Hope, that he would pay the debt owing to 
the plaintiffs. If such a promise was made, under cireum- 
stances that it would enure to the benefit of the plaintiffs, the 
remedy for its enforcement was a direct suit against the prom- 
isor, and not by a suit against the defendant and a levy upon 
property, with which he had parted upon the faith of the 
promise. There was error in the admission of the evidence— 
it was foreign to the issue, and caleulated to divert and distract 
the attention of the jury from the real point of inquiry and the 
facts bearing upon it. 

If a tenant, before the expiration of the term, abandons the 
yremises he has leased or rented, the landlord is not bound to 
let them remain vacant, but may re-enter and occupy himself, 
or may lease to another.—Schuilser v. Ames, 16 Ala. 73; Wheat 
v. Watson, 57 Ala.581. And during the term, the tenant may 
surrender to the landlord, thereby terminating the lease and all 
its incidents. Any acts which are equivalent to an agreement 
on the part of the tenant to abandon, and on the part of the 
landlord to receive possession of the leased premises, is, in legal 
contemplation, a surrender.— Zalbot v. Whipple, 14 Allen, 177. 
The facts of this case, independent of the express agreement 
between the landlord, Caleb Hope, and the tenant, William 
Hope, the defendant in attachment, are clear and unequivocal, 
leaving no room for doubt, that the lease or contract of renting 
was abandoned, and that such was their intention. The tenant 
leaves the premises, while the crops are being cultivated, and 
when further labor and expense ‘must be employed, not-only in 
cultivating, but in gathering them; with no purpose to return 
and to bestow such labor and expense, but with the purpose 
that the landlord should receive possession, cultivate and gather 
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the crops, and, if possible, reimburse himself for the advances 
he had made, and for the rent. The landlord re-entered, culti- 
vated and gathered the crops, and thereby treated the tenancy 
as having terminated. But independent of these facts, which . 
show a surrender of the lease, the express agreement of the 
arties operated a surrender, terminated the right of the tenant 
urther to occupy, and conferred upon the landlord the right 
to receive ion. It was not to the mere use and occupaney 
of the lands the landlord succeeded upon entering. The grow- 
ing crops passed to him as incident to his restoration to the 
possession and to the termination of the tenancy. There was 
no right or interest in them remaining to the tenant.—- Wheat 
v. Watson, supra. It results that the circuit court erred in 
giving to the jury the second instruction requested by the 
laintiffs, and in the refusal of the second instruction requested 
y the claimant. 

We have already said that a claimant in this proceeding must 
recover upon the strength of his own title, and the title upon 
which he relies must be such as would enable him to maintain 
trespass, trover, or detinue, to which this proceeding is in many 
respects analogous. Laying out of view any rights which may 
have accrued to the claimant as landlord, possession of the cot- 
ton for specific purposes had been entrusted to him by its owner. 
When the owner of goods transfers to another the possession of 
them for a particular purpose or use, a bailment in its most 
usual and olieary form is created. The general property re- 
sides in the bailor, the immediate possession, and a temporary or 
qualified right reside in the bailee. For an injury to the prop- 
erty while in his possession, or for any invasion of the possession, 
- the bailee may sue the wrongdoer in his own name—he may 
maintain trespass, case, trover or detinue, as the one or the other 
may be the appropriate form of action for the particular injury. 
Hare v. Fuller, 7 Ala. 717; Cow v. Easely, 11 Ala. 362 ; Me- 
Gill v. Monette, 37 Ala. 49; Lehman v. Warren, 53 Ala. 535. 
The right to sue is derived not only from the fact of possession, 
which is prima facie evidence of title, and must prevail against 
a wrongdoer who can not connect himself with a higher and 
better title, but it must be conceded because of his liability to 
account to his principal for the goods. Such liability, it is” 
plain, rested upon the claimant, and he had the clear legal right 
to interpose in his own name a claim to the cotton. The claim 
must prevail over the levy of the attachment, unless it is shown 
that, at the time of the levy, the defendant had the title to the 
cotton. . 


We do not notice the instructions given or refused in refer- 
ence to a sale to the claimant. The facts do not show a sale, 
and these instructions are abstract, and, to say the least, have a 
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tendency to confuse and mislead the jury. A bailment is how- 
ever shown—a bailment that the cotton should be shipped, and 
the proceeds of sale accounted for to the bailor. he bailee 
had, of necessity, a qualified title, connected with the possession, 
for the purpose of carrying the bailment into effect ; and this 
entitles him to maintain the claim he has interposed, unless a 
superior outstanding title is shown in the defendant in attach- 
ment. There are several rulings of the circuit court not con- 
sistent with this view. 
Reversed and remanded. 


The State v. The Board of Revenue 
and Road Commissioners of Mobile 
County. 


Petition to have vacated and set aside Assessment of Income of 
Railroad Company for Taves. 


1. Taxation of income of railroad companies; no law providing for. 
Since the approval of the revenue act of December 31st, 1868 (Pamph. 
Acts, p. 297), there has been no law in this State, authorizing the assess- 
ment and collection of taxes on the income of railroad companies. 

2. Same; can not be imposed without a levy by the legislature.—While 
the present Constitution requires, as did the Constitution of 1868, that 
the income of corporations shall be taxed at the same rate that is im- 
posed on the income of natural persons, and the legislature, when the 
ower is asserted, can not tax the one at a higher, and the other ata 
Soar rate, yet, the first step in taxation being the levy by the legislature, 
until that is done, there can be no assessment or collection of taxes on 
either. 

3. Failure by legislature to levy taxes; effect of --When the legislature, 
through a failure to levy, leaves a species of property free from taxation, 
by providing no machinery which can be adapted to the assessment, the 
courts are powerless to remedy the evil. 


Avrra from Mobile Circuit Court. 

Tried before Hon. Wa. E. Crarke. 

This was a proceeding instituted before the Board of Rev- 
enue and Road Commissioners of Mobile county by the Louis- 
ville & Nashville Railroad Compamy, seeking to have vacated 
and set aside, as illegal and unauthorized by Taw, certain assess- 
ments made by the tax collector of said county against the 
Mobile, New Orleans & Texas Railroad Company and its sue- 
cessors, for taxes on the income of said railroad from 1874 to 
1881, both inclusive, it being claimed that.stch income was 
subject to taxation, and had escaped therefrom during those years. 

9) ‘ 
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The petitioner is shown to have been, at the time the aasess- 
ments were made, the lessees of said railroad, operating and 
controlling it. The Board of Revenue and Road Commission- 
ers vacated and set aside the assessments; and the cause was 
earried to the circuit court by certiorari, where the judgment 


of said board was attirmed. 
The judgment of the circuit court is here assigned as error, 


H. C. Tompxriys, Attorney-General, Tovtuty, Taytor & 
Prince, Sxrra & McDonarp, and G. M. Marks, for appel- 


lant. 


P. & T. A. Hamirton, Gaytorp B. Crark, E. L. Russert, 
and B. B. Boong, contra. 


STONE, J.—The revenue law approved February 22, 1866— 
Pamph. Acts, 1865-6, page 8—levied a tax of one-half of one 
per cent. on the gross receipts of all railroads, derived from the 
transportation of freight and passengers, within the limits of 
the State of Alabama. The same statute, § 5, page 11, levied 
a tax of one per cent. “upon the annual gains, profits, or in- 
come of every person residing within the State,” enumerating 
the many sources from which gains, profits and income can be 
derived, and specifying certain discounts to which the tax-payer 
is entitled. In the act approved February 19, 1867—Pamph. 
Acts, page 264, § 2, subd. 15, and § 3—are found substantially 
the same provisions in regard to taxation of gains and incomes 
of persons, and the gross receipts of railroads, as those found in 
the act of 1866. Under these two statutes, there can be no 
question that the receipts—incomes—of railroads were taxed, 
and at a different rate from that which was prescribed for tax- 
ing gains, protits and incomes of persons. 

The revenue act approved December 31, 1868—Pamph. Acts, 
297---originated an entirely new system, and, alike in the levy 
and assessment of railroad taxes, prescribed methods and a sys- 
tem, fundamentally different from those which were made ap- 
plicable to other classes of tax-payers. We commented on the 
differences between these systems in Perry County v. Railroad 
Company, 58 Ala. 546, 558 et seg.; State Auditor v. Jackson 
County, 65 Ala. 142. Railroad property is of a peculiar na- 
ture. Its line may extend through the length or breadth of the 
State; and frequently extends through several States, operated 
under one ownership and control, and in one name, throughout 
its whole length. It may and does own local property, such as 
depots, machine-shops, ete., in the different counties along its 
line; but its chief property-——franchise, road-bed and surper- 
structure—is one continuous thing from terminus to terminus. 
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So, the rolling stock is confined to no particular section of the 
road, but moves, and necessarily moves ovér the whole line. 
No section of the road can claim that the rolling stock, or any 
part of it, belongs to it, or has its domicil within its limits. It 
is the rolling stock of the whole line, and pertains as much to 
one section as to another. 

Aware of these peculiarities of this species of property, the 
legislature, in the act of 1868, declared a new and distinct sys- 
tem for the assessment and taxation of that part of railroad 
property, which was continuous and common to the whole line. 
This embraced the road-bed, superstructure and rolling stock. 
These properties were under the care, surveillance and protec- 
tion of the various jurisdictions, State and county, through 
which the line extended, and it was natural that they should 
contribute to the revenue of the several jurisdictions which thus 
guarded and protected them. So thought the legislature, and 
so they enacted. County assessors, it was supposed, could not, 
with propriety and just uniformity, ascertain the whole value 
of the rvad-bed, superstrnueture and rolling stock belonging to 
the whole line, and thus apportion such values between the sev- 
eral counties. Such mode of assessment would have led to 
disputes, contentions, controversies and litigation. Moreover, 
such plan would have imposed on the railroad officials the duty 
and task of rendering in fragmentary parts of their property in 
every county traversed by their road, and it is more than a prob- 
ability that no uniform, or harmonious valuation would have 
been arrived at in the different counties. This would have led 
to litigation, possibly, inevery county touched by the line of the 
road. The legislature chose a wiser and simpler course. They 
relieved the county assessors of this difficult and harassing ser- 
vice, and imposed it on high officials of the Executive Depart- 
ment of the Government. They required that the whole value 
of the road-bed and superstructure within the State of Alabama 
should be ascertained, and that the same should be apportioned 
among the several counties traversed by the road, in the pro- 
portion which the number of miles of the road’s length in each 
particular county bore to the whole length. of the line in the 
State. The same was prescribed as to the rolling stock, when 
both termini of the road were in Alabama. But when the line 
of the road extended beyond the State, the rule for ascertaining 
the proportionate value of the property for taxation in the sev- 
eral counties was varied in form, but preserved in principle. 
The rolling stock pertained to the whole road—that without the 
State of Alabama, as well as that within. In such case, Ala- 
bama would not have the right to tax the whole rolling stock, 
but could only tax in that proportion, which the part of the 
railroad which was in Alabama bore to the whole line of the 
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road, from terminus to terminus; and such portion of the value 
as would fall to Alabama was then required’ to be apportioned 
to the several counties, according to the rule stated above. 
Now, this rule and duty of apportionment among the counties 
was adopted, that the counties might have a basis for levying 
the county tax. It was not essential to the assessment of the 
State’s revenue, for that was done by the State Auditor. 
As we have said, the revenue law of 1868 separated the tax 
assessment of railroad property into two classes. That which 
rtained to the whole line was required to be assessed by the 
tate Auditor, assisted, as a board of equalization, by other State 
executive officers. This included the right of way, road-bed, 
side track and main track throughout the State, and the loco- 
motive engines and all cars of every description. When the 
value of these subjects of taxation was fixed and agreed upon, 
it ‘was declared that the value thereof should be apportioned by 
the Auditor pro rata to each mile of main track, and it was 
made the duty of the Auditor to notify the assessors of each 
county through which the road ran, of the number of miles of 
track and the value thereof, and the proportionate value of per- 
sonal property (rolling stock), taxable in their respective coun- 
ties. This entire service was imposed on the Auditor, and with 
it the county assessor had nothing to do. At this stage the 
functions of the county assessor came into exercise. To this 
partial assessment furnished by the Auditor, the assessors were 
required to add the value of all other real property, except the 
land donated by Congress, and therein exempted, together with 
all fixtures, machinery, tools and other property within their 
respective counties. The list thus made out constituted the 
assessment of the several counties, as provided by that statute. 
§ 14, pp. 307-8. The tax on the gross income of railroads, for 
which the statutes of 1866 and 1867 had provided, was omitted 
from the revenue act of 1868. But the section or clause which 
taxed the annual gains, profits and incomes of every person re- 
siding within this State was retained.—§ 13. n all questions 
material to the subject we are discussing, our statute law has 
undergone no material change since 1868. The same divided 
duty of assessment between the Auditor and the county assessor, 
and the same line of separation between their jurisdictions have 
been all the while maintained.— Act of 1875, § 21—Pamph. 
Acts, 14-15; Act of 1876, chap. 4, § 5—Pamph. Acts, 52; 
Code of 1876, § 380. During all that time, a tax has been 
levied on the gains and income of every person in the State, 
but in the act of 1875, it was limited to salaries and fees of 
public officers, and salaries of all other persons over five hun- 
dred dollars. There has been no re-enactment of the clause tax- 


ing the income of railroads, nor has there been any express levy 
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of such tax on railroads, nor any express provision for assessing 
such tax. 

It is contended for appellant that the general provision for 
taxing gains, profits and incomes, commencing with the revenue 
law of 1868, and continuing to the present time, embraces rail- 
roads, and that the present assessments should be, therefore, 
upheld. We can not agree to this, for many reasons. The 
statutes of 1866 and 1867, while they contained clauses sub- 
stantially the same as the later enactments in reference to the 
taxation of gains, profits and. incomes of persons, each made 
special provision for the taxation of the income of railroads ; thus 
Sing that in their nomenclature, the word person, whose 
gains and income it taxed, did not include railroads. This is a 
legislative interpretation of the language they employed. But 
a stronger argument is found in the divided functions of assess- 
ment, first introduced by the revenue law of 1868. As we have 
said, all the property of the road which pertained to the whole 
line, and which was specified as subject to taxation, it grouped 
in one class, and declared that it should be assessed by the 
Auditor, assisted by other executive officers of the State. | This 
included the right of way, main and side track, and rolling 
stock. Notaword said about income and profits, which equally 
pertain to the whole line of the road, and which, if intended to 
be taxed, it would seem should be assessed as the rolling stock is 
assessed. The statute then specified what property of the rail- 
road should be assessed by the county tax assessor. It was, * all 
other real property, except the land donated by Congress, and ex- 
empted, together with all fixtures, machinery, tools and other 
property within their respective counties.” It is manifest that 
income is not einbraced in either species of property expressly 
mentioned, and it can not be brought under the general clause, 
“other property within their respective counties.” When the 
road extends into or through more counties than one, it can not, 
with any propriety, be affirmed that its income has a habitation in 
any one county. Another serious embarassment that would 
be encountered in assessing income in the several counties 
through which the railroad might run, is sufficiently pointed 
out in what we have said above. How could a just and har- 
monious assessment be made by several county assessors, each 
acting independently of the others? And can it be supposed 
the legislature intended that the railroad officials should parcel 
out their income, and render in the fractions to the several 
county assessors along the line? And why require this as to in- 
comes, when the legislature had relieved them of this difficult 
task, as to the kindred subjects, the right of way, road-bed and 
rolling stock ? 
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If it be contended that the assessment for the whole line may 
be made in the county in which the road has its principal of- 
fice, the answer is, first, that there is no statute authorizing it ; 
second, itis not in harmony with the legislative policy, as shown. 
in the taxation of other railroad properties, which pertain to the 
whole line; and, thzrd, that it would discriminate unjustly and op- 
pressively against the other counties along the line, in the matter 
of levying and realizing taxes for county purposes. Why should 
one county enjoy this entire revenue, when the duty of protect- 
ing the property rests alike on every county and jurisdiction 
through which the railroad passes? Since December 31, 1868, 
there has been no law in this State, authorizing the assessment 
and collection of taxes on the income of railroads. 

By the Constitution of 1868, Art. 13, Section 4, and the 
Constitution of 1875, Art. 11, Section 6, it is ordained that the 
oy of private corporations and of individuals shall forever 

e taxed at the same rate. Under this clause of the Constitu- 
tions it is contended that, inasmuch as the incomes of individ- 
uals—natural persons—are taxed, it is a constitutional duty to 
tax, at the same rate, the incomes of corporations. Such is un- 
doubtedly the case, and the legislature, when they assert the 
power, can not tax one class at a higher rate, and the other at 
a lower rate—Mayor v. Stonewall Ins. Co., 53 Ala. 570. But 
the first step in taxation is the levy by the legislature. Till that 
is done, there can be no assessment or coilection. And when 
the legislature, through a failure to levy, leave a species of prop- 
erty free of taxation, by providing no machinery which can be 
adapted to the assessment, the courts of the country are power- 
less to remedy the evil.— Pollard v. Zuber, 65 Ala. 628 ; State 
Auditor v. Jackson County, Ib. 142; Maguire v. Road Com- 
missioners, 71 Ala. 401. 

The judgment of the circuit court is affirmed. 


Bradley et. al. v. Harden, Adm’r. 
Action against Sureties on Official Bond of Judge of Probate. 


1. Pleading and practice; when demand for money sued for dispensed 
with.—In an action by the administrator of a deceased minor against the 
sureties on the official bond of a judge of probate, for money paid to him 
under the provisions of section 2809 of the Code of 1876, and not ac- 
counted for,. averment and proof of a conversion of the money to his 
own use by the judge of probate dispense with a necessity for a demand 
for the money before the commencement of the suit. 
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2. Interest on money converted; from what date it begins to run.—Nor 
is a demand necessary, in such case, to fix upon the sureties a liability 
for interest on the money; but they are liable for the money converted, 
with the interest thereon. 

3. Statutes of another State must be proved.—This court can not take 
judicial notice of the statutes of another State; but such statutes must 
be proved. 

4. Common law presumed to prevail in Georgia.—In the absence of 
proof to the contrary, this court will presume that the common law pre- 
vails in the State of Georgia. 

5. Removal of foreign administrator to this State; effect of on adminis- 
tration.—At common law, the non-residence of an executor or adminis- 
trator neither wrought legal incapacity, nor furnished ground for removal ; 
and hence, it can not be assumed, in the absence of proof of the statutes 
of Georgia, that the removal by an administrator appointed in that State 
to Alabama ipso facto vacated his administration. 


AppEat from Henry Cireuit Court. 

Tried before Hon. H. D. Crayton. 

The nature of this action is sufficiently indicated in the 
opinion. The defendants filed the following, among other 
ae: 1. That “the plaintiff, if he ever was the administrator 
of Henrietta Jones, deceased, in the State of Georgia, had 
ceased to be such administrator before the commencement of 
this suit, he having removed from said State to Alabama, and 
being a resident of the State of Alabama at the time of the 
commencement of this action.” 2. That “no demand was 
made by the plaintiff, nor by any other person entitled to 
receive the money specified in the complaint, of the said John 
B. Appling in his life-time, nor of any administrator of his 
estate, nor of his heirs, since his death, for said money; and 
that, as sureties on the official bond of said Appling, these de- 
fendants are not liable for said money, or for any part thereof.” 
3. That “if there is any liability whatever upon them as 
sureties on the official bond of said Appling, they are not liable 
for any interest on the said sum alleged to have been paid over 
to said Appling for plaintiff's intestate, no demand having 
been made upon said yo ee for said money in his life-time 
by any person entitled thereto.” The plaintiff demurred to 
the first and second pleas, and his demurrers were sustained. 
The record fails to show whether issue was joined on the third 

lea, or what course the plaintiff pursued in reference thereto. 

y agreement of parties, the cause was tried by the court 
-without the intervention of a jury; and the court rendered 
judgment for the plaintiff for the sum of $100.28, and costs of 
suit. 

On the trial in the court below, the plaintiff, after reading 
in evidence the bond sued on, offered evidence tending to show 
that on 2d January, 1877, a final settlement was had, in the 
probate court of Henry county, of the estate.of one Summer, 
deceased, by his administrator, and that on that settlement a 
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decree was rendered in favor of the plaintiff's intestate, in the 
name of his guardian ad litem, he then being a minor, and a 
distributee of said estate, for $87.53, which sum was, on the 
same day, paid over to J. B. Appling, who was then judge of 
probate of said county, for said minor, and his receipt taken 
therefor; that said Appling having afterwards died while in 
office. H. E. Owens was appointed his successor, and from 
the latter the plaintiff demanded the money sued for, but failed 
to obtain it; that said Owens had made diligent search in his 
office, and he had failed to find any wong 6 or any receipt or 
other paper, showing that said Appling had ever made any 
disposition of the money sued for, although receipts : for other 
moneys paid out by said Appling were found ; that the plaintiff 
had never demanded the money from said Appling, or from 
any other person than said Owens ; and that he had-fully com- 
plied “ with the requisitions of the statute as to filing a duly 
authenticated copy of his letters of administration, and as to 
the execution and filing by him of the bond required from 
foreign administrators in such suits.” It was also shown that 
the plaintiff was, at the time of the trial, and had been since 
the 3d September, 1880, a resident of this State; and that 
plaintiff's attorney demanded, prior to the commencement of 
suit, from one of the defendants the money sued for, principal 
and interest. 

This being the substance of the evidence, “the defendants 
asked the court to rule,” in substance, that “if no demand was 
made of Jolin B. Appling in his life-time by any person, 
authorized to receive the money decreed to Henrietta Jones, 
for said money, then the plaintiff can not recover in this 
action.” This ruling the court refused to make, and the de- 
fendants excepted. ‘The court then ruled, that the plaintiff 
was entitled to recover in this action the principal sum of 
$87.53, with interest thereon from the commencement of the 
suit, and gave judgment accordingly ;” and to this ruling the 
defendants excepted. 

The rulings above noted are here assigned as error. 


Jno. M. McKueroy and J. A. Corsrrr, for appellants. 


Wim OC. Oates, contra. 


SOMERVILLE, J.—The appellants are sued as sureties on 
the official bond of one Appling, who was judge of probate of 
the county of Henry. The action is based on the alleged con- . 
version by him, during his life-time, of the sum of eighty- 
oe dollars and fifty-three cents, paid to him on a decree 
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rendered.in favor of Henrietta Jones, a minor, of whose estate 
the plaintiff is administrator. 

It is provided by statute, that the judges of probate of the 
several counties in this State be constituted the custodians of’ 
funds belonging to minors, in certain specified cases, where the 
amount belonging to each minor does not exceed one hundred . 
dollars. —Code, 1876, § 2809. There seenis to have been no 
controversy in the court below as to the fund here sued for 
being brought within the purview of the statute. ‘ 

It is insisted, however, that the sureties can not be made 
liable in this action, unless there was a demand for the money 
made upon the principal. Such might be the rule in the ab- 
sence of the averment of a conversion of the money, by ap- 

ropriation to the principal’s use, or otherwise. This fact, 
seven, if true, would clearly fix the liability of the sureties, 
as it would constitute a breach of the principal’s duties im- 
posed by the bond. In such cases, there is no necessity for a 
demand. The purpose of a demand and refusal, in ordinary 
eases of bailment. is but to furnish evidence of a prior conver- 
sion, and is, of course, unnecessary when the conversion is 
otherwise proved.—2 Greenl. on Ev. § 644. 

We can not assume that the removal of the plaintiff from 
Georgia to Alabama ipso facto vacated his administration in 
the former State, in which jurisdiction he seems to have 
acquired his letters of authority. The statute laws of other 
States are matters of evidence, and must be proved as other 
facts.. We can not judicially take notice of them.—Drvake v. 
Glover, 30 Ala. 382. Presuming, therefore, as we must in the 
absence of all proof, that the rule of the common law prevails 
in the State of- Georgia, the removal of the plaintiff to Ala- 
bama did not even operate to disqualify him for the oftice of 
administrator, much less to absolutely vacate the oftice. The 
well settled rule of the common law was, that even an alien 
could be an executor, or administrator, and non-residence 
neither worked legal incapacity, nor furnished ground for 
removal.—1 Williams on Ex’rs, 187, 368. 

There is no force in the suggestion, that a demand on the 
principal during his life-time was necessary in order to create 
a liability on the sureties for interest on the fund in dispute. 
Interest is usually considered as the legitimate fruit of princi- 
pal, and is often allowed in the nature of damages. for deten- 
tion. Where money is wrongfully. converted by appropriation 
to one’s use, the amount converted, with interest, is the lowest 
authorized measure of damages.— Fwart v. Kerr, 2 MeMullen, 
141; 2 Greenl. on Ev. $$ 276, 649. The liability of the 
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sureties, in such cases, is very clearly commensurate with that 
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of the principal in the bond, for the faithful discharge of 
whose duties they have solemnly bound themselves. 
_ In our opinion, none of the assignments of error appearing 
upon the record are well taken. 

Affirmed. 


Hill v. Mayor and Aldermen of Bir- 
mingham. 


Prosecution for Violation of Municipal Ordinance. 


1. Exemption from street duty imposed by municipal ordinance ; when 
not shown.—A citizen of the city of Birmingham, having been arrested 
under an ordinance of said city, for a failure to perform certain work on 
the streets, claimed. that he was an employee of the A. G. 8. Railroad 
Company, and, as such, was exempt from work on the streets, under an 
act of the legislature, incorporating the N. E.& 8. W. Ala. Railroad Com- 
pany (of which the A. G. 8. Railroad Company was claimed to be the 


successor), exempting the employees of said company from jury, mili- 
tary and road duty; but the proof only showed that he was in the em- 
awe of the company at the time of his arrest. Held, that ‘‘if there 


any force in the defendant’s claim of exemption,”’ to entitle him toits 
benefits, it was necessary that he should have been in the company’s 


employment at the time he was required to perform the work on the 
streets; and that proof merely that he was in the company’s employ- 
ment when arrested, was insufficient. 


Apprat from Jefferson Circuit Court. 

Tried before Hon. Lr Roy F. Box. , 

This was a proceeding, commenced before the mayor of the 
city of Birmingham, against the appellant for a violation of an 
ordinance of said city, requiring its citizens of a given age to 
perform certain work on the streets, and imposing a penalty for 
a failure to do so. Having been convicted before the mayor, 
he appealed to the circuit court, where the cause was tried de 
novo. At the time of his arrest, it was shown that the appel- 
lant was a clerk, in the employment of the Alabama Great 
Southern Railroad Company ; and his defense was, that he was 
not liable to street duty under the ordinance, by virture of the 
25th section of the act of the General Assembly incorporating 
the N. E. and 8. W. Ala. Railroad Company, exempting the 
president, directors, clerks, agents and other officers of said com- 
pany from jury, military and road duty; and the consolidation 
of that company with the Wills Valley Railroad Company, in 
pursuance of acts of the General Assembly, under the name of 
the Alabama & Chattanooga Railroad Company, of which the 
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Alabama Great Southern Railroad Company afterwards be- 
came the suecessor. The opinion does not render necessary a 
fuller statement of the case made by the record. Judgment was 
rendered against the appellant in favor of the city; and that 
judgment is here assigned as error. 


Exvuis Pueran and R. A. McAnory, for appellant. 
R. W. Pearson, contra. 


BRICKELL, C. J.—The case. it may be, involves questions 
of some interest, if it had been shown as a fact, that when the 
appellant was required to perform the duty devolving upon 
every male inhabitant of the city, of his age, of working the 
streets, he was in the employment, as clerk, of the Alabama 
Great Southern Railroad Company. But there seems to us, af- 
ter a careful examination of the bill of exceptions, reciting that 
the case was heard upon an agreed state of facts, a careful 
avoidance of an aftirmance of tliat fact. The statement is re- 
peated, that he was in the employment of the company, as 
clerk, when he was arrested and fined. There is no statement 
that he was in that, or any other employment or service of the 
company, when he was required to perform the common ef 
resting upon all inhabitants of the city, of the class to which 
he belongs. If there be any force in his claim of exemptions, 
it is of its very essence, in the words of the statute from which 
he would derive it, that when he was required to perform the 
duty of working the streets, he was in the employment of the 
railroad company. Subsequently entering into that employ- 
ment, before he was arrested for the default he had committed, 
can not operate as a remission and pardon of the offense com- 
mitted, and for which he was liable to answer. 


Affirmed. 


Derrick v. Monette. 


Bill in Equity for Specific Performance of Contract for Sale 
of Lands. 


1. Specific performance of contract ; what essential to relief.—A con- 
tract, to be specifically enforced in equity, must be affirmatively shown 
to be fair, just and equitable in all its parts, and its terms must be en- 
tirely settled and agreed on, leaving nothing for after negotiation and 
agreement. 
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2. Same; contract must be distinctly alleged and proved.—To entitle a 
complainant to a specific performance of a contract, the contract must 
be distinctly alleged, and must be established by clear and definite tes- 
timony. If the proof fails to establish the contract as alleged, or if any 
of its terms are left in doubt or uncertainty, relief can not be decreed. 

3. Same; when proof fails to show contract.—D., desiring to purchase 
a tract of land in this State owned by M., a non-resdent, wrote to him, 
offering to purchase the land at $1750, to be paid partly January 1st, 1881, 
and the residue, January Ist, 1882, and requesting M. to fix the amount 
of the first payment at as small a figure as he could. To this M. replied, 

»yroposing to sell the land at the price offered, stating that he must have 
1200 of the purchase-money on Ist January, 1881, and balance in twelve 
months, and adding: ‘‘ Let me hear from you early, if you accept my 
proposition.”” To this letter D. replied on the same day it was received, 
enclosing for execution by M. a blank deed of bargain and sale, express- 
ing a consideration of $1750, $1200 thereof to be paid on Ist January, 
1881, and the residue on Ist January, 1882, and naming his wife as the 
grantee; and using this language in his reply: ‘‘ Your acceptance of my 
offer at hand. Ienclose a deed; please sign it. You can mail the deed 
to S. with directions to hand it to me, when I secure the payment of the 
money as stated in the deed, by notes with good security, and specifying 
a lien retained on the land for the deferred payment. I consider the 
trade closed, and hope you will write soon. You get rent this year, and 
pay taxes for this year.”’ About seventeen days after the date of D.’s 
ast letter, M., without executing or returning the blank deed, replied: 
**T will have to back out of the trade for my place. I have been offered 
more than you offered me by J., and, as I am owing him some, have 
concluded to trade with him;’’ and shortly thereafter M. died. Held, 
on a bill filed by D. against the heirs and personal representative of M. 
for a specific performance of the contract, that the contract for the sale of 
the ae was never completed, and that the complainant was not entitled 
to relief. 


Apreat from Hale Chancery Court. 

Heard before Hon. Tuomas Cosss. 

The bill in this cause was tiled on 29th September, 1880, by 
Clarence Derrick against Robert B. Monette and Samuel J. 
Monette, seeking the speciffe performance of an alleged con- 
tract for the sale of a certain tract of land in Hale county in 
this State, between Robert B. Monette, as vendor, and the com- 
plainant, as purchaser; Samuel J. Monette being made a party 
defendant on averment, that he claimed the land by subse- 
quent purchase from Robert B. Monette. On 7th October, 
1880, Robert B. Monette died, and the suit was, by amendment, 
revived against his heirs and Samuel J. Monette as his admin- 
istrator. As shown by the averments of the bill, and by the 
proof, the alleged contract was made, if made at all, by cor- 
respondence ; the correspondence beginning on or about the . 
11th day of August, 1880, by a letter from the complainant, 
who resided at Greensboro, in this State, addressed to Robert 
B Monette, who then resided at or near Satartia, Mississippi, by 
the name of R. H. Johnson, which he had, for purposes not 
necessary to be here stated, assumed, proposing to pufchase the 


land in controversy, and offering $1750 therefor, payable partly 
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on Ist January, 1881, and the residue on 1st January, 1882, not 
naming the amount of either installment, but requesting that 
Monette should fix the first payment at as small a figure‘as he 
could. This letter was not produced, but its contents were 
shown by other testimony. To this Monette, using the assamed 
name of Johnson, replied as follows, omitting the caption, ad- 
dress, and signature: “ Yours of Aug. 11th is at hand, and I 
will reply at once. I will accept your offer of $1750 for my 
‘place, by your paying me $1200 on Ist January, 1881, and bal- 
ance in twelve months. I wish to purchase a place out here, 
and it will take $1200 on first payment, is why I am anxious for 
that amount cash. Let me hear from you early, if you accept 
my proposition.” This letter purports to have been written 
on 26th Angust, 1880; but the testimony shows that it was 
mailed on 21st, and was received by the complainant on 24th - 
of that month. To this letter complainant replied on the same 
day, addressing Monette by his assumed name, and enclosing a 
blank deed for his execution. The material portions of this 
letter are copied in the opinion, and need not be here re- 
peated. The blank deed enclosed is as follows: ‘“ This deed 
made this — day of ———, 1880, by and between Mrs. Fannie 
Derrick, of Hale Co. Ala., and ——, witnesseth: That for and 
in consideration of seventeen hundred and fifty dollars—twelve 
hundred dollars, part thereof, to be paid on the Ist day of Jan- 
uary, 1881, and five hundred and fifty dollars, the residue 
thereof, to be paid on the Ist day of January, 1582, to the 
grantor, the said doth hereby grant, bargain, sell and con- 
vey unto said Fannie Derrick four hundred acres of land, with 
the appurtenances thereto belonging, situated in Hale county, 
Alabama, and described as follows, to-wit: The east half, and 
the east half of the south-west quarter of section 22, township 
21, range 3, east. Witness the following signature and seal, 
the day and date first above written.” Then follows a blank 
certificate of acknowledgment. Nothing further passed be- 
tween the parties until 10th September, 1880, when Monette 
still using his assumed name, wrote, refusing to proceed further 
with the sale. This letter is copied in full in the opinion. The 
deed was neither executed nor returned. On 15th September, 
1880, the complainant replied to this letter, insisting that the 
contract for the sale of the land had been made and completed, 
and that the deed should be executed, and declaring his readiness 
to comply with his part of the contract. This ended the cor- 
respondence. 

The defense set up in answer, was in substance (1) that the’ 
negotiations between the parties for the sale of the land were 
incomplete, and never resulted in any contract; (2) that Robert 
B. Monette, at the time of the correspondence, was mentally 
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ineapable of making a valid contract ; and (3) that the contract 
was not fair and equitable, in that the lands were worth more 
than $1750, the amount offered by the complainant. The 
opinion does not render it necessary to set out the testimony 
bearing on the last two propositions. 

On the hearing, had on pleadings and proof, the chancellor, 
being of the opinion that the complainant was not entitled to 
relief, caused a decree to be entered, dismissing the bill; and 
that decree is here assigned as error. 


James E. Wess, for appellant. 
Tuos. R. Rovurinac, contra. 


STONE, J.—One of the controlling conditions on which a 
contract will be specifically enforced, is that it must be fair, 
just and equitable in all its parts; and the party praying relief ° 
must show this affirmatively.—J/oon’s Adm’r v. Crowder, 72 
Ala. 79. It is contended for appellee that the decree of the 
chancellor rendered in this cause should be affirmed, because 
the proof fails to come up tothis standard. We have carefully 
examined the pleadings and testimony in this cause, and there 
is no ground shown for annulling the contract, if contract there 
was. Considering all the testimony, we are not prepared tosay 
seventeen hundred and fifty dollars was not a reasonable price, 
and we think.there is an utter failure to prove that Robert B. 
Monette, the alleged vendor, was mentally incapable of making 
a valid contract. 

To entitle a complainant to a specific performance, the con- 
tract must be distinctly alleged, and established by clear and 
definite testimony. If the proof fails to establish the contract 
as alleged, orif any of its terms are left in doubt or uncertainty, 
a specitic performance must not be decreed.—1 Brick. Dig. 
692, $$ 768, 769. Sv, if the terms of the contract are not en- 
tirely settled and agreed upon, and anything is left for after 
negotiation and agreement, the chancery court will not in- 
terfere. To perfect an imperfect agreement, would be to make, 
not to enforce a contract. The rule that the contract must be 
so far completed as to leave nothing of material import for fur- 
ther negotiation, is one supported alike by reason and authority. 
And unless both contracting parties are bound, neither is. 

The alleged contract in this case. was made, if made at all, 
by correspondence. Derrick, the alleged purchaser, resided in 
Hale county, Alabama, Greensboro his post-oftice ; and Robert 
B. Monette, the alleged vendor, was in Mississippi—Satartia 
his post-office. He wrote in an assumed name—R. H. Johnson. 


The statement of facts will show the correspondence 7n extenso, 
VoL. LxxmI. : 
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with the exception that Derrick’s first letter is not produced. 
That letter contained an offer by Derrick to purchase the lands, 
sought to be recovered in this suit. From the reply to it, and 
from other testimony, we learn that Clarence Derrick, complain- 
ant in this cause, proposed to purchase the lands at the price of 
$1750, to be paid partly, January Ist,-1881, and the residue, 
January Ist, 1882, with a request that Monette, alias Johnson, 
fix the first payment at assmall a figure as he could. Monette’s 
reply to this bears date August 26th, but there is shown to be 
a mistake in this date.. This reply letter was received by Der- 
rick August 24th. In it he proposed to sell his lands at the 
price offered—$i750—but stated he must have $1200 of the 
sum, January Ist, 1881, and balance in twelve months ; adding : 
“Let me hear from you early, if you accept my proposition.” 
To this Derrick replied on the same day--August 24th. With 
his reply he inclosed a blank deed to be executed by Monette, 
alias Johnson. That paper is also shown in the statement of 
facts. The deed is one of bargain and sale, without express 
covenants of warranty, blank as to the name of the grantor and 
date, Fannie Derrick the grantee, and expressing the considera- 
tion of “seventeen hundred and fifty dollars—twelve hundred 
dollars, part thereof, to be paid on the 1st day of January, 1881, 
and tive hundred and fifty dollars, the residue thereof, to b 
paid on the 1st day of January, 1882, to the said —-—-——-—.” 
he letter inclosing this blank deed contains the followin 

language: . “ Your acceptance of my offer at hand. I inclose 
a deed ; please sign it. . . Youcan mail the deed to T—S— 
with directions to hand it tome, when I secure the payment of 
the money as stated in the deed, by notes with good security, 
and specifying a lien retained on the land for the deferred pay- 
ment. . . I consider the trade closed, and hope you will 
write soon. You-get rent this year, and pay taxes for this year.” 
The deed was never executed. September 10th, 1880, Monette 
replied: ‘I will have to back out of the trade for my place. 
I have been offered more than you offered me by Jack, and as 
I am owing him some, have concluded to trade with him.” 
Monette died October 7th, 1880. 

It will be observed that this negotiation commenced in a 
written offer of a specified sum for the lands, to be paid in two 
installments, but leaving open for negotiation the matter of 
dividing the sum into the two installments. The answer agreed 
to accept the price offered, and specified the amounts he would re- 
quire in each of the installments; being a little more than two- 
thirds in the first. At this stage of the correspondence, it is 
manifest, no contract, binding the parties, had been agreed upon. 
Derrick was not bound to accept the land—eould not have been 
coerced to specifically perform the alleged contract, for none 








ee ee ee 





80 SUPREME COURT (Dec. Term, 


{Derrick v. Monette. } 


had been made. Not being bound himself, Monette was not 
bound. Up to this stage the correspondence was by Clarence 
Derrick, and in his name. He it was who proposed to pur. 
chase. The name of Mrs. Fannie Derrick as a purchaser had 
not been mentioned. The question of contract vel non must, 
then, depend on Derrick’s reply to this letter ot Monette, de- 
claring the division of the installments. If he had simply re- 
plied to Monette, accepting his terms without more, we will not 
say this would not have constituted a binding contract. Con- 
tracts of bargain and sale of lands on credit are, in this State, 
usually conducted in one of two forms. Either a bond to make 
title is executed by the vendor, thus retaining the title as 
security for the purchase-money ; or a conveyance is. made, the 


‘vendor contemporaneously receiving back a mortgage of the 


— to secure the payment of the purchase-money. Possi- 
ly, these implications, coming in aid of the very general language 
employed in the negotiation, would, in the case supposed, have ° 
justified the specitic enforcement of the contract. But we need 
not decide this. 

At this stage-of the negotiation, we are met with additional 
se agg The first is, that title shall be made to Fannie 

errick, a married woman, wife of Clarence Derrick, who had 
made the overture of purchase. This was the introduction of 
anew hame as purchaser, not theretofore proposed. If it be 
said, this change could not have injuriously affected Monette, 
the answer is, that that is not the question. Contracts can only 
be specifically enforced as they are made. On a bill alleging 
and proving one contract, the chancery court will not decree 
the execution of another at the request of the complainant, 
merely because it is no more burdensome to the defendant than 
the contract he did make. To test this, let us suppose the bill 
had been filed by Mrs. Derrick, praying that title be decreed 
toher. Every one will concede she could obtain no relief, on the 
allegations and proof found in this record. The reason is, that 
not only had no contract. been made with her, or in her name, 
but there had been no offer to purchase in her name. If nee- 
essary, it may be supposed Monette was unwilling to convey - 
title to a married woman, the purchase-money remaining un- 
paid. But the law does not require that Monctte should give 
any reason. for refusing to execute a contract he had neither 
made, nor offered to make. 

It is urged, however, for appellant, that Derrick accepted 
Monette’s offer absolutely, and merely proposed, not as a condi- 
tion, but for convenience sake, to have the title made to his wife. 
We do not so understand the letter. When that letter was 
written, only three particulars of the contract had been agreed 
upon; the price, the division of the installments, and when 
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they should severally mature. ' How or when the conveyance 
should be made, and how thg purchase-money should be secured, 
had not been mentioned. Suppose Monette, when he received 
the letter and the blank deed, had been unwilling to convey the 
title to a married woman, or had been unwilling to part with 
the title, until the purchase-money was secured by a mortgage 
he could have had recorded, or until the purchase-money was 

aid; and suppose he so informed Derrick. Then suppose 
Derrick declined to take further steps in the purchase. Could 
Monette, on a bill against Derrick, compel him to. specifically 
execute the contract in his own name as purchaser, and secur- 
ing the purchase-money in one of the modes common in our 
land sales? Would not a complete answer to such complaint 
be, that Derrick’s acceptance was given on the condition that 
title should be made to Fannie Derrick, and the purchase-money 
secured in the manner proposed in the letter of August 24th ? 
Negotiations never were finished ; the contract never was com- 
pleted. ‘Letters will not constitute an agreement which will 
be specitically performed, unless the answer is a simple accept- 
ance, without the introduction of a newterm. . . If the 
contract be not actually concluded and certain in all its parts, as 
if the matter still rests to any extent in treaty, or be uncertain 
or undefined in any particular, a court of equity will not inter- 
fere by way of specific performance.”—1 Sto. Eq. Jur. § 736 ¢ ; 
Lyman v. Rohinson, 14 Allen, 242; Canton Co. of Baltimore 
v. Northern Cen. Rwy Co., 21 Md. 383. 

It is no answer to these views, that Monette, in his final note, 
said he must back out from the trade, giving as a reason that 
another had offered him a better price. He had made no con- 
tract in writing, by which he was bound, and hence, he had the 
right to retire from the negotiation for an insufficient reason, 
or for no reason. If this writing proved he thought he had 
made a binding contract, when he had not, that would not help 
the appellant. Neither in that note, nor in any other writing 
brought to our knowledge, did he express assent to the new terms 
found in Derrick’s letter of August 24th. 

The decree of the chancellor is affirmed. 
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Cawthorn et. al. v. Jones. 


Bill in Equity by Sureties of a Deceased Administrator, to 
correct Errors in Settlement of his Administration on his 
Intestate’s Estate in the Probate Court, and to subject Equi- 
table Assets. 


1. Equity jurisdiction to correct errors on settlement of decedent’s estate 
in probate court; when complainant chargeable with neglect.—When a 
party seeks, by bill in equity, to correct errors of law or fact which have 
occurred on a settlement of a decedent’s estate in the probate court, 
under the statute (Code of 1876, § 3837), it must appear, both by aver- 
ment and proof, that the complainant is without fault or neglect on his 
part; and if the complainant had knowledge of facts which should have 
put a person of ordinary prudence on inquiry, or if he had knowledge of 
the errors complained of, and did not then take steps for their correction, 
he is not sufficiently free from negtigence to be brought within the letter 
or spirit of the statute. 

2. Same.—Hence, on a bill filed by three sureties on the administra- 
tion bond of a deceased administrator against the administrator of their 
principal’s estate, to have corrected alleged errors of law or fact, oceur- 
ring on the settlement of his administration, after his death, by his per- 
sonal representative, it appearing that one of the complainants was pres- 
ent in person, and the others were represented by attorneys-in-fact, on 
the settlement, that no fraud was practised upon, or misrepresentations 
made to them, that the items of the account were not complicated, but 
were few and simple, and were examined by them, and it not appearing 
that, by the exercise of proper diligence, the alleged errors could not 
have been discovered edd capsectnd, it is not shown that the complain- 
ants were without fault or neglect, and their bill can not be maintained. 

3. Bill in equity to subject equitable interest of debtor in land; when 
legal remedies must first be echausted.—Such sureties, having paid up their 
pro rata share of the default of their principal, as ascertained and de- 
creed on said settlement, further sought by their bill, without having 
prosecuted their demands to judgment against their principal’s personal 
representative, to subject to the payment thereof an equitable interest 
of their deceased principal in a tract of land which he had purchased 
and partly paid for, and the title to which was taken by his personal 
representative in his own name, on his paying the balance of the pur- 
chase-money,—held, that the complainants, having failed to exhaust 
their legal remedy, and giving no excuse for such failure, are not entitled 
to the aid of a court of equity. 

4. When there is a misjoinder of parties complainant.—lf such bill be 
regarded in any other light than a creditors’ bill, the claims of the several 
sureties being several and distinct, and there being no such legal or 
equitable relation between them as would authorize them to sue jointly, 
there would be a misjoinder of parties complainant. 


AppreaL from Crenshaw Chancery Court. 
Heard before Hon. Jno. A. Foster. 


The purpose of the bill, and the case made by the record 
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are sufficiently indicated in the opinion. On the final hearing, 
had on pleadings and proof, a decree was entered in the court 
below, dismissing complainants’ bill, from which this appeal 
was taken. That decree is here assigned as error. 


J. H. Parks and Jno. Gamste, for appellants. 


Warts & Sons, contra. + 


SOMERVILLE, J.—The bill is filed by the appellants, three 
of the sureties on the official bond of one O. 8. Jones, who, as _ 
sheriff of Crenshaw county, became ex officio administrator of 
the estate of one Bryan. He died without making any settle- 
ment of his administration, and the appellee, who is made sole 
defendant to the bill, took out letters of administration upon 
said Jones’ estate in September, 1876, having been himself 
also one of the sureties on said bond. In etna tm 1879, 
appellee made a final settlement of ©. S. Jones’ administration 
of Bryan’s estate, all of the complainants being represented at 
said settlement, either in person, or by authorized attorney. It 
was disclosed on the settlement that the administrator, as prin- 
cipal, was in default several hundred dollars, and each of the 
sureties paid his pro rata share of this sum, amounting to 
something less than fifty dollars each. 

The present bill was filed in October, 1880. Its purpose is 
to correct certain alleged errors of law or fact in said settle- 
ment, and to reach an equitable interest of the decedent in a. 
house and lot, the legal title to which was conveyed to the 
defendant while he was acting as administrator of the decedent’s 
estate. 

The statute provides that “where any error of law or fact 
has occurred in the settlement of any estate of a decedent, to 
the injury of any party, without any fault or neglect on his 
part, such party may correct such error by bill in chancery, 
within two years after the tinal settlement thereof.”—Code, 
1876, § 3837. It is plainly indispensable to the exercise of 
this jurisdiction, that it must be made to appear, both by the 
allegations of the bill and the proof by which it is supported, 
that the complainants, who invoke the aid of the court, are 
acquitted of all fault or neglect on their part. If they had 
knowledge of facts which should have put a person of ordinary 
prudence on inquiry, and these facts failed to quicken their 
diligence into an ascertainment of their rights, or a knowledge 
of the fraud and errors of which complaint is made, it can not 
be said that they are sufficiently free from negligence to be 
brought within the letter or spirit of the statute.— 7 -aulling v. 
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Creagh’s adm’r, 54 Ala. 646; Otis v. Dargan, 53 Ala. 178; 
Robertson v. Walker, 51 Ala. 484. 

The evidence shows that one of the complainants was present 
at the settlement, and the other twe were represented by 
authorized attorneys-in-fact. No fraud was practiced upon 
them, and no misrepresentations were made. the items of the 
account were open to their observation, and were actually 
examined by them. They were not complicated, but appear 
to have been few and simple. It ix not shown that by the 
exercise of proper diligence the errors complained of could not 
have been then discovered and corrected ; the burden of proof 
in all such cases being upon the party who assails the regulates 
or validity of the settlement.— 77avis v. Frierson, 36 Ala. 720. 
The equity of the bill can not, therefore, in our opinion, be 
maintained as one to review the settlement for fraud, or to 
surcharge and falsify the account as presented and allowed by 
the probate court. 

The bill does not seem to be framed in the aspect of a cred- 
itors’ bill, nor are its averments sufficient to sustain it in this 
character. It is true that the complainants, having each paid 
his pro rata share of their principal’s default, are creditors of 
his estate; and:a simple contract creditor, without a lien, may 
file his bill in chancery “ to subject to the payment of his debt 
any property which has-been fraudulently transferred, or 
attempted to be fraudulently conveyed, by his debtor.” —Code, 
1876, § 3886; Hvans v. Welch, 63 Ala. 250. So it is. well 
‘settled by repeated adjudications of this court, that a creditor 
by’ simple contract may come into a court of equity, for the 
purpose of following and subjecting property conveyed by his 
deceased debtor while living, on averment and proof’ of a de- 
Jiciency of legal assets to satisfy his demand.—//ouston v. 
Blackman, 66 Ala. 559; Jenkins v. Lockard’s adm’r, 1b. 377; 
Halfman v. Kllison, 51 Ala. 543; Pharis v. Leachman, #0 
Ala. 662. But the present case does not fall in either of these 
classes of cases. It is not a case where there is any pretense 
of a fraudulent conveyance or transfer of the debtor’s property. 
The interest sought to be reached is a mere equitable interest 
of the debtor in real estate, which accrued to him from the 
fact of his having paid a portion of the purchase-money, the. 
residue being afterwards advanced by the defendant, who 
wrongfully took the legal title in his own name, while he was 
acting as She administrator of the deceased debtor. There was 
no conveyance or transfer whatever by the debtor, he — 
deceased at the time of the transaction, and no actual frau 
being proved in connection with it. 

It is manifest that if we regard the bill as a creditors’ bill, 


seeking to subject equitable assets to the satisfaction of the 
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complainants’ demand, which is a purely legal demand, it is 
without equity, unless it be made to appear, both by allegations 
and proof, that judgments had been obtained against the 
defendant as the personal representative of O. 8. Jones, de- 
ceased, accompanied with executions de bonis intestatis and 

returns in oak ease of “no property found.” The complain- 
ants, having failed to exhaust their legal remedy, and giving no 
excuse for such failure, do not show themselves to be entitled 
to the aid of a court of equity. The case is strengthened by 
the fact that the personal representative of the decedent is also 
the party in whose name the legal title of the land reposes, in 
which it is alleged that the deceased debtor had an equitable 
interest, here sought to be reached.— Roper v. McCook, 7 Ala. 
319: Sinith v. Moore. 35 Ala. 76; 1 Brick. Dig. 655, § 219 ; 
Scott v. Ware, 64 Ala. 174; Vanderveer v. Ware, 65 Ala. 606; 
Birely v. Staley, 25 Amer. Dee. 303, note p. 313. 

The bill is, therefore, without equity in every aspect in 
which we feel authorized to view it. 

If it be regarded in any other light than a creditors’ bill, the 
claims of the several sureties against the decedent’s estate 
would be several and distinct, and there would be no such legal 
or equitable relation between them as would authorize the 
Sl stelnante to unite in filing this bill. The case would thus 
present ‘a clear misjoinder of parties complainant.— Parker v. 


Leek, 1 Stew. 525 (s. c. 1 Smith’s Cond. Rep. 515); Richard- 
son v. Me Kinson, 12 Amer. Dee. 308. 
The decree of the chancellor is affirmed. 


Sayre v. Elyton Land Company. 


Bill in Equity to vacate and set aside Sale of Land made 
under Decree of Court of Equity. 


1. Sale of land under decree of court of equity; remedy to impeach. 
Before confirmation, an original bill, in.the absence of some peculiar 
circumstance, is not the appropriate remedy to impeach and set aside a 
sale made under a decree of a court of equity, the fairness and regularity 
of the sale being then open to contestation in the suit in which the 
decree was rendered; and whether, after confirmation, but while the 
suit is still pending and undetermined, relief should be sought by peti- 
tion in that suit, or more formally by an original bill, rests largely in the 
discretion of the court, and depends upon the particular situation of the 
case, and the relation of the parties to it. 

2. Same.—But when the sale has been confirmed, and the suit in 
which the decree of sale was rendered, has been finally determined, 
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and remains no longer in the court, or under its control, the appropriate 
remedy to impeach the sale, and to obtain a re-sale, is by original bill. 

3. Pleading in equity ; character of, how determined.—In a court of 
equity, the real character of a pleading is ascertained from a considera- 
tion of the matters of substance embodied therein, its avetments, objects 
and prayer, rather than from the title given it by the pleader, or the 
failure to entitle it; and thus-construed, the pleading in this case, by 
which it is sought to vacate and set aside a sale of land made under a . 
decree of a court of equity, after the sale had been confirmed, and the 
suit in which the decree was rendered, had been finally determined, is 
an original bill, although it is designated therein as an ‘‘ application,” 
and the party filing it terms himself ‘‘ complainant or petitioner.” 

4. Jurisdiction of chancery court over non-residents, statutory and 
limited.—The statute defining the jurisdiction of a court of equity over 
defendants not residing in the State, and, consequently, not subject to 
personal service of process, and prescribing the mode of procedure 
against them, and declaring the effect of the decree rendered, if they do 
not appear and defend, being in derogation of the common law, and an 
essential departure from the forms and modes a court of equity ordina- 
rily pursues, must be strictly construed ; and the jurisdiction and 
authority thereby conferred must be taken and accepted with all the 
limitations and restrictions the statute imposes. 

5. Same; character of decree authorized to be rendered.—Under the 
statute conferring jurisdiction on a court of equity over non-resident 
defendants who are not personally served with process, and who do not 
appear, and authorizing a decree against them (Code, § § 3830-5), it is 
not a decree final or conclusive in the first instance that the court is au- 
thorized to render, but only a decree contingent and inchoate in its 
nature, and incapable of execution except upon conditions, and which 
will become final and conclusive 6nly after eighteen months from its 
rendition, giving the defendant, for that period, a day in court to open it, 
and defend upon the merits. 

6. Same; omission to require execution of statutory bond for defend- 
ant’s protection ; its effect.—While, under the present statute, the omis- 
sion in such decree to expressly require the execution of the statutory 
bond for the protection of the defendant, if the complainant proceeded 
to an execution of the decree within eighteen months (Code, § 3834), 
does not affect the regularity of the decree, as it did under the former 
statute, yet, the bond is none the less essential now than under the 
former statute to an execution of the decree before it becomes absolute. 
The decree must be construed in connection with the pleadings on which 
it is founded, and in the light of the law conferring jurisdiction on the 
court, and authorizing its rendition; and thus construed, although final 
and absolute in terms, it must be read and executed as if, upon its face, 
were written these words: ‘‘ This decree is not absolute for eighteen 
months, and within that period must not be executed, unless the com- 
plainant or party interested executes a bond payable, approved, and 
with condition as required by the statute.”’ 

7. Confirmation of sale under decree of court of equity ; effect of in 
this State.—Although in this State confirmation is essential to complete 
the sale, and parties should make timely resistance, or be concluded by 
it, it is not of the dignity and importance which is attached to it gen- 
erally in courts of chancery; the theory of the statute, in requiring the 
register, immediately on the sale, and before a report thereof by him to 
the court, to execute a conveyance to the purchaser, appearing to be, 
that confirmation shall be anticipated, pa shall follow as a matter of 
’ course, if the sale is not litigated. 

8. When courts of equity will intervene to set aside sales of land.—Courts 
of equity, after confirmation, upon a proper application, will intervene 
to set aside sales of land made > their officers, or under their process, 
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when such sales are unconscionable, inequitable, or have been conducted 
in violation of law ; but the party seeking relief must acquit himself of a 
want of diligence in resisting confirmation ; and whether he has done so, 
depends upon all the circumstances of the particular case. 

9. Same; time within which party must move, depends upon the circum- 
stances of the particular case.—While the rule is general, that parties 
seeking to impeach the validity of judicial sales must move within a 
reasonable time, no certain time can be stated within which the court 
will grant relief, when there is no more than mere passiveness, mere in- 
action, and no changes have been made in the property, and the pur- 
chaser at the sale is the party who obtained the decree, and the rights 
and interests of subsequent purchasers have not intervened; the inter- 
ference of the court, in such case, necessarily depending on the nature of 
the case, and the circumstances of the parties. ; 

10. Non-resident defendant brought in by publication; effect of construc- 
tive notice. —Where a non-resident defendant is brought in by publication 
merely, the utmost effect that can properly be given to the constructive 
notice of the suit resulting from such publication, is, that it should 
charge him only with notice of such proceedings as are regular and in 
conformity to law; and not with notice of irregularities and illegality 
which have occurred in the cause, although such notice could fairly be 
imputed to a party who had been actually served with process. 

ll. Same; when not too late to maintain a bill to set aside a sale of land 
illegally made under a decree of court of equity.—Where, on a bill filed to 
enforce a vendor’s lien, a decree for the sale of land was rendered against 
anon-resident defendant, on publication, without personal service, or 
appearance, and within six months thereafter the land was sold under 
the decree to the complainant in the suit, reported to the court, and by 
it confirmed, without the execution of the bond required of the com- 
plainant by the statute, the lapse of five years from the date of the sale 
will not operate a bar to a bill filed by the defendant, seeking to have 
the sale set aside ou the ground that such bond was not executed as re- 
quired by the statute, when he, for four years of the time, resided without 
the State, and had no information that the bond had not been exe- 
cuted, and no improvements had been made on the property, and there 
had been no change its condition, or in the situation of the parties, 
which prevented placing them in statu quo, preserving their rights, and 
doing complete justice between them. 

12. Bill filed to set aside sale of land under decree against non-resident 
defendant; what no defense.—In such case, it is no answer to the prayer 
for relief, that the property brought its full value at the sale, and 
the proceeds were applied to the payment of the debt on which the decree 
was founded. 

13. Same; when information of decree and sale, no notice of illegality 
in proceedings.—The fact that such non-resident defendant, two years af- 
ter the sale and confirmation, was informed of the suit, of the rendition 
of the decree, and of the sale of the land, is not, of itself, sufficient to au- 
thorize the inference that he then also had information of the illegality of 
the sale; he having a right to presume, and to rest upon the presumption, 
that the court, its officers, poo the complainant for whose benefit the sale 
was made, had conformed to the statute, from which the proceedings 
derived whatever of validity that can be attached to them. 

14. Sale of land by sheriff under execution issued out of a court of equity 
in suit to enforce vendor’s lien; its nature.—A sale of land by a sheriff un- 
der an execution issued, under the statute (Code of 1876, § 3908), out of 
‘acourt of equity, in a suit for the enforcement of a vendor’s lien on land, 
for a balance ascertained to be due the complainant after a sale under a 
decree enforcing the lien, is a mere incident to the prior sale, made by 
the register, and is dependent upon it for validity; and hence, the vaca- 
tion of the prior sale will operate a vacation of the sale made by the 
sheriff, when the complainant becomes the purchaser. 
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15. Same; subsequent purchaser with notice, how affected.—A subse- 
quent purchaser from the complainant, in such case, of the land sold b 
the sheriff, having notice of the infirmity of the complainant’s title, is ai- 
fected by it. 

16. Same; notice to the husband, notice to the wife.—If a husband pur- 
chases such land for his wife, causing a conveyance to be executed to 
her, notice to him is notice to her. 


Apprat from Jefferson Chancery Court. 

Heard before Hon. Tuomas Cosps. 

On 18th June, 1873, the Elyton Land Company, a body cor- 

rate, sold to Calvin L. Sayre a block of lots in the city of 
3irmingham in this State, for the sum of $2500, partly for 
cash, and the balance on credit, taking his notes for the credit 
installments, and executing to him a bond, conditioned to make 
title on payment of the purchase-money. On 17th March, 
1875, Sayre’s notes for the purchase-maqney being then past due 
and unpaid, said company filed in the Chancery Court of Jeffer- 
son county its bill of complaint against him for the enforcement 
of its lien on the block of lots for the unpaid purchase-money. 
At the time of the purchase, and at the time of the filing of the 
bill, Sayre was, and continued to be until April, 1880, a non-’ 
resident of this State, residing in Washington, in the District of 
Columbia; and the fact of his non-residence, and residence in 
Washington at the time the bill was filed, being averred therein, 
under oath, an order of publication was made by the register on 
the same day the bill was tiled ; and on Monday, the 13th Se 
tember, 1875, a decree pro confesso, based on publication bn 
under the order therefor, was entered before the register. This 
decree recites the order of publication, and that, on 18th March, 
1875, a copy of the order was posted at the door of the court 
house of said county, and another copy was mailed to Sayre at 
Washington. No personal service was made on Sayre, nor did 
he appear in the cause, either in person, or by solicitor. On 
13th November, 1875, a decree was entered in said cause, de- 
claring that the company was entitled to the relief prayed for, 
and ordering a reference to the register for a computation and 
ascertainment of the amount due from Sayre on said purchase- 
money ; and on the same day the register reported as due thereon 
the sum of $2388.88. On 16th November, 1875, a decree was 
entered, ordering that, in default in the payment of said sum 
with interest from date, and the costs of suit, the register should 
proceed to sell the real estate described in the bill for the pay- 
ment thereof, after giving notice of the sale by publication, ete. ; 
and further ordering that, upon making the sale, he should - 
hp the purchaser in possession, and execute to him a deed; 

ut not providing for the execution by the company of the bond 

required by the statute (Code of 1876, § 3834). Under this de- 


VoL. LXxuI. 





1882. OF ALABAMA. 89 
[Sayre v. Elyton Land Company.] 


eree, on 6th March, 1876, the register sold the said real estate 
to the Elyton Land Company for $1917.30, and executed a deed 
conveying the same to it; and on 10th May, 1876, he reported 
the sale to the court, and that, out of the proceeds of sale, he 
had paid the costs of suit, and had then applied the balance 
thereof to the satisfaction of the decree in favor of the company ; 
and that, after making such application, there was still due the 
company on said decree the sum of $590.90. On 11th May, 
1876, the report of sale was confirmed, and, on 8th November, 
1876, a decree was entered, ordering the issue of an execution 
against Sayre in favor of tle company for said balance of 
$590.90, with interest thereon from the date of sale. This de- 
eree, after reciting that it appeared that the defendant was a 
non-resident, and that the decree against him “ was predicated 
upon a decree pro confesso rendered against him on publication, 
and that said sale was made without giving bond as required by 
section 3401 of the [ Revised] Code,” further ordered that “ said 
complainant do, before issuing execution upon said decree, tile 
with the register uf this court a bond as required by said section 
in the sum of five hundred dollars, with sureties to be approved 
by the register.” On 26th November, 1877, the said company 
filed with the register, and obtained his approval thereof, a bond 
in the sum of $100, payable to the register, and conditioned that 
“if said Elyton Land Company shall account for the value of 


the rents and — of certain other lots in the city of Birming- 


ham, particularly described, ‘against which the complainant 
now seeks execution on said decree,” and “ to be transferred by 
operation of said decree, and further abide and perform suc 

decree as the court may render, if the said decree taken on the 
bill pro confesso be set aside, then this obligation to be void ; 
otherwise to remain in full force and effect ;” and afterwards, 
on 27th May, 1878, the register issued an execution against 
Sayre for said balance. Under this execution the sheriff of said 
county, on Ist July, 1878, so!d the real estate described in said 
bond, as the property of Sayre, and at the sale the Elyton 
Land Company became the purchaser, receiving a deed from the 
sheriff. The real estate thus sold by the sheriff was purchased 
by Sayre from said company on 12th January, 1872, partly for 
cash, and partly on a credit, the company taking his promissory 
note for the credit installment, and executing a bond, condi- 
tioned to make title upon the payment of the unpaid purchase- 
money, and the erection by Sayre of certain improvements on 
the real estate, therein specified ; and providing for a forfeiture 
of the money paid by Sayre on the lot, and his interest therein, in 
the event he failed to make such improvements. He paid the 
balance due on the purchase-money in 1873, but never im- 
proved the land as the bond required, he claiming, and his 
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evidence tending to show, that the company released him from 
the performance of that condition. Nodeed was ever executed 
by the company, however, conveying this land to him. On 
18th March, 1879, Willis J. Milner purchased for his wife, G. 
K. Milner, the land sold at sheriff's sale, the company executing 
a deed conveying it to her, and reciting, as the consideration 
therefor, “the sum of fifty dollars, paid to the said company by 
Willis J. Milner, and other good and valuable considerations.” 
Milner, at the time of the execution of this conveyance, was, 
and had been, since July, 1871, the secretary and treasurer 6f 
said company, and, as the evidence tended to show, had notice 
of the proceedings in said court touching the sales of said two 
parcels of real estate. After the purchase by Milner, he caused 
certain permanent improvements to be erected on the said land 
purchased for his wife ; but no improvements were made by the 
company on the land which-they purchased at the register’s 
sale. 

On 29th June, 1881, Calvin L. Sayre filed in said court what 
he termed his “application,” but what is construed by this 
court to be, his bill of complaint, seeking to have vacated and. 
annulled the sale made by the register, and also the sale made 
by the sheriff, on the ground that he was a non-resident at the 
tine said several proceedings were had, and service was made 
on him only by publication under the statute, and said sale by 
the register, as well as the subsequent one by the sheriff, was 
made without the complainant executing and filing the bond 
required by the statute. The Elyton Land Company, and 
Willis J. Milner and his wife were made parties defendant. 
The complainant averred, and the evidence introduced on his 
behalf tended to show, his residence in Washington, District 
of Columbia, from 1866 until about 26th day of April, 1880, 
when he removed to Montgomery, in this State; that he had 
no knowledge, notice or information of the filing of said bill 
against him by said company, or of the decrees, or proceedings, 
or sales thereunder, until the 19th or 20th of June, 1880, when, 
going to Milner, as the secretary and treasurer of said company, 
to make inquiries about his real estate in Birmingham, he was 
informed that it had been sold under proceedings had in said 
chancery court; that he did not know of the exact character 
of said proceedings until a short time before he commenced 
this proceeding, when. he was advised thereof by his counsel ; 
and that no copy of any decree rendered in said suit had ever 
_ been served on he The delay in commencing this proceeding, 
after he was informed of the sale, he also explains, both in 
his pleading and in his evidence, by consultations with, and 
investigations by attorneys, whose advice he sought, and by 
efforts on the part of himself and counsel to arrive at an 
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equitable settlement and compromise of his grievances with 
the land company, and with Milner. 

The defendants answered, and incorporated in their answers 
demurrers to the bill. The matters insisted on by way of 
defense are sufficiently indicated in the opinion. Evidence in- 
troduced on their behalf tended to show that the register ad- 
dressed and mailed to the complainant at Washington a copy 
of the order of publication made in said cause, within twenty 
days from the date of the order, and also a certified copy of 
the decree of sale rendered in said cause, and that the latter 
was mailed during the latter part of November, 1875; that 
there was printed on the back of the envelope in which the 
copy of the decree was mailed, a request for its return to him 
at Birmingham, if not called for within ten days, and that it 
was never returned to him. It was also admitted G. W. 
Hewitt, an absent witness, would testify “that in the winter of 
1878 the plaintiff, C. L. Sayre, came tu him while he was in 
Washington as a member of Congress, and consulted him in 
regard to the case of the Elyton Land Co. v. C. L. Sayre, 
under which Sayre’s real estate in Birmingham, Ala., had been 
sold; that he stated to said Hewitt that the Elyton Land Co. 
had filed a bill against him in the Chancery Court of Jefferson 
county, Ala., to enforce the vendor’s lien on certain real estate 
in Birmingham, and had obtained a decree, and thereunder all 
of his real estate in Birmingham had been sold; and that he, 
the said Hewitt, told him that it would do him no good to 
assail the decree, or make any move in the matter, as the land 
would not bring as much then as was due on it. by Sayre.” 
Evidence was also introduced on behalf of the defendants 
tending to show that complainant had a conversation with one 
Barker in Selma, in November or December, 1876, in which 
the complainant stated, after being informed by Barker that 
his Birmingham real estate was worth about $1500, that if such 
were the case, it would be of no use for him to redeem. 

On the hearing, had on pleadings and proof, the chancellor 
was of the opinion that the complainant was not entitled to 
relief, and caused a decree to be entered, dismissing his bill; 
and that decree is here assigned as error. 


Rice & Wirey and Warts & Sons, for appellant. (1) 
Although the chancery court is, in many respects, a court of 
general jurisdiction, vet, in a proceeding to deprive a non- 
resident, who has not been served with process, nor appeared, 
of his property, that court must be treated, guoad hoc, as a 
court of statutory and limited: jurisdiction; and hence, the 
statute must be strictly pursued.—Gunn v. Howell, 27 Ala. 
663; Bloom v. Burdick, 1 Hill (N. Y.), 180; Thatcher v. 
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Powell, 6 Wheat. 119; Shriver v. Lynn, 2 How. (U. 8.) 60; 
Patterson v. Corneal, 3 A. K. Mars. 618; Gantly v. Ewing, 
3 How. (U. 8.) 707; Williamson v. Berry, 8 How. (U. 8.) 
495; Massie v. Watts, 6 Cranch, 159; Pennoyer v. Neff, 5 
Otto, 714. (2) “Section 3834 of the Code relates to all 
decrees rendered without personal service; and requires bond 
to be given by the complainant, or party interested, 7f he wish 
to have ewecution of his decree before it becomes absolute under 
sections 3830, 3831 and 3835 of the Code.”— Holly v. Bass, 
63 Ala. 387. Such decrees are not absolute, but provisional, 
or nisi merely, for eighteen months after the rendition thereof, 
or, if personal service of the decree should be made on the 
defendant, and no petition to set aside the decree should be 
made, for six month from such service.—-Hinton v. Citizens’ 
Mutual Ins. Co., 63 Ala. 488; Lyon v. Robbins, 46 Ill. 276; 
Southern Bank of St. Louis v. Humphreys, 47 Ill. 227. The 

olicy and meaning of the statute can not be misunderstood. 

hey amount to a virtual prohibition against any sale by the 
register before the decree has become absolute in one of the 
modes specified in the statute, unless, before the decree has 
become absolute, the prescribed bond has been approved by 
the register.—Custiss v. Turnpike Co., 6 Cr. 233; Elliott v. 
Peirsol, 1 Peters, 341. The requisition for such bond is a 
statutory one, and, therefore, imperative, and can net be dis- 
pensed with.—Harrall v. State,26 Ala. 56; In re Mary Part- 
ridge, 33 Eng. Law and Eq. 165. Section 3834 of the Code 
“is not a prohibition against making the decree, as the former 


statute wag, but only — its execution, until restitution 


bond is executed.”— Holly v. Bass, 63 Ala. 390. (3) When 
by statute the taking and approval of a bond is a requisite to 
the validity of a sale, the statute must be construed as “ an im- 
perative order of the legislature to the court, its officers, and 
all suitors therein,” that the sale must not be made until such 
bond is actually given and approved. And if such bond does 
not appear to have been given and approved, the sale, if made, 
is a nullity.—Stewart v. Bailey, 28 Mich. 251; Campbell v. 
Knights, 26 Me. 224; Thornton v. Mulquinne, 12 Iowa, 554; 
Hastings v. Farmer, 4 Com. 293. In further support of the 
proposition that the sale was a nullity, the following authorities 
were cited and discussed : Sloan v. Frothingham, 65 Ala. 598; 
Smith v. Munday, 18 Ala. 182; Morgan v. Ramsey, 15 Ala. 
190; Loomis v. MeClintock,.10 Watts, 274; Miller v. Meetch, 
8 Penn. St. 424; Gantly v. Ewing, 3 How. (U.8.) 707; Wales 
v. Willard, 2 Mass. 120; Craft v. Merriel, 14 N.Y. p. 461; 
Hatchett v. Berney, 65 Ala. 39; Windsor v. Me Veigh, 93 U. . 
S. 282; Ex parte Smith, 23 Ala. 94; Gresham v. Leverett, 10 
Ala. 384; Scott v. Noble, 13 Amer. Rep. 663; Smith on 
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Statutes, § 667; Griffith v. Frazier, 8 Cr. 23; Melia v. Sim- 
mons, 30 Amer. Rep. 746; Duncan v. Stewart, 25 Ala. 408 ; 
Gunn v. Howell, 27 Ala. 675; Pettit v. Pettit, 32 Ala. 288; 
Vanderpoel v. Wright, 1 Cowen, 209, and note; Settlemier v. 
Sullivan, 97 U. 8. 444. (4) Confirmation of this void sale 
did not impart validity to it. It was no more than “the june- 
tion of two nullities."—Minnesota Co. v. St.Paul Co., 2 
Wall. 640; Gray v. Brignardello, 1 Wall. 636; Shriver v. 
Lynn, 2 How. (U. 8.) 60; Johnson v. Johnson, 40 Ala. 247; 
People v. McLeod, 1 Hill (N. Y.) 424; 13 Amer. Rep. 663; 
Vanderpoel v. Wright, 1 Cowen, 209. (5) The statute - 
authorizing execution to be issued out of the chancery court 
(Code, § 3908) has no reference to a decree against a non- 
resident, when there is no appearance, and no_ personal 
service has been had. A decree in such case has no 
effect beyond the property seized and condemned by the 
decree.— Hunt v. Lewin, 4 Stew. & Port. 1388; Orchard v. 
Hughes, 1 Wall. 73. See also Massie v. Watts, 6 Cr. 159; 
Williamson v. Berry, 8 How. ( U. 8.) 495: Gunn v. Howell, 
27 Ala. 663; Jfunt v. Acre, 28 Ala. 580; Winston v. 
Browning, 61 Ala. 80. If, by express terms, it applied to non- 
residents, it would be unconstitutional.—Pennoyer v. Neff, 95 
U. 8. 714; Wilburn & Co. v. McCalley, 63 Ala. 436; Me- 
Curry v. Hooper, 12 Ala. 823; Eslava v. Lepretre, 21 Ala. 
504. The decree authorizing execution against Sayre for bal- 
ance ascertained to be due after sale shows on its face that it is 
void ; the execution was also void, conferring no power on the 
sheriff to sell;. and hence, the sale made by the sheriff was 
void, and did not affect the rights of Sayre.— Westerwelt v. 
Lewis, 2 MeLean, 511; Miller v. Dungan, 36 N. J. L. 21; 
Clymore v. Williams, 77 Ill. 618;-Rorer on Inter-State Law, 
p. 125; Lincoln v. Tower, 2 McLean, 473; Hodson v. Tib- 
betts, 16 Iowa, 97; Drake on Att. § 5; Cooper v. Reynolds, 10 
Wall. 308; Thompson v. Emmert, 4 McLean, 96; Ricketts v. 
Henderson, 2 Cr. (C. C.) 157; Ailburn v. Woodworth, 5 
Johns. 37; Robinson v. Ward, 8 Johns. 67; Kingsbury v. 
Yniestra, 59 Ala. 320; Harris v. Pullman, 84 Ill. 20; i. 
noyer v. Neff, 5 Otto, 714; Thompson v. Whitman, 18 Wall. 
457; 2 Jones on Mortg. § 1716; 53 N. Y. 280; Lawrence v. 
Fellows, Walker (Mich.), 468. (6) If the sale by the register 
was void for want of power in him to make it, then the court 
in which the decree was rendered, is the proper and only one 
in which a motion or petition to vacate the sale can be made.— 
McCartney v. King, 25 Ala. 681; Boykin v. Cook, 61 Ala. 
472; Tudor v. Taylor, 26 Vt. 444. (7) The appellant has a 
“legal right” to have a resale of the property under the 
decree of sale, which decree is not complained of, and is not 
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asked to be set aside; and his bill in this case is a proper 
assertion of that right—Ray v. Womble, 56 Ala. 32. (8) 
This “legal right” has not been barred or impaired by the 
delay shown by the record. The following authorities cited 
and discussed on this point: Meese v. Kirk, 29 Ala. 406; Sloan 
v. Frothingham, 65 Ala. 598; Allore v. Jewell, 94 U.S. 506; 
Abercrombie v. Conner, 10 Ala. 293; Forrest v. Camp, 16 Ala. 
643; Morton v. Smith, 2 Dillon, 316; Thompson v. Lee, 31 
Ala. 292; Pierce v. Wilson, 34 Ala. 596; Kern v. Burnham, 
28 Ala. 428; Foster v. Gressett, 29 Ala. 393; Couse v. Boyles, 
3 Green’s Ch. 212; American Ins. Co. v. Oakley, 9 Paige, 
261; Johnson v. Johnson, 40 Ala. 247; Ex parte Crenshaw, 
15 Peters, 123; Ex parte Sanford, 5 Ala. 562; Hood v. Mo- 
bile Bank, 9 Ala. 336; Tisdale v. Gandy, 1 Hawks, 282; 
Rawdon v. Rawdon, 28 Ala. 565 ; Cawley v. Leonard, 1 Stew. 
Eq. (N. J.) 467; Mutual Life Ins. Co. v. Sturges, 6 Stew. Eq. 
(N. J.) 328; National Bank v. Sprague, 6 C. E. Green (21 
N. J. Eq.) 458. (9) Mrs. Milner was not a bona fide pur- 
chaser without notice. She is charged with notice of whatever 
appears on the proceedings under which her grantor, the Land 
Company, claims.— Marks v. Cowles, 61 Ala. 209; McDonald 
v. Mobile Life Ins. Co., 65 Ala. 353. See also Southern Bank 
v. Humphreys, 47 Il. 227; Johnson v. Thweatt, 18 Ala. 741; 
Witter v. Dudley, 42 Ala. 616. (10) Clearly, a non-resident, 
against whom his vendor may file a bill in this State to enforee 
his lien on real estate, has a right to presume that all the 
officers of the court in which the bill is filed, will give him the 
benetit of the safe-guards provided by our statutes for his pro- 
tection, and to act on this presumption until some fact is 
brought to his attention, which ought to put a prudent man on 
inquiry as to whether these officers have treated him as the 
law required. If this be admitted, there is not even color for 
the assertion, that Sayre’s delay in making the present applica- 
tion deprived him of his right to have an illegal and prohibited 
sale of his-property vacated. 


D. 8. Troy, Joun T. Terry and Extiis Pueran, contra.—(1) 
The decree of sale was in all respects regular, and remains in 
full force, and is not questioned. While that decree remains 
in full force, and is not attacked, the only way to set aside a 
sale under it, is by a motion or petition in that cause. There 
is no equity in an original bill filed to set aside such a sale. 
Hunt v. Ellison, 32 Ala. 190; Brown v. Frost, 10- Paige, 253 ; 
Story’s Eq. Pl. $§ 388, 4282, 640, 643-4. (2) It is manifest that 
this proceeding is intended to operate as a petition in the case 
of Elyton, Land Co. v. Sayre, and as an original bill in the case 


of Sayre v. Milner and others. Such a proceeding is unknown 
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to any system of chancery pleading, and no relief ought to be 
granted upon it, even if, on the facts, the party was entitled to 
relief. —Brown v. Frost, 10 Paige, 243. (3) The sale under 
the decree was not a sale by a sheriff, or by an executor under 
a power, but it was a judicial sale; that-is, it was a sale under 
the decree of a court of competent jurisdiction, which had to 
be, and was reported back to the court which ordered it, for 
comtirmation. In all such cases, there is “a day in court” to 
all parties interested, between the day of sale and its confirm- 
ation, to object to it; and an unbroken chain of decisions hold 
that in all such cases the sale is not void, but at most is only 
voidable.— Wyman v. Campbell, 6 Port. 219; Fields v. Golds- 
by, 28 Ala. 218; Hunt v. Ellison, 32 Ala. 190; Voorhees v. 
Bank. 10 Peters, 451; Holly v. Bass, 63 Ala. 387; Dawson v. 
Litsey, 10 Bush, 410. (4) The sale being voidable only, and 
not void, it could only be set aside on timely application, and 
for good cause shown. If the application had been made with- 
in eighteen montl:s from the date of the decree, possibly the 
mere failure to give the bond would have been sufficient cause 
for setting aside the sale. But if the bond had been given, it 
would have become functus at the expiration of that time. 
The failure to apply to open the decree within eighteen months 
would have discharged the bond, if it had been given, and ren- 
dered a breach of its condition impossible ; and it is idle to say 
that the non-existence of a bond which, by its very terms, 
would have become functus and nugatory at the time the ap- 
plication to set aside the sale was made, would, without more, 
be good ground for setting it aside. There was no other ground 
for setting aside the sale, and none other is alleged or proved. 
The sale was fair, and the property brought its then full value. 
(5) But if there had been a good ground for setting aside the sale, 
the application was not in time. Sayre ought to have known 
what was being done with his real estate from the spring of 
1876, when it was sold, to the spring of 1880, when he says 
that he first heard of the sale; and the law presumes that he did 
know.— Pennoyer v. Neff, 5 Otto, 714. Butif,in fact, he did 
not know, he can not take advantage of his own gross laches 
in failing to obtain such information, to enable him speculate 
at the expense of his vendor. An application to set aside a 
sale will never be granted, when it will enable one party un- 
justly to speculate at the expense and risk of the other.— Hunt 
v. Ellison,supra; Robinson v. Cullom & Co., 41 Ala. 693; 
Gentry v. Rogers, 40 Ala. 442; McEvers v. Markler, 1 Johns. 
Cases, 248; WVichols v. Nichols, 10 Wend. 560. (6) The de- 
cree ordering the execution, and the execution issued thereun- 
der were not void. This point discussed at length, and the 
following authorities cited: Freeman on Judgments, §§ 215- 
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244; Henderson v. Staniford,105 Mass. 504; Shephard », 
Mayor, 13 How. (N. Y.) 286; Code of 1876, § 3908; Boswell 
v. Otis, 9 How. (U. 8.) 336; Pennoyer v. Nef’, 5 Otto, 714; 
The Mary, $ Cranch, 296. (7) In Butler v. Butler, 11 Ala. 668, 
it is said that the failure to execute the bond which the law re- 
quires when a decree is rendered against a non-resident, is error. 

his decision was made under the influence of the statute as 
found in Clay’s Digest. This has been changed, and the fail- 
ure of the decree to require the bond, is not available on ap- 
peal.— Holly v. Bass, supra; Hinton v. Citizens Ins. Co., 68 
Ala. 488; Hust v. Blount, 63 Ala. 327; Paulling v. Creagh, 
63 Ala. 398; McCollum v. Hubbert,13 Ala. 289; Beat v. 
Modawell, 22 Ala. 365; McCaskell v. Lee, 39 Ala. 131; Lank- 
Jord v. Jackson, 21 Ala. 650. 


‘BRICKELL, C. J.—There is more of apparent than of real 
difficulty in determining the character of the pleading which is 
the foundation of the present proceeding. The difficulty arises 
from the fact, that the pleader seems so tove intended it should 
serve the purposes of a petition, or of an original bill, as the 
one or the other may by the court be deemed the more appro- 
priate remedy to obtain the relief sought. As a general rule, 
while the suit is undecided (while it remains in the court, and 
subject to its control), in which a decree of sale is rendered, an 
original bill is not the appropriate remedy to impeach and set 
aside the sale. In that suit, the fairness and regularity of the 
sale are open to contestation; and before it is perfected by confir- 
mation, in the absence of some peculiar cireumstances, can not 
be assailed and litigated in a collateral suit. Until contirma- 
tion, the salé is not complete—is under the control of the court, 
which can exercise a sound discretion in regard to it, granting 
or withholding confirmation, as the rights and interests of the 
i, and the ends of justice may require.—Hutton v. Wil- 
iams, 35 Ala. 503. Any party in interest, or the purchaser, if 
a stranger, who by his bid beeomes a guas? party, may move for, 
or resist confirmation ; and it is but seldon there can be either 
reason or justice for resorting to collateral remedies. The or- 
der or decree of confirmation is essentially a judgment; it fixes 
the rights and liabilities of the purchaser, and operates a dives- 
titure of title. It isan incident of the suit in which the de- 
cree of sale is rendered, and ought, in that suit, to be resisted. 
If there is no resistance. whatever of injury may result is at- 
tributable to a want of diligence, from which courts can not re- 
lieve parties. Cases will and do arise, in which an inequitable 
or illegal sale may be confirmed, and a want of diligence in resist- 
ing confirmation not attributable to the parties in interest, the 
court is not powerless to relieve them. hen the suit in which 
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the decree was rendered is pending and undetermined, after 
confirmation, whether relief should be sought by petition, or 
more formally by bill, rests largely in the discretion of the court 
and depends upon the particular situation of the case and the 
relation of the parties to it. ‘It may be difficult,” said Chan- 
cellor Kent, in Codwise v. Gelston, 10 Johns. *521, “to draw 
a precise line between cases in which a party may be re- 
lieved upon petition, and in which he must apply more formally 
by bill.. Petitionsare generally for things which are matters of 
course, or upon some collateral matter which has reference toa 
suit in court.” And further, “the mode of application depends 
very much upon the discretion of the court.” If there be not 
eculiar circumstances rendering it necessary, that the proceed- 
ings and issues should be put in a more formal and permanent 
- shape, than they could be by petition, or if petition is not an 
inadequate remedy, the court will discountenance a resort to 
the more dilatory and expensive remedy of an original bill. 
The question is one hes of mere convenience. Brown v. 
Frost, 10 Paige, 243; Tooley v. Kane, Smedes & Marsh. (Ch.) 
518; Ashbee v. Cowell, Busbee’s Eq. (N. C.) 158; Campbell v. 
Gardner, 11 N. J. Eq. 423. A suit in equity can rarely be 
commenced otherwise than by original bill, or a bill in the na- 
ture of an original bill; it is only in exceptional cases that a 
petition is the proper mode of commencing suit. It pertains 
to and is an incident rather of a pending suit, unless it is ad- 
dressed to some special authority or jurisdiction the court exer- 
cises; instances of which are, the appointment of a guardian 
for an infant, or the allowance of maintenance from his estate. 
When the original suit, in which the decrees of sale and of 
confirmation were rendered, has been determined finally—no 
longer remains in the court, and under its control,—the appro- 
priate remedy to impeach the sale, and to obtain a resale, is by 
original bill.—Coffey v. Coffey, 16 Ill. 141; LZenderson v. Her- 
rod, 23 Miss. 484; McMinn v. Phipps, 3 Sneed (Tenn.), 196 ; 
Crawford v. Tuller, 35 Mich. 57. In the present case, the orig- 
inal suit had been finally determined, and the institution of a 
new proceeding was necessary to enable a party aggrieved to 
obtain relief from the inequitable or illegal execution of the 
decrees rendered in its progress. The bill is throughout 
termed an “application,” and the complainant is termed ‘* com- 
plainant, or petitioner;” these terms are unimportant in con- 
struing the pleading and ascertaining its real character. In 
a court of equity, this is ascertained from a consideration of 
the matters of substance embodied in the pleading, from its 
averments, objects and prayer, rather than by the title given by 
the pleader, or by his neglect to entitle it—x parte Smith, 
34 Ala. 455. When these are considered, it is obvious the 
i 
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present pleading is an original bill, and seems to us the most 
appropriate proceeding, if not the only proceeding, which could 
be framed to obtain the relief sought. The more important 
point of controversy is the validity of the several sales im- 
peached by the bill; the first of which was made by the regis- 
ter, under a decree of the court ordering a sale; the second 
was made by the sheriff, under an execution issuing on a de- 
cree for the recovery of a specific sum of money, subsequently 
rendered in the same suit. These decrees were founded on a 
decree pro confesso taken against the appellant, on a bill filed 
against him as a non-resident of the State, and of which he had 
notice only by publication. The object and purpose of that 
bill was the enforcement of a lien for the payment of the pur- 
chase-money ou lands situate in this State, the contract of sale 
having been here made. 

The jurisdiction of a court of equity over defendants not 
residing in the State, and consequently not subject to be per- 
sonally served with process, is statutory and limited. — It is not 
of every case of equitable cognizance against such defendants, 
that the court may take jurisdiction. The statute defines with 
precision the cases in which the court may intervene. The 
object of the suit must concern lands or personal property 
situate in the State; or the cause of action must have origi- 
nated here; or performance of the act which is to be com- 
pelled, the parties must have contemplated should he here 
performed.—Code of 1876, § 3753. If the case be not of the 
character defined in the statute, though it is of undoubted 
equitable cognizance, the court is without jurisdiction of a 
defendant not bronght in by the personal service of process.— 
Holman v. Bank of Norfolk, 12 Ala. 369. Glover v. Glover, 
16 Ala. 440. The objects and purposes of the original suit, 
independent of the fact that the cause of action arose in the 
State, made a case of which the statute gave the court juris- 
diction, though the appellant, the defendant to be affected and 
bound by the decree, was not a resident of the State. 

The statute not only defines the.cases in which the court 
may take jurisdiction of non-resident or absent defendants, but 
it appoints and orders the mode of proceeding against them, 
and declares the effect of the decree rendered, if they do not 
appear and defend. The jurisdiction and authority, like all 
jurisdiction and authority derived from, and dependent upon 
statute, must be taken and accepted with all the limitations and 
restrictions the statute creating it may impose. These restric- 
tions and limitations the courts are bound to observe; they 
can not be dispensed with, however much they may seem to 
eimbarass, or however unnecessary they may seem to be in the 
administration of justice in particular cases. The statute is in 
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derogation of the common law, is an essential departure from 
the forms and modes a court of equity pursues ordinarily, and 
must be strictly construed. Proceedings under it must be 
closely watched, or it may become an instrument for the inflic- 
tion of irreparable wrongs upon defendants to whom notice is 
imputed by construction. It is nota decree final or conclusive, 
in the first instance, the court is authorized to render against 
the absent defendant. The words of the statute are clear and 
unambiguous: “A decree made against a defendant, without 
personal service, who does not appear, is not absolute for 
aig months from the rendition thereof.” At any time 
within that period, the defendant may file a petition te set 
gaside such decree and to defend upon the merits; and upon’ 
sufficient cause shown, the chancellor has full power to open 
the decree, and retry the cause as if the decree had not been 
rendered.—Code of 1876, §§ 3830-31. Within eighteen 
months the decree may be rendered absolute by the service of 
acopy upon the defendant in person, if for six months after 
such service he fails to make application to open it, and to be 
let in to defend.—Code of 1876, § 3835. It is further pro- 
vided that before “ the execution of such decree, the -plaintiff, 
or party interested, must give bond with two sureties, payable 
to and approved by the register, in a penalty to be prescribed 
by the chancellor or such register, conditioned to pay the 
pecuniary value of the personal property which may be dis- 
posed of, or placed beyond the control of the court or party, 
by the execution of the decree, and interest thereon from the 
tine such property is so disposed of, or placed beyond such 
control; and to account for the value, rents and profits of .any 
real estate transferred by the operation of such decree ; and 
further to abide and perform such decree as the court may 
render, if the decree taken on the bill pro confesso is set aside,” 
ete.—Code of 1876, § 3834. The statute forms a system, in- 
tended to be entire and complete, touching the jurisdiction the 
court may exercise over defendants residing without the State, 
and in every line manifests care and solicitude to guard and 
protect their rights and interests. 

The first decree rendered in the original suit declared a lien 
for the payment of the purchase-money, the amount of which 
had been ascertained by a reference to the register, and ordered, 
that if, with interest and costs of suit, it was unpaid for thirty 
days, the register should proceed to sell the lands for the pay- 
ment thereof. The execution of a statutory bond for the pro- 
tection of the defendant, if the complainant proceeded to exe- 
tion within eighteen months, was not expressly required. The 
omission does not affect the regularity of the decree, as it 
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would have been affected under the former statute.— Holly v. 
Bass, 63 Ala. 337. The bond is not, however, less an essential 
now than under the former statute, when it was error to render 
a decree against a non-resident defendant without expressly 
requiring that it should be given as a condition precedent to 
the execution of the decree before it became ubeslute. In all 
the properties of finality and conclusiveness, of which the . 
decree was wanting under the former statute, it is wanting 
under the present statute. Whatever may be its form, or 
terms, the law incorporates these properties into the decree, 
though it may not express them; and the condition precedent : 
to execution is impressed upon it, though, if it were not con- 
strned, as it must be, in connection with the statute, an imme- 
diate, unconditional execution would be authorized. <A deeree 
not final or conclusive—contingent, inchoate, incapable of exe- » 
cution except upon conditions; a decree which will become * 
final and conclusive only after the expiration of eighteen 
months from its rendition; a decree giving the defendant, for 
that period, a day in court to open it and defend upon the 
merits, is the only character of decree the court was authorized 
to pronounce.— Holly v. Bass, 63 Ala. 387; Lyon v. Robbins, 
46 Ill. 276; Southern Bank v. Humphreys, 47 Ib. 227. Tn 
form and terms, the decree was final; but, in fact and in law, 
it was simply provisional ; subject to be set aside, on an appli- 
cation to the chancellor, showing a meritorious defense, at any 
time within eighteen months from the day of its rendition. 
It bears a close resemblance and analogy to the decree nisi of 
the English practice, which is rendered “ when a cause is called 
for hearing, and the defendant does not appear to open his 
answer. Upon proof of the service of subpcena to hear judg- 
ment, the court will enter such decree for the plaintiff as his 
counsel may desire, accompanying it with a clause to the effect, 
that it should be binding, unless, being served with process, 
the defendant shall, within a given time, show cause to the 
contrary.”—Freeman on Judgments, § 10. Every decree or 
judgment must be construed in connection with the pleadings 
on which it may be founded, and in the light of the law con- 
ferring jurisdiction on the court, and anthorizing its rendition. 
Unless we impute to the decree error and irregularity ; unless 
we give to its.terms the largest significance of which they are 
capable, and dissociate them from the pleadings upon which 
the decree is founded, and from the statute conferring on the 
court jurisdiction to render any decree, we must read this 
decree, as if upon its face were written: Zhis decree is not ab- 
solute for eighteen months ; and within that period must not be 


executed, unless the complainant or party interested executes @ 
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bond payable, approved, and with condition, as required by the 
statute. 

Within six months after the rendition of the decree ; in less 
time than it could have become absolute if the defendant had 
been served personally with a copy thereof, the register made 
sale of the lands, reported the sale to the court, and it was con- 
firmed, without the execution of the bond required by the 
statute. Construing the decree in connection with the statute, 
as it must be, and ought to have been construed, it did not 
authorize the sale; and the sale was in direct violation of the 
provisions and prohibitions of the statute. It is not to be 
doubted, that if exceptions had been taken, the chancellor 
would have refused confirmation, and ordered a resale to be 
condueted in conformity to the statute. Whether the sale and 
confirmation ought to be “rage void, as is earnestly in- 
sisted by the counsel for the appellant, is a question not free 
from difficulty, upon a consideration of which the case does not 
compel us to enter. A sale without a decree to support it is a 
nullity; and it may be doubted whether a mere general order 
of contirmation can impart validity to it—Zinnesota v. St. 
Paul, 2 Wall. 640. In this State, confirmation, though 
essential to complete the sale, and though parties should make 
timely resistance, or be concluded by it, is not of the dignity 
and importance which is attached to it in courts of chancery 
generally. Before report, and before there can be confirma- 
tion, the statute requires the register, immediately on the sale, 
to convey to the purchaser.—Code of 1876, § 3208. The 
theory of the statute seems to be, that confirmation shall be 
anticipated, and shall follow as a matter of course, if there is 
not litigation of the sale. Courts of equity, after confirma- 
tion, upon a pease application, will intervene to set aside sales 
made by their officers, or under their process, where such sales 
are unconscientious, inequitable, or have been conducted in 
violation of law.— National Bank of Metropolis v. Sprague, 
21. N. J. Eq. 458; Mut. Life Ins. Co. v. Sturges, 33 N. J. Eq. 
828; Mut. Life Ins. Co. v. Goddard, Ib. 482; Henderson v. 
Herrod, 23 Miss. 455. The party intervening for relief must 
acquit himself of a want of diligence in resisting confirmation ; 
when he will stand acquitted, depends upon all the circum- 
stances of the particular case. While the court is unwilling 
that its decree or process shall be employed to work illegality, 
injustice, or oppression, and wiilingly intervenes to rectify a 
misuse or abuse of either, restoring parties to the cond:tion in 
which they were before the wrongs occurred, it is only the 
diligent they are active to serve. ' 

It seems impossible fairly and justly to impute to the appel- 
lant a want of diligence in resisting the confirmation of the 
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sale. Of the suit he had only constructive notice, and the ut- 
most effect which can properly be given to such notice, is, that 
it shall charge the party only with notice of such. proceedings 
as are regular and in conformity to law. It would be a harsh 
rule that would charge a party, drawn intu the court only by 
constructive notice, with knowledge of irregularities and ille- 

ality in the proceedings, thongh such knowledge could be 
airly imputed to a party who had appeared, or a party who 
had the opportunity of appearing by the actual service of pro-: 
cess. Conceding to the evidence of Hewitt the effect claimed 
for it by the appellees, it shows only that in 1878, near or quite 
two years after the sale and confirmation, the appellant had been 
informed of the suit and of the sale. There is no room for the 
inference that he had been informed of the illegality of the sale; 
that the complainant, in violation of the statute, had neglected 
to give the required bond, without which a valid sale could not 
be effected. Knowledge of the sale is essentially different from 


knowledge that it was invalid, and impeachable becanse invalid. 
If he had knowledge of the sale, he had a right to presume, and 
to rest upon the presumption, that the court, its officers, and the 
complainant for whose benefit the sale was made, had conformed 
to the statute, from which the proceedings derived whatever of 
validity can be attached to them. 

In Holly v. Bass, supra, we expressed the opinion, that 


the failure of a complainant or the party interested, obtain- 
ing a decree of sale against a non-resident, to execute the 
statutory bond, if he proceeded to execute the decree before 
it became absolute, would “furnish good ground for refusing 
to contirm the sale, or for setting it aside, if moved for within 
a reasonable time.” It may be, the case did not, of necessity, 
require an expression of opinion upon this point; but we can 
perceive no substantial reason for doubting its correctness. The 
rule is very general, that parties impeaching the validity of 
judicial sales must move within a reasonable time.— Hubbert v. 
McCollum, 6 Ala. 225; s. c. 13 Ala. 289; Daniel v. Moda 
well, 22 Ala. 365; MeCaskell v. Lee, 39 Ala. 131. The sale, 
though inequitable, or illegal, the parties may confirm by acts 
in pais ; and this is especially true when its fruits have enured 
to the benefit of the party complaining. -A confirmation m 
pais in a court of equity is the equilavent of a judicial confir- 
mation.—?edus v. Tanke, 43 Miss. 614. If with full knowl- 
edge of the facts a party should take and hold, or should claim 
the fruits of the sale; orif he should acquiesce until subsequent 
interests are acquired in the lands, and improvements have 
been made, rendering it ditticult to place the purchaser in statu 
quo, the court will not interfere to vacate'the sale. In either 


of these cases, there is much of reason and justice of an estoppel 
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arising from the conduct or the silence of the party when it was 
a duty to speak. When there is no more than mere passiveness, 
mere inaction, and there have been no changes made in the 
property, and the purchaser at the sale is the party obtaining 
the decree, the rights and interests of subsequent purchasers not 
intervening, no certain time can be stated within which the 
court can relieve. The interference of the court depends 
necessarily upon the nature of each case and the circumstances 
of the parties.—Perry on Trusts, §§ 228-29. If the facts are 
~ unknown to the party complaining, or have been concealed, or 
he has been without the country ; the lapse of time, short of the 
period which will operate a bar under the statute of limitations, 
is of less importance than when the party is fully informed, and 
is not under disability, or absent from the State. The lapse of 
time relied on as a bar to relief, a little more than five years 
from the sale, is not available in this case. During four years 
of the period the appellant resided without the State, had no 
information that the sale was irregular and illegal; the com- 
plainant was the purchaser of the property, has made no im- 
provements, and there is no change in the condition of the 
property, or in the situation of the parties which will prevent 
placing them in statu quo, preserving their rights, and doin 
complete justice between them.—Adlore v. Sewell, 94 U.S. 506. 
Nor is it an answer to the prayer for relief, that the property 
at the sale commanded its full value, and the proceeds were 
applied to pay the debt of appellant. Men can not be de- 
prived of their property, even for the payment of just debts, 
otherwise than by due process of law; and courts can not take 
to themselves the power. of disposing of: lands. The power, 
when it can be rightfully exercised, is derived from the law; and 
if there be not substantial compliance with the law conferring 
the power, it is of injury to the party who is to be disseized of 
his freehold. If upon the theory, that no wrong is done by a 
sale of property in violation of law, when the proceeds of sale 
are applied to pay a just debt, parties were allowed to wield the 
process of the courts in their own favor, exacting the measure 
of justice which they claimed, however rightfully, it is manifest 
oppression and abuse would soon follow, and private rights 
would be subverted.—Sherman v. Boyce, 15 Johns. 447. 

The sale by the sheriff was a mere incident to, and depen- 
dency of the sale by the register. In the absence of a statute 
conferring on the court the jurisdiction, on the foreclosure of a 
mortgage, or upon the enforcement of the lien of a veudor on 
lands, a court of equity does not render a decree for any balance 
of the mortgage debt, or of the purchase-money, which may re- 
main enpeld after a sale under the decree of foreclosure, or un- 


der the decree enforcing the lien.— Hunt v. Lewin, 4 Stew. & 
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Port. 138; Winston v. Browning, 61 Ala. 80; Orchard », 
Hughes, 1 Wall. 73. The statute confers on the court jurisdie- 
tion to render such decrees, and to enforce them by execution, 
only when “ the property ordered to sale shall have been sold, 
and the sale confirmed, and the balance due ascertained by the 
decree of the court.” —Code of 1876, § 3908. The balance can 
not be ascertained, nor the decree rendered, until there has been 
a sale and confirmation by the court. The rendition of the de- 
cree is, of consequence, dependent upon the prior sale and its 
confirmation. If a stranger, in good faith, should become a 

urchaser at a sale under execution issuing on the decree ren- 

ered upon the confirmation of a sale, which was subsequently 
vacated, his rignts would probably be protected, as they would 
be protected, if he had apamngne under process issuing on a 
judgment or decree which was subsequently reversed.— Marks 
v. Cowles, 61 Ala. 304. But when, as in the present case, the 
party obtaining the decree becomes the purchaser, it is of his 
own election and at his own peril, that he executes the decree ; 
and the vacation of the prior sale will operate a vacation of the 
subsequent sale dependent upon it for validity. The same rea- 
sons of policy which secure to an innocent purchaser a valid 
title, do not exist when the party obtaining an erroneous or un- 
just decree becomes the purchaser; and it would be simple in- 
justice to allow a party, guilty of irregularity or illegality, to 
protit by it. The full measure of justice to him is restoration 
to the condition in which he was when the irregularity occurred. 
Marks v. Cowles, supra. Subsequent purchasers from him, 
having notice of the infirmity of his title, are affected by it. 
There is no doubt that Milner, the purchaser from the company, 
had full notice of all the irregularities attending the sales, and 
knew the rights of the appellant. Notice to him was notice to 
his wife, as whose agent or trustee he acted in causing the con- 
veyance to be made to her instead of himself, as was originally 
intended. | 

We do not inquire, whether the appellant had an interest in 
the lands sold under the execution, which was subject to be 
levied on and sold. The quality of his interest, whether he can 
ever acquire the legal title, or the terms and conditions upon 
which he may acquire it, are inquiries which will arise and can 
be determined properly, only when he may claim specific per- 
formance of the contract of purchase. The only relief which 
can now be afforded him, is a vacation of the sale by the sheriff, 
which follows from a vacation of the prior sale upon which it 
was dependent. 

The decree of the chancellor must be reversed, and a decree 
here rendered in conformity to this opinion. 

VoL. LXxuI. 
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McCoy v. Gentry. 


Bill in Equity to have Conveyance of Land, absolute on its 
‘ace, declared a Mortgage, and to redeem. 


1. Statute of limitations; when runs in favor of mortgagee against mort- 
gagor.—The statute of limitations runs in favor of a mortgagee in posses- 
sion against the mortgagor out of possession. 

2. Same; when a bar to a billin equity to have absolute conveyance of 
land decreed a mortgage, and to redeem.—The statute of limitations is a 
complete defense to a bill in equity filed by a grantor in a conveyance of 
land, absolute on its face, to have the conveyance decreed a mortgage, 
and to redeem, when, at the time the bill was filed, the grantee and those 
claiming under him had held independent possession of the conveyed 
premises for more than twelve years, during which time neither word nor 
act is alleged or proved, recognizing the grantor’s claim to the land. 

3. Same; what will not operate to remove the bar.—The bar of the statute 
of limitations in such case can not be avoided by proof that, at the time 
of the execution of the conveyance, there was a parol agreement hetween 
the grantor and grantee, that the latter should hold the land in trust for 
the benefit of the former, when the proof offered to establish the trust 
proves also that the real design of the parties to the conveyance, in its 
execution, was to hinder and defraud the grantor’s creditors. 


Apprat from Lee Chancery Court. 

Heard before Hon. N. 8S. Granam. 

The bill in this cause was tiled on 18th September, 1879, by 
Daniel H. Gentry against Leander F. Metoy and John F. 
Lewis, to have a conveyance of land, absolute on its face, and 
reciting a moneyed consideration, executed, as ‘alleged in the 
bill, on sth May, 1866, by the complainant to the defendant 
McCoy and James F. Waddell, attorneys-at-law, declared a 
mortgage, executed to secure a fee of $500, which the com- 
plainant had agreed to pay said attorneys in the event of their 
successful defense of a bill in equity, which had been filed 
against him in the Chancery Court of Russell county by one 
Rogers, seeking, as purchaser, a specific performance of a con- 
tract for the purchase of the land conveyed by the conveyance to 
McCoy and Waddell; and for redemption; and also to have 
set aside and canceled a deed from complainant to Rogers, and 
a deed from Rogers to McCoy, subsequently executed, and con- 
veying the same land, as having been obtained by fraud and 
undue influence, practiced upon the complainant by the de- 
fendant McCoy. wis was fade a party defendant as a sub- ° 
sequent purchaser from McCoy. The averments of the bill, 
and the facts disclosed by the evidence, necessary to an under- 
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standing of the points decided, are stated in the opinion. The 
defendants separately demurred to the bill, setting up, among 
other things, the statute of limitations of ten years. The demur- 
rer was overruled ; and afterwards, on a submission of the canse 
on pleadings and proof, a decree was entered, granting relief to 
the complainant. 

The decree overruling the demurrers, and the decree grant- 
ing relief tu the complainant, are here assigned as error. 


G. D. & G. W. Hoorerr, for appellants. 
H. C. Liynsey, contra. 


STONE, J.—Taking the averments of the bill and the tes- 
timony of the complainant, Gentry, as true, and they show the 
following state of facts: About December, 1866,-Gentry moved 
off the premises in controversy, and McCoy moved in and took 
‘possession. He continued in possession, exercising acts of 
ownership and control until 1872 or 73, when he sold to Lewis, 
and the latter entered and occupied. He remained in quiet 
and undisturbed possesson under a contract of purchase from 
McCoy, until this bill was filed in September, 1879. During 
all this time there is neither averment nor proof that either 
McCoy or Lewis did any act, or uttered a word in recognition 
of any right or interest Gentry may have or assert in the land. 
So far as the averments or proof go, McCoy and Lewis have all 
the while held in independent right; and the case made for 
complainant seeks, with persistent effort, to show that, from 
the very commencement, McCoy has intended to appropriate 
the lands to himself, and to deprive Gentry of them. Nor is 
there a word, either of averment or proof, that Gentry was at 
any time ignorant of McCoy’s purpose. True, Gentry charges 
in the bill, but does not testify, that about the time MeCoy 
took possession—-December, 1866—he, McCoy, said to Gentry, 
“T will save your land for you.” There is no proof of this; 
but if there were, the remark is very ambiguous. The suit 
with Rogers was then undetermined, and the remark. may 
have had reference to that undetermined suit. The reversal of 
that decree was necessarily implied in the remark, if made, for, 
as the case then stood, it was decreed to be the property of 
’ Rogers, and neither Gentry nor McCoy could claim it. A re- 
mark, so indeterminate in meaning, even if proved, would not 
be a safe predicate for a decree determining the title to lands. 
So, without reference to the writings passed, the undisputed 
facts are, that, for more than twélve continuous years, tirst Me- 
Coy, and then Lewis, holding under him, have had the un- 
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broken, undisturbed possession of the land, exercising all the 

while customary acts of ownership and dominion. 

The bill in this case has another phase, which, we suppose, 
is an attempt to break the force of the stubborn facts stated 
above. It charges that the transaction it seeks to overhaul, had 
its origin in a retainer of Waddell and McCoy, attorneys-at-law, 
by Gentry, to defend him against the chancery suit of Rogers, 
which is reported in 40 Ala, 442. The averments are, that 
Gentry promised the attorneys a fee of five hundred dollars, 
if they succeeded in gaining for him said chancery suit of 
Rogers. It then charges that to secure the payment of that 
fee, he conveyed the lands in controversy by absolute deed to 
said attorneys, on a recited consideration of two thousand dol- 
lars paid; that the deed was intended to operate as a mortgage, 
and that the only consideration was said contingent fee of five 
hundred dollars, no money being paid or promised by McCoy and 
Waddell. The retainer and the execution of this deed were of 
date May 18, 1866. No explanation or reason is given why 
this conveyance was made by absolute deed, and not by mort- 
gage. It may as well be stated here, that the bill anakes no 
charge of improper conduct against Waddell. Its averments 
are that he recognized the conveyance as a mortgage security, 
and sold and conveyed his interest to MeC oy in 1867. The 
bill then charges that the deed from Gentry to Waddell and 
McCoy was altered by McCoy, or through his procurement, by 
erasing the tigure 1 before the figure 8, so as to make it appear 
it was executed on the Sth of May, instead of the 1Sth; and 
that this was done after delivery, without the knowledge and 
consent of Gentry. A motive, on the part of McCoy, for this 
alteration is attempted to be shown, in this: One Sills had re- 
covered judgments against Gentry on the 16th day of May, 
1866, amounting to some seventeen hundred dollars. The ar- 
gument is, that this alteration was made to give to the deed the 
appearance of having been executed before the Sills judgments 
were recovered. It was at that time a debated question with 
the profession, whether judgments operated as liens on lands. 

The case of Gentry v. Rogers was decided in this court in 
favor of Gentry in the early part of the year 1867. By that 
decision it was determined that Rugers was not entitled to 
specific performance, and his bill was s dismissed, as wanting in 
equity. It was also announced that Rogers was remitted to 
his remedy at law, if he had any. Not having paid any part 
of the purchase-money, he was, of course, without any remedy 
by suit on the bond. The bill in this case charges as follows : 
“Some time in the year 1867, the said L. F. McUoy, still being 
of counsel for your orator in said Supreme Court, in anticipa- 
tion of an early reversal of the same therein, or knowing that 
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the same had just been reversed, and the bill of said Rogers 
finally dismissed, went to said Rogers, against whom he bal 
been employed to protect your orator’s interest, and obtained 
from him a written agreement, that he, the said Rogers, would 
convey to him, the said MéCoy, all the right and interest he, 
the said Rogers, possessed in said land, and turn over your 
orator’s bond thereto executed in December, 1859, in consid- 
eration that said McCoy would pay the cost of said cause of 
Rogers against your orator.” This averment suggests the fol- 
lowing reflection: It tirst leaves it in doubt whether the suit 
of Gentry v. Rogers had been decided by this court, and then 
avers that Rogers, who had obtained a decree in the court 
below, securing to him a valuable tract of land, sold and sur- 
rendered all interest he had in said land to the attorney of his 
adversary, for the paitry consideration that the latter would 
pay the cost of the suit. 

The bill proceeds: “ About a week after the execution of 
said written agreement between said McCoy and Rogers, and 
after the reversal of said cause in said Supreme Court, and 
the dismissal thereby of Rogers’ bill for specitic performance, 
but which facts, as well as the design of said McCoy, and his 
said agreement with Rogers, were all nnknown to your orator, 
said McCoy directed, and had your orator to make a deed to 
said land to said Anthony F. Rogers.” This deed recited a 
consideration of thirty-two hundred d llars paid, while the bill 
avers nothing was paid. The bill fails to aver any representa- 
tion made, or inducement offered by McCoy to Gentry, as a 
motive for executing this deed. Is this not a very oe 
account.of a real transaction? Gentry was contesting, severely 
contesting Rogers’ right to recover the land, and, to this. end, 
employed counsel to represent him, promising them a liberal 
fee for their services, if successful. He ‘had received nothing 
of the purchase-money promised by Rogers, and did not know 
the suit had been decided in his favor. Yet, without any con- 
sideration paid or promised, he conveyed this very land to the 
very man whose claim he was thus contesting, without any 
knowledge or information that it was to be reconveyed either 
to him, or to his counsel, to whom he, Gentry, had previously 
vonveyed the title. And the only explanation he offers is, that 
McOoy, his counsel, “directed and had” him to do so. This 
averment makes a heavy draft on credulity. The bill then 
avers that a few days afterwards—in the spring of 1867— 
Rogers conveyed the land to McCoy. 

There are other features of this bill equally damaging to 
Gentry. The administrator of Sills had filed a bill against 
Gentry and McOoy, charging fraud in the conveyances men- 


tioned above, and charging against McCoy the fraudulent 
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alteration of the deed, averred in tlris bill. That bill was an- 
swered by Gentry under oath. He denied the fraud charged, 
and answered that the conveyance was a real sale, vesting a fee 
simple title in Waddell and McCoy, and that they had paid 
him for the land. In that sworn answer is the following par- 
agraph, which sheds an additional unfavorable light on the 
claim now asserted by Gentry: ‘“ Defendant [Gentry] admits 
that he filed his petition in the U. S. court, and was adjudged 
a bankrupt in 1867 or 1868, and that John L. Pennington is 
his assignee,” etc. Now, whether Gentry’s deed to Waddell 
and McCoy was an absolute conveyance, or a mortgage, he 
seems to have used it in the former capacity, ‘in defending 
against Sills’ administrator, and there is room, at least, for 
inference, that the bankrupt assignee was kept at bay by force 
of its terms. There is no legal proof of the bankruptey to 
be found in this record. If there were, that itself would be 
sufficient to defeat Gentry’s present suit.— Bolling v. Munchus, 
59 Ala. 482. 

The averment in the present bill, relating to that sworn 
answer, is, that McCoy “had prepared for your orator an an- 
swer in said cause, under oath, affirming that said conveyance 
of land to Waddell and McCoy was a conveyance in fee simple, 
and without any condition ; that the transfer of said personal 
propery was for a sufficient money consideration paid by said 

. F. MeCoy to your orator. But your orator states that he 
was ignorant in fact of the statements made in said answer, 
and that the same was made by him only under the influence 
and by the direction of his said solicitor, McCoy.” 

We have stated all this bill contains in explanation of that 
sworn answer, or of its strange averments. They certainly 
present the ae in no favorable light. Three solemn 
‘transactions, each one, unexplained, furnishing. the strongest 
evidence that Gentry made an absolute disposition of the lands, 
and little or no excuse offered why either was done. And, as 
to the sworn answer, the attempted excuse of “ignorance” of 
the eontents is certainly very unsatisfactory. An oath should 
be the most sacred of assertions; and yet, without knowing its 
contents, this complainant avers and testifies he made oath to 
the answer in chancery, simply because his counsel told him 
it was all right, and told him to make the affidavit. There is 
but one plausible explanation of this conduct of complainant, 
and that is, that he was seeking thereby to place his property 
beyond the reach of his creditors. And it seems he succeeded, 
alike against Sills’ administrator, and, perchance, the bankrupt 
court. If this was his purpose, chancery will grant him no 
relief. —Hing v. King,61 Ala. 479. 
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While we have felt it our duty to comment thus unfavor- 
ably on the conduct of the complainant, as shown in his bill 
and in his testimony, there is much in the conduct of McCoy, 
as shown in this record, which needed explanation, and whieh, 
if untrue, he could, at least, have denied, and, to some extent, 
have disproved by other testimony. He has neither testified, 
nor offered evidence in his own exculpation. The general 
aspect of the ease is, that Gentry and McCoy had a common 
purpose to hinder and defraud the creditors of the former, and 
that the latter determines to hold the stake acquired. No 
court will grant active relief to either party in such unholy 
alliance. So, without announcing absolutely that the principle 
last announced is applicable to the facts of this case, we are 
within safe bounds when we affirm that the effort to take this 
case without the influence of the statute of limitations, if sue- 
cessful, would lead to the conclusion that the real design of the 
conveyance was to defraud Gentry’s creditors. The proof 
offered to establish the trust, proves the frand as well; and 
furnishes no excuse why the statute of limitations should not 
be heid a bar. 

This case, then, must be determined on the demurrer, setting 
up the statute of limitations of ten years. As we have shown 
above, McCoy, and Lewis claiming under him, had held inde- 
pendent possession of the premises for more than twelve years 
when this suit was brought. During all that time, neither 
word nor act is alleged, or proven, recognizing, in the least, 
Gentry’s claim to the land. This is a complete bar to his 
recovery, no matter how clear his original title may have been. 
The gravamen of the bill is, that Gentry isa mortgagor, seeking’ 
to redeem. The statute of limitations runs in favor ‘of a 
mortgagee in possession, against the mortgagor out of posses- 
sion.— Byrd v.,McDaniel, 33 Ala. 18; Coyle v. Wilkins, 57 
Ala. 108. . 

The decree of the chancellor is reversed, and a decree here 
rendered, dismissing the complainant’s bill. Let the costs of 
the original suit, and the costs of appeal, both in the court 
below and in this court, be paid by the appellee. 
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Dawson ¥v. Burrus & Williams. 


Bill in Equity to foreclose Mortgage. 


1. Alienation of wife’s homestead; examination separate and apart 
from the husband not required.—The examination of the wife separate 
and apart from the husband, touching her voluntary signature and 
assent to a mortgage or other alienation of the homestead, is not required 
when the' homestead is the property of the wife; but only when it be- 
longs to the husband. ; 

2. Conveyance by wife; ignorance of contents when signed, insufficient 
to avoid.—A married woman can not avoid the legal effect of her signa- 
ture to a mortgage or other conveyance, otherwise valid, by merely 
showing that, when she signed it, she neglected to read it, and was 
ignorant of its contents. The reasonable presumption, in the absence 
of proof, is, that she was of sufficient intelligence to be able to read, and 
her ignorance wil! be attributable to her own neglect. 

3. Statute requiring suits to be brought in name of beneficial owner does 
not. apply to suits in equity.—Section 2890 of the Code of 1876, requiring 
that actions upon contracts, express or implied, for the payment of 
money, to be ** prosecuted in the name of the party really interested,’’ 
whether he has the legal title or not, does not apply to suits in equity. 

4. When trustee may file bill in his own name to foreclose mortgage. 
An agent or trustee, intrusted with the exclusive control and manage- 
ment of money of his principal or beneficiary for the purpose of lending 
it on interest, having, without disclosing his principal’s name in the 
transaction, made a loan thereof, taking a note therefor in his own name, 
secured by mortgage on land, which conveys the land to him, may main- 
tain, in his own name, a bill in equity to foreclose the mortgage, the 
purpose of the suit being to reduce the money loaned to possession, an 
active duty imposed on him by the trust. 

5. Same; beneficiary not a necessary party.—The principal or bene- 
ficiary, in such case, while he may be a proper party, is not a necessary 
party tothe bill. . 

6. Evhihits to bill in equity; may be proved viva voce at hearing, on 
proof of loss.--Exhibits to a bill in equity may be proved riva voce at 
the hearing without the production of the originals, when they are shown 
to have been lost; and if the defendant is entitled to one day’s notice 
under the rules of practice, a failure to object to the offered proof on 
that specific ground, is a waiver of it. 

7. Usury; statute of Georgia construed.—A reasonable construction of 
the statute of Georgia, approved February 24th, 1875, fixing the legal 
rate of interest in that State at seven per cent. per annum, and author- 
izing a conventional rate of twelve per cent. per annum, by special agree- 
ment of the parties, and providing that ‘it shall not be lawful’’ to 
charge a rate of interest greater than that authorized, but not declaring 
whether usury shall vitiate the entire contract, or render it void only for 
the interest unlawfully charged, is, that the penalty for usury is intended 
to be only a forfeiture of the entire interest charged, and.that a recovery 
can only be had for the principal. 

8. Same; when court of equity will not give interest on contracts tainted 
by—When a mortgagor, as complainant, seeks equitable relief against 
usury, he is usually required to do equity by paying or tendering the 











112 SUPREME COURT (Dec. Term, 


{Dawson v. Burrus & Williams. ] 


principal with legal interest ; but when, as in this case, the foreclosure 
of a mortgage securing a debt tainted with usury is sought by the mort- 
gagee, and the usury is pleaded, no interest can be recovered. 


Appeat from Russell Chancery Court. 

Heard before Hon Joun A. Fosrer. 

The bill in this cause was filed on 17th April, 1877, by Bur- 
rus & Williams, a mercantile partnership residing and carrying 
on business in the city of Columbus, in the State of Georgia, 
against William Dawson and Barbara Dawson, his wife, for the 
purpose of foreclosing a mortgage executed by said defendants 
on 27th March, 1875, conveying a tract of land siutate in Rus- 
sell county in this State, the equitable separate estate of Mrs. 
Dawson, the legal title to which was in one Dudley, as her trus- 
tee, and securing a note signed by both defendants for $223.50 
and dated 27th March, 1875,at Columbus, Georgia. Copies of 
the note and mortgage were made exhibits to the bill. The 
mortgage was attested by two witnesses and recorded ; but it 
was neither acknowledged nor probated. The land conveyed 
by the mortgage contained about three hundred and forty-five 
acres, and embraced the defendants’ homestead. The cause was 
before this court at a former term, when the decree of the 
chancellor was reversed, and it remanded.—See Burrus & Wil- 
liams v. Dawson, 66 Ala. 476. After the remandment, the bill 
was amended by adding the trustee as a party defendant. The 
defenses set up by the defendants in their answers, and the 
facts disclosed by the evidence, necessary to an understanding 
of the points decided, are sufficiently indicated in the opinion. 

At the fall term, 1881, on a submission of the cause “ fora 
decree of reference,” a decree was entered, ordering the register 
to state an account, and ascertain and report how much, if any 
thing, was due on the debt secured by the mortgage, directing 
how the account should be stated ; ordering him further to “as- 
certain and report what, if any usury may be in said debt;” 
and reserving for future consideration “all other questions of 
whatever character, involving the rights and equities of the 
parties in this cause.” On the reference had before the register 
under this decree, the complainants introduced in evidence, 
among other things, the original of their mortgage, and also the 
copy of the note exhibited to the bill. Tothe copy of the note 
the defendants objected, but their objection was overruled, and 
they excepted. At the spring term, 1882, the cause was submit- 
ted for final decree on the register’s report and exceptions 
thereto, filed on behalf of the defendants, and on pleadings and 
proof. On this submission proof of the execution and loss of 
the note, and of its contents was made before the chancellor; and 
a decree was rendered overruling the defendants’ plea of usury, 
and ordering the payment to the complainants of the sum of 
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$224.72, the amount reported by the register as due on the 
mortgage debt, and, in default of payment thereof within ten 
days, a sale of the premises conveyed by the mortgage. 
The errors here assigned are based on this decree. 


A. A. Dozier and Wn. H. Barnes, for appellant. 


James M. Russevy and Gro. D. & Gro. W. Hooper, contra. 


SOMERVILLE, J.—When this case was last before us on 
appeal (Burrus & Williams v. Dawson, 66 Ala. 476), we sus- 
tained the mortgage, for the foreclosure of which the bill was 
filed, as a valid incumbrance upon the lands conveyed, which” 
were held to be the equitable separate estate of the wife, and 
liable, therefore, to be charged and conveyed by her as if she 
were a feme sole. 

The claim of homestead sought to be set up in the mortgaged 
lands is clearly without merit. These lands are the property of 
the wife, Mrs. Barbara Dawson, and not of her husband, being 
her equitable separate estate. In such cases it is not necessary 
that the wife should be examined separate and apart from her 
husband, touching her voluntary signature and assent. Such an 
examination is required only where the property mortgaged, or 
alienated is owned by the husband. This was the state of the 
law in March, 1875, at the time of the execution of the mort- 
gage, as it is now.— Weiner v. Sterling, 61 Ala. 98; Const. 
1868, Art. 14, § 2; Acts 1872-73, pp. 64-65 ; Const. 1875, Art. 
10, § 2; Code (1876), § 2822. 

The evidence fails, in our opinion, to show, that the execu- 
tion of the mortgage was obtained by fraud or misrepresenta- 
tion. It is shown, it is true, that when Mrs. Dawson signed 
the instrument she neglected to read it, and she testifies that 
she did not know it conveyed the land in question. We must 
presume that her alleged ignorance is attributable to her own: 
neglect, as the reasonable presumption, in the absence of proof 
to the contrary, is, that she was of sufficient intelligence to be 
able to read. Such a plea can not avail to avoid the legal ef- 
fect of a signature otherwise valid.— Gutter v Pickett, 61 Ala. 
387. 

The bill is properly filed in the name of the present com- 
plainants, Burrus & Williams, who are the payees of the note 
and also the mortgagees. It is immaterial that the money be- 
longed to one Feiix Burrus, as the complainants were entrusted 
with its exclusive control and management for the purpose of 
lending it on interest, and the transaction was one entirely be- 
tween the parties, Felix Burrus being altogether unknown as 
having any interest in the subject-matter. The cestui que trust, 
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in such cases, may be a proper party, but he is not a necessary 
one.—2 Perry on Trusts (3d Ed.), § 874; 1 7d. $§ 329, 330; 
Huckabee v. Swoope, 20 Ala. 491; Blevins v. Buck, 26 Ala. 
292; Hitchcock v. U. 8. Bank, 7 Ala. 388. The complainants 
are not mere nominal or naked trustees, but trustees of an ex- 
press trust, with active duties imposed on them, and the pur- 
ose of the suit is to reduce the money loaned to possession. 

his they have a right to do asa necessary power in the proper 
and continued execution of their agency, which is a strictly 
fiduciary one.—2 Jones on Mortg. § 1383; Sill v. Ketcham, 
Harr. (Mich.) Ch. 423. It is proper to add, that section 2890 
of the Code (1876), requiring all “actions” upon contracts ex- 
ress or implied, for the payment of money, to be “ proseented 
in the name of the party really interested, whether = has the 
legal title or not,” has no application to courts of equity, but 
only to proceedings in courts of common law. 

There was no error in the chancellor’s allowing proof of the 
exhibit to the bill v7va voce, without production of the original, 
which was shown to have been lost. The powers of the chan- 
cellor in this respect were certainly as great as those of the 
register, whose neglect in this particular the action of the chan- 
cellor was intended to supplement. If the opposite party was 
entitled, under the rules of practice, to one day’s notice, they 
should have objected on this specific ground. A failure to do 
so operated as a waiver.—66th Rule Ch. Prac., Code, 1876, 
p- 170; 17th Rule Ch. Pr., 7d. p. 164; 1 Brick. Dig. p. 749, 
$ 1627. 

It is insisted that the chancellor erred in ruling that the 
mortgage debt was not usurious. 

It is needless to discuss the question as to the law by which 
the present contract is to be governed, that of Alabama where 
it was executed, or that of Georgia where it bears date. The 
authorities are greatly conflicting tonching contracts of this 
nature, in which the matter of usury is involved.—Tyler gn 
Usury, 79 et sey. ; Story on Conflict of Laws, $§ 291-92, 280; 2 
Jones on Mort. $$ 656-661; Whait. on Contl. Laws, $$ 510, 
508; Moore v. Davidson, 18 Ala. 209; 1 Daniel on Negot. 
Instr. $$ 639, 923; Bullard v. Thompson, 35 Tex. 313. 

The defendants have set up the defense of usury both under 
the laws of this State and of Georgia, introducing a statute of 
the latter State, approved February 24th, 1875, which fixes the 
legal rate of interest at seven per cent. per annum, and au- 
thorizes a conventional rate of twelve per cent. per annum, by 
special agreement of the parties. The language of the act is, 
that “it shall not be lawful” to charge a rate of interest greater 
than that authorized ; but it is not declared whether a charge of 


usury shall vitiate the entire contract, or render it void only for 
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the interest unlawfully charged. A reasonable construction of 
the act is, that the penalty for such usury is intended to be only 
a forfeiture of the entire interest charged over and above the 

rincipal, and that a recovery can be had for the principal. 
Such is the construction adopted by the Supreme Court of 
Georgia in- Lanier v. Cox, 65 Ga. 265, where this statute is con- 
strued, and we think it the correct interpretation of the legisla- 
tive purpose. If this decision were before us as evidence, we 
might take it as couclusive, as the construction of. the statute of 
a sister State by her highest judicial tribunal. , 

The statutes of this State, in like manner, only operate to 
render such contracts voidable to the extent of the interest 
charged, declaring that they “‘can not be enforced except as to 
the principal.”—Code, § 2092; Bradford v. Daniel, 65 Ala. 
133. 

The principal of the mortgage debt,-as originally created, 
was only two hundred dollars. It is manifest that the interest 
charged, which is twenty-three dollars and a half for seven 
months, is not only in excess. of the legal rate of interest in 
Alabama, but also of the conventional rate of twelve per cent. 
allowed in Georgia. 

The effect of this is to forfeit the entire interest, inasmuch 
as the mortgagees are the active parties seeking the aid of the 
court to enforce their claim by a foreclosure, and usury is set 
up as a mere defense.—//unt v. Acre, 28 Ala. 580; 1 Whart. 
on Contr. § 469; Tyler on Usury, 448. Where the mort- 
gagor, or borrower, seeks equitable relief against usury as a com- 
plainant, himself invoking the aid of a court of equity, he is 
usually required to do equity by paying or tendering the prin- 
cipal with legal interest—Fslava v. Elmore, 50 Ala. 587; 
Uhifelder v. Carter, 64 Ala. 527; Morgan v. Schermerhorn,. 
19 Amer. Dec. 449. “The ground of this distinction,” as ob- 
served by Mr. Story, “is, that a court of equity is not posi- 
tively bound to interfere in such cases by an active exertion of 
its powers; but it has a discretion on the subject, and may pre- 
scribe the terms of its interference, and he who seeks equity 
at its hands may well be required to do equity. But, in the 
other case, if equity should relieve the lender, who is plaintiff, 
it would be aiding a wrong-doer, who is seeking to make the 
court the means of carrying into effect a transaction, manifestly 
wrong and illegal in itself.”—1 Story’s Eq. Jur. (12th Ed.), 
§ 301. 

There is nothing in the other assignments of error affecting 
the merits of the cause. 

The costs of this appeal will be taxed equally between the 
appellants and appellees. ' 

he decree of the chancellor is reversed, and a decree will 
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be rendered in this court, adjudging the complainant to be en- 
titled to recover the sum of two hundred dollars, the principal 
of their mortgage debt, less a credit for the sum of $59.35, as 
of December 4, 1875, with lawful interest only from March 
17, 1882, the date of the chancellor’s decree; and for this sum 
a foreclosure of the mortgage debt will be decreed upon the 
lands described in the bill. 


Robertson v. Bradford. 


Bill in Equity by Purchaser at Administrator's Sale to en- 
join Action of Ejectment by Heir. 


1. Sale of decedent’s land; when void.—An order of the probate court 
for the sale of a decedent’s land, based on an application which does not 
allege the existence of facts upon which the jurisdiction of the court is 
made by statute to depend, is coram non judice and void; and a sale 
made in pursuance thereof is a nullity. 

2. When parties estopped to assail judicial proceedings.—No person, 
whether sui juris, or under disability, who has received and retains the 
fruits of a judicial proceeding, can be heard to assail it either for irregu- 
larity or illegality, to the prejudice of others, who have in good faith re- 
lied and acted upon it; and in the application of this principle, it is im- 
material that the proceeding is void for want of jurisdiction in the court 
entertaining and sanctioning it. 

3. When heir estopped from setting up legal title to land sold under void 
order of probate court.—W here an administrator sells land of his intestate 
under a void order of the probate court for its full value, and the pur- 
chase-money is paid to, and used by the administrator in paying the 
debts of the estate, and in the maintenance of a sole and minor heir, 
such heir, not having made or tendered restitution of the purchase- 
money, is estopped in equity from asserting his legal title to the prejudice 
of the purchaser or his privies. 

4. When assignments of error considered as waived.—Assignments of 
error, which are not insisted on in argument, will be regarded as waived. 


AppkaL from Macon Chancery Court. 

Heard before Hon. N.S. Granam. 

The bill in this cause was filed on 10th July, 1882, by Joseph 
W. Bradford against Chlotilde Robertson, to enjoin an action 
of ejectment brought by her against him in the Cireuit Court 
of Macon county, for the recovery of a certain lot of land sit- 
uate in the town of Tuskegee. Asappears from the averments 
of the bill, and from the evidence, E. A. Ligon departed this 
life intestate, in 1863, seized and possessed of said lot, and 
leaving as his only heir at law his daughter, Chlotilde Ligon, 


who was then a minor of tender years; and soon thereafter R. 
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F. Ligon was duly appointed the administrator of his estate. 
On 15th August, 1863, said administrator filed in the Probate 
Court of Macon county, in which the administration of said 
estate was pending, a petition, setting forth that said estate was 
indebted, that it was “necessary to sell property to pay the 
debts of said estate,” and that “it would be more to the inter- 
est of all the parties to sell the house and lot [in controversy] 
than the personal estate ;’ and praying a sale thereof for the 
payment of debts. On this petition a decree was rendered, or- 
dering a sale of the lot; and, on 21st October, 1863, the lot was 
sold under the decree to Wm. P. Wood for its full value, who 
on the same day paid the purchase-money in Confederate money, 
and received from the administrator a deed, conveying to him 
the lot. On 28th February, 1865, said administrator made a 
partial settlement of his administration ; and on 22d November, 
1875, he made a final settlement thereof. It is also averred 
and proved that the proceeds of the sale of said lot were ap- 
plied to the payment of the debts of said decedent, and to the 
maintenance of the defendant. The complainant claims under .- 
Wm. P. Wood, the purchaser at said sale; and the defendant, 
as the only heir of said decedent. After the final settlement, 
the said Chlotilde Ligon intermarried with C. E. Robertson ; 
and on 29th July, 1850, being still a minor, and suing by her 
husband as her next friend, she commenced the action of eject- 
ment sought to be enjoined. At the time this suit was com- 
menced, she had attained her majority. . 

The cause was submitted on demurrer to the bill, motion to 
dismiss it for want of equity, and on pleadings and proof; and 
on the hearing, the chancellor caused a decree to be entered, 
overruling the demurrer and motion to dismiss, and granting 
complainant relief. 

These rulings, and others on the admissibility of testimony, 
not necessary to be here noticed, are now assigned as error. 


W. C. Brewer, for appellant. 
W. F. Fosrer, contra. 


BRICKELL, C. J.—The question of merit and importance 
in this case, that which is decisive of the rights of the parties, 
has been of frequent consideration and decision in this court, 
and we deem further discussion of it unnecessary. The ~— 
title to the lands in controversy resides in the appellant ; the 


proceedings in the court of probate, had at the instance of the 
personal representative of her ancestor, did not operate its 
divestiture, as we have heretofore decided.— obertson v. Brad- 
ford, 70 Ala. 385. The petition or application to the court of 
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probate for an order of sale, not alleging the existence of the 
facts upon which the jurisdiction of the court is made by 
statute to depend, the order granted was coram non judice,. It 
did not confer upon the personal representative authority to sell, 
and the sale made in pursuance of it was a nullity. The sale was 
made, however, the value of the premises being bid and paid, 
received by the personal representative, and by him applied to 
the payment of the debts of the ancestor. removing them as 
charges upon the personal estate, and to the maintenance of 
the appellant in the helplessness of her infancy. Restitution 
of it is not tendered, nor is it intended. In a court of equity, 
these facts estop the appellant from asserting her legal title to 
the prejudice of the purchaser, or his privies. There is no 
peinsipla of law better settled, or resting on wiser considera- 
‘tions of public policy, and higher considerations of justice, 
than that no person, whether sw juris, or under disability, and 
the character of the disability is not of importance, who has 
received and retains the fruits of a judicial proceeding, can be 
heard to assail it, either for irregularity or illegality, to the 
prejudice of others who have in good faith relied and acted 
upon it as valid. In the application of this principle, it is not 
of importance, that the proceeding is void because of a want 
of jurisdiction in the court entertaining and sanctioning it. 
The foundation of the principle is, that parties can not act 
upon and adopt such parts of a transaction as may be favor- 
able and. beneficial to themselves, and, at the same time, 
repudiate it so far as it may involve them in corresponding 
duties to others, who have yielded the right and advantage to 
them.— Pickens v. Yarborough, 30 Ala. 408; Williamson ». 
Ross, 33 Ala. 509; Wright v. Ware, 50 Ala. 549; Bell »v. 
Craig, 52 Ala. 215; Bland v. Bowie, 53 Ala. 153; McCully 
v. Chapman, 58 Ala. 325; Goodman v. Winter, 64 Ala. 410. 
The assignments of error relating to the objections to evi- 
dence have not been insisted on in the argument of counsel, 
and we regard them as waived.—1 Brick. Dig. 102, § 285. 
Affirmed. 
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Yonge v. Hooper. 


Bill in Equity to set aside Decree of Chancery Court, rendered 
in favor of Attorney against Client by Consent. 


1. Decree in vacation dismissing bill ; when erroneous.—The absolute 
dismissal of a bill in equity, in vacation, on a submission of the cause 
on demurrer and on motion to dismiss for want of equity, without re- 
serving to the complainant any right to amend, is a reversible error. 

2. Relation of attorney and client, that of trustee and cestui que trust. 
Attorney and client sustain to each other the severe relation of trustee 
and cestui que trust, and their dealings with each other are subject to the 
same intendiments and imputations as obtain between other trustees and 
their beneficiaries. ; 

3. Judgment confessed by beneficiary in favor of trustee ; burden of 
proof on latter to repel presumption of undue influence.—When a judg- 
ment is confessed by a beneficiary in favor of his trustee, or a deed is 
made by the former to the latter, in the absence of explanation, the in- 
tendment is, that the judgment or conveyance was obtained by undue 
influence, and the burden rests on the trustee to repel such intendment. 

4. Bill by married woman to set aside consent decree, foreclosing mort- 
gage; when without equity.—A bill by’ a married woman, seeking to set 
aside a decree in equity, rendered by consent of herself and husband, 
foreclosing a mortgage on land, her equitable estate, purporting to have 
been executed by herself and husband to an attorney, to secure a note 
for professional services rendered by the attorney, at the husband’s in- 
stance and request, but without her knowledge, in representing her in 
litigation in which her property was involved, which does not charge 
wrong or fraud on the part of the husband, or an active participation on 
the part of the attorney, in procuring her signatures to the note and 
mortgage, and which, without denying that she executed them, avers 
that she may have signed them, but that if she did, her signature thereto 
was ‘‘only obtained by the dictation, direction and control of her said 
husband,’’ while alone, without her knowledge of their contents, and 
that ‘‘it was the custom of her husband, whenever he wished her to do 
or sign anything, to say to her, ‘ do this or sign this,’ and it was equally 
her custom, in obedience to the unquestioned and unquestionable control 
he had exercised over her, to do and sign whatever he bade;’’ and 
which, without negativing the idea that her husband was her trustee, 
cleariy shows that he managed and controlled her property, and the 
litigation concerning it, and that she acquiesced in this with unques- 
tioning trust and confidence,—is without equity; her signature to the 
note and mortgage being, under this state of facts, as binding on her as 
it would have been, had the papers been fully explained to her. 

5. Same.—The complainant, in such case, must also show that the 
decree obtained was inequitable, in order to be entitled to relief; and 
hence, the bill in this case was held to be defective on the further ground 
that it did not deny that the professional services, the consideration of 
the note, were rendered, or that they were reasonably worth the sum 
charged. 

6.. Consent decree in favor of attorney against client ; when may be 
opened.—Such decree, if rendered on answer and consent prepared for 
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the wife and her husband by the attorney, while the relation of attorney 
and client existed, and at a time when he was engaged in active pro- 
fessional duties in defending the wife’s property, can not be sanctioned 
beyond a fair and reasonable compensation for the services rendered by 
him for her; and if the sum decreed is too large, this, on proper pleading 
and proof, will authorize a court of equity to open the decree, and set 
aside a sale made thereunder, the decree standing as security only for 
the sum ascertained to be due, and the onus being on the attorney to 
prove the reasonableness of his charges. 


Aprrat from Lee Chancery Court. 

Heard before Hon. N. S. Granam. 

The bill in this cause was filed on 25th July, 1881, by Mary 
A. Yonge against George D. and George W. Hooper, having 
for its main purpose the vacation and annulment of a decree 
rendered by the Chancery Court of Lee county on 11th June, 
1875, foreclosing a mortgage on land, the equitable estate of 
Mrs. Yonge, on a bill filed against her by the said George D. 
and George W. Hooper; and of a sale of the land under said 
decree. A copy of the record in the foreclosure suit is made 
an exhibit to the bill as amended; and from this exhibit, as 
well as from the averments of the bill, it appears that the 
mortgage foreclosed in that suit was dated 10th September, 
1872, purports to have been executed and acknowledged by 
Mrs. Yonge and her husband, since deceased, and was given to 
secure two promissory notes purporting to have also been signed 
by Mrs. Yonge and her husband, and to have been given for 
professional services rendered by the said Hoopers, as attorneys- 
at-law, “in relation to the separate estate of Mary A. Yonge.” 
It further appears from the averments of the bill, that said 
decree was rendered on a joint answer of Mrs. Yonge and her 
husband, filed in that cause, in which they admitted all the 
substantial averments of the bill, and on a written consent that 
said decree should be rendered, signed by her and her hus- 
band; that both the answer and the written consent were pre- 
pared by the said George D. and George W. Hooper ; that, at 
the time of the preparation and signing of these papers, the 
said Hoopers were representing Mrs. Yonge, as her solicitors, 
in a cause brought against her and her husband by a third 
party, and pending in said court, for a foreclosure of a mort- 
gage which she and her husband had executed on the lands 
covered by the mortgage executed to the Hoopers; and that 
on the same day on which she signed said written consent, the 
said Hoopers, acting for her, and as her solicitors, filed her an- 
swer in said cause. It is also averred that she signed the an- 
swer in the suit brought by the Hoopers, and the consent fora 
decree to be entered in their favor, at the request of her hus- 
band, without having read them, or having been informed of 


their contents. The other features of the bill are sufficiently 
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indicated in the opinion. To the bill as amended the defend- 
ants interposed a demurrer, assigning numerous grounds, and 
also moved to dismiss it for want of equity. On the submis- 
sion of the cause on the demurrer and motion to dismiss, the 
chancellor was of the opinion that the bill was without equity, 
and caused a decree to be entered, dismissing it. This decree 
was rendered in vacation, is absolute in its terms, and fails to 
reserve to the complainant the opportunity of amendment. 
The decree dismissing the bill is here assigned as error. 


H. C. Linsey, for appellant. 
Gro. W. Hooper, contra. 


STONE, J.—The decree of dismissal, in this case, was ren- 
dered in vacation, is absolute in its terms, and reserves to the 
appellant no right of amendment. For this reason it must be 
reversed.— Aingshbury v. Milner, 69 Ala. 502.; Bishop v. Wood, 
59 Ala. 253. 

Attorney and client sustain to each other the severe relation 
of trustee and cestui que trust, and their dealings together are 
subject to the same intendments and imputations, as those 
which obtain between other trustees and their beneficiaries. 
When a conveyance is made by the beneficiary to the trustee, 
or a judgment confessed by the former to the latter, in the ab- 
sence of explanation the intendment is, that the conveyance or 
judgment was obtained by undue influence, and the burden 
rests on the trustee to repel such imputation.— Zhompson v. 
Lee, 31 Ala. 292; Calloway v. Gilmer, 36 Ala. 354; Ferguson 
v. Lowery, 54 Ala. 510; Waddell v. Lanier, 62 Ala. 347. We 
cite the followlng authorities, without intending to adopt the 
extreme views expressed in some of them. We will state here- 
after the extent to which they are to be followed.— Draper's 
Co. v. Davis, 2 Atk. 295; Wood v. Downes, 18 Ves. 120; 1 
Perry on Trusts, § 203; Starr v. Vanderheyden, 9 Johns. 253 ; 
a v. Lambert, 10 Paige, 352; DeRose v. Fay, 4 Edw. 

1. 40. 

The bill in the present case, as amended, is defective in sev- 
eral particulars. It does not contain a denial that Mrs. Yonge 
executed the two notes and the mortgage on which the decree 
was rendered, which this bill seeks to vacate. Its language is, 
“It may be that the name of your oratrix, in her own hand- 
writing, may be subscribed to said pretended notes of date 
September 10th, 1872, and the like pretended mortgage of 
same date.” Itadds: “If such is the case, her said signature 
was only obtained by the dictation, direction and wae her 
said husband, at their own house and alone, and without her 
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knowledge as to what the papers were, or imported to be, and 
without the presence of any witness. That it was the custom of 
her husband, whenever he wished her to do or sign any thing, 
to say to her, ‘do this, or sign this;’ and it was equally her 
custom, in obedience to the unquestioned and unquestionable 
control he had and exercised over her, to do and sign’ whatever 
he bade.” The bill charges no wrong or fraud practiced by 
Mr. Yonge on his wite, the complainant, and does not negative 
the idea that he was her trustee. It clearly shows that he 
managed and controlled her property and the litigation concern- 
ing it, and that she acquiesced in this, with unquestioning trust 
and contidence. There can be no question that, under this state 
of facts, her signatures to the papers are as binding on her, as 
if the papers had been fully explained to her. It was her own 
fault, if having such confidence in her husband, she executed 
the papers without knowing their contents. No active partici- 
pation is charged on the Hoopers, in procuring these signatures, 
and, as we have said, no fraud is charged on the Reshuilll 
Getter v. Pickett, 61 Ala. 387. Then, this transaction must 
be treated, as if Mrs. Yonge voluntarily executed the notes, 
knowing their contents. If Mr. Yonge employed the Hoopers 
to represent the interests of his wife, in litigation range 
her property, and she gave her notes to secure the fee, it fol- 
lows that, having an equitable separate estate, such notes are 
— Jacie a charge upon such separate estate.—2 Brick. 

ig. 86-7. 

A notable defect in this bill ‘is, that it nowhere denies that 
the professional services, impliedly admitted to have been the 
consideration of the notes, were rendered by the Hoopers, or 
that they were reasonably worth the sum charged. A com- 
plainant, in sucl»a case as this, must show the decree obtained 
was inequitable, or he has no standing in court.-—Secor v. Wood- 
ward, 8 Ala, 500; Crafts v. Dexter, Ib. 767: Givens v. Tid- 
more, Ib. 745; 1 Brick. Dig. 666, § 376; Freeman on Judg. 
$516. The present case must be determined on precisely. the 
same principles, as if the decree was against Mr. Yeuus seek- 
ing to subject his property to its payment. 

‘For all equitable purposes, the decree obtained in 1875, un- 
der which the lands were sold in 1876,- must be treated as a 
confessed judgment. According to the averments of the bill, 
the answer of the defendants and the consent for decree were 
drawn by the defendants, while the relation of attorney and 
client existed between them, and at a time when they were en- 
gaged in active professional duties in defending Mrs. Yonge’s 
property. If this be so, then the law will not sanction such 
transaction beyond a fair and reasonable compensation for the 


services rendered by them for her. If the sum claimed and de- 
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creed is too large, this, on proper pleadings and _ proof, will 

make it proper to open the decree and set aside the sale, hold- 

ing it good only as a security for the sum ascertained to be due, 

the onus being on the Hoopers to prove the reasonableness of 

the charge, or charges. 

This is not a bill of review. It is a bill to set aside a con- 
fessed judgment, or rather decree, on the alleged ground that 
the trust and confidence the relation imposed, have been abused. 
The complainant avers that she was ignorant of the decree, and 
of the sale under it, until a very short time before this bill was 
tiled. We will not pronounce on the question of lapse of time, 
or staleness. 

Reversed and remanded. 


Allen, Ex’r, v. Terry, Trustee. 


Bill in Equity by Widow to charge. Estate of her deceased 
Mishead with Rents, Income and Profits derived from her 
Equitable Separate Estate, and collected hy him. 


1. Equitable separate estate; what constitutes.—A marriage settlement 
by which the husband conveys real and personal property to a trustee 
for the ‘‘ sole and separate use, benefit and behoof’’ of his wife, creates 
in her an equitable, as distinguished from a statutory, separate estate in 
the property conveyed. : 

2. Power of wife over equitable estate.—In a court of equity the wife has 
the same powers and rights over her equitable separate estate, as if she 
were a feme sole; and, unless specially restrained by.the terms of the in- 
strument creating the estate, she may dispose of it in any mode she may 
elect, and without the concurrence of the husband. 

3. Power of wife over rents, income and profits of her equitable estate. 
The wife has also the power to receive and control the rents, income and 
wm of her equitable separate estate, free from the interference of the 
vusband ; and, under her general power of disposition, she may give them 
to the husband, as to any other person; and if the husband, while living 
with her, receives such rents, income and profits, it will be presumed, in 
the absence of an express dissent on her part, that they were received 
by him with her consent, and will be regarded as a gift by her to him. 

4. When husband not chargeable with rents, income and profits of wife’s 
equitable estate; marriage settlement construed.—By a marriage settlement 
a husband conveyed improved real estate and stock in a manufacturing 
corporation to a trustee for the ‘‘sole and separate use, benefit and be- 
hoof ’’ of his wife, clothing her with the power ‘‘ to possess, use, control 
and enjoy the same, and the proceeds and profits thereof, in such way 
and manner as she may deem fit and proper, and with power to dispose 
of the same, or any part thereof, either by transfer in writing, or deed of 
conveyance during her life, or by last will and testament ; and if disposed 
of by her during her life, her trustee shall join with her in the transfer or 
conveyance ;’’ conferring on the trustee no power to manage or control 
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the property, but expressly relieving him of all responsibility in reference 
thereto ; and further providing that if she should die, ‘‘ without having 
made disposition of said property in any manner, then the same, whether 
it consist of money or other things, and the proceeds and profits thereof, 
shall descend to, and vest in her right heirs forever, share and share 
alike, to the exclusion’”’ of the husband and his heirs. Held, on a bill 
filed by the wife to charge the estate of her deceased husband with rents, 
income and profits derived from the property conveyed by the instrument, 
and collected by him, that a proper construction of the marriage settle- 
ment is to confine the mode of disposition therein designated to the cor- 
pus of the estate thereby created and to its accretions, and not to extend 
it to moneys received by the husband from rents, income and profits ; and 
that the husband’s estate was not chargeable with rents, income and 
profits derived from such property, and collected by him, no express dis- 
sent on her part being shown. 


Apprat from Jefferson Chancery Court. 
Heard before Hon. Tuomas Coss. 


The facts are sufficiently stated in the opinion. 


M. J. Porrer, for appellant, cited oper v. Roper, 29 Ala. 
247; Andrews v. Huckabee's Adm’r, 30 Ala. 144; Weems, 
Ex’r v. Bryan, 21 Ala. 302; s. c. 25 Ala. 195; Newlin, Fern- 
ley & Co. v. McAfee, 64 Ala. 357; Short v. Battle, 52 Ala. 
456; Acker v. Bender, 33 Ala. 230; Bates v. Bank, 2 Ala. 
451; Nesbitt v. Drew, 17 Ala. 379; Whitsett v. Womack, 8 
Ala. 466. 


Jno. T. Terry, contra, cited 1 Bish. on Married Women, 
$$ 844-6, 859, 867; Fernley v. McAfee, 64 Ala. 366; Pybus 
v. Smith, 3 Bro. (C. C.) 340; Parkes v. White, 11 Ves. 221; 
Jodrell v. Jodrell, 9 Beav. 59; Morgan v. Elam, 4 Yerg. 375; 
Cooke v. Husbands, 11 Md. 492; Hoyle v. Smith, 1 Head. 90; 
Helmetag v. Frank, 61 Ala. 67. 


SOMERVILLE, J.—The present bill is filed by Mrs. Vir- 
ginia Z. Allen, and the trustee of her separate estate, for the 
main purpose of charging the estate of her deceased husband 
with the rents, income and profits of such separate estate col- 
lected by the husband during his life-time. The property, 
from which these rents and incomes accrued, is claimed by the 
wife under the provisions of a marriage settlement by which 


the husband, Robert Allen, conveyed it to her trustee, Terry, . 


“for her sole and separate use; benefit and. behoof.” There is 
no controversy about the fact that the words used in the con- 
veyance create in the wife an equitable separate estate, as dis- 
tinguished from a statutory one.—/Jones v. Reese, 65 Ala. 134; 
Miller v. Voss, 62 Ala. 122. The powers and rights of the 


wife over such an estate, in a court of equity, have been uni- 
Vou. Lxxmt. 
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formly settled to be those of a feme sole. Unless specially 
restrained by the terms of the instrument creating the estate, 
she may dispose of it in any mode she may elect, without the 
concurrence of the husband.— Robinson v. O'Neal, 56 Ala. 
541; Short v. Battle, 52 Ala. 456. These principles are mere 
maxims of ancient equity jurisprudence, and we do not under- 
stand their verity to be impugned in this case. 

The rule as to the rents, income and profits of the wife’s 
separate estate of this character is equally well settled by the 

st decisions of this court. She is entitled to receive and con- 
trol them herself, free from any interference of her husband; 
but she may give them to the husband, as she may to any other 

rson, under her general power of disposition. Hence, it 
has been held that, if the husband, while living with her, re- 
ceives such income and profits, it will be presumed, in the ab- 
sence of an express dissent on her part, that they were received 
by her consent, and they will be regarded as a gift to him. 
Cordon: Rankin & Co. v. Tweedy, 71 Ala. 202; Roper v. 
Roper, 29 Ala. 247; Andrews v. Huckabee, 30 Ala. 143. This 
was the settled doctrine of the English courts of chancery; 
and from it followed the mere corollary, that, where such gift 
was express or implied, the wife was precluded, after the death 
of the husband, from charging his estate with what he had re- 
ceived.— Pawlet v. Delaval, 2 Vesey, sr., 663; Milnes v. Busk, 
2 Vesey, jr., 488. 

It is insisted, however, by appellee’s counsel, that the mar- 
riage contract itself must be construed to put a restraint upon 
the wife’s power of disposition of the income and profits, as 
well as of the corpus of the property in question ; and that 
neither the one, nor the other could be disposed of by her, 
during her life, unless by instrument of writing, signed by her 
jointly with her trustee. We do not concur in this construc- 
tion of the nuptial settlement. Conceding that the particular 
mode of disposition specified is exclusive, and negatives the ex- 
ercise of any other mode, we think it applicable only to the 
corpus of the property, and not to the rents, income and profits, 
at least, when in the form of money. The property is conveyed 
to Mrs. Allen’s trustee, for her sole and separate use, with the 
power to her to possess, use, control and enjoy the same, and the 
proceeds and profits thereof, in such way and manner as she 
may deem fit and proper, and with power to her to dispose of 
THE SAME, or any part thereof, either by transfer in writing, or 
deed of conveyance, during her life, or by last will and testa- 
ment ; andif disposed of by her during her life, her trustee shall 
join with her in the transfer or conveyance.” The corpus of 
the property consists of certain improved real estate in the 
city of Sicaincton, Alabama, and certain stocks in the Eagle 
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and Phcenix Manufacturing Company, in the State of Georgia. 
The trustee is given no power to manage or control the prop- 
erty, but is expressly relieved of all responsibility to do so, 
The instrument then provides, that if Mrs. Allen “ depart this 
life, without having made disposition of said property in any 
manner, then the same, whether it consist of money or other 
things, and the proceeds and profits thereof, shal] descend to 
and vest in her right heirs forever, share and share alike, to 
the exclusion of the said Robert Allen and his heirs.” We 
think the more natural and reasonable construction of this in- 
strument is, to confine the mode of disposition designated to the 
corpus of the estate and its accretions. It is safe, at least, to 
say that it has no application to money received by way of rents 
and profits. The law does not favor restrictions sought to be 
engrafted upon the jus disponendi of property,—a feature 
which is usually annexed to ownership, and imparts to it its 
most valuable characteristic. This is peculiarly true of money, 
which cireulates by mere delivery from hand to hand. It can 
not be supposed that the parties to this agreement contemplated 
that the wife should transfer moneyed rents and income to the 
husband, or to any other person, by instrument in writing, duly 
signed by her and her trustee. No instrument must be construed 
so as to be productive of an absurdity which would violate the 
universal usages of business and commerce, unless its clear lan- 
guage exacts such a construction, and no other reasonable mean- 
ing can be eliminated. 

This view is in harmony with the construction put by this 
court upon our statute imposing restrictions upon the power of 
married women to dispose of their statutory separate estates. 
It can not be supposed that the section of the Code, requiring 
the sale or conveyance of such species of property to be made 
by the husband and wife jointly, “by instrument of writing, 
attested by two witnesses,” has any reference to money which 
is a part of the wife’s statutory separate estate.— Castleman v. 
Jeffries, 60 Ala. 380, 391; Marks v. Cowles, 53 Ala. 499. 

We think the chancellor erred in charging the estate of the 
husband with the moneys collected by him during his life-time, 
belonging to the rents, income and profits of Mrs. Allen’s sep- 
arate estate. The fair inference from the evidence is, that they 
were used by him in support of the family. At any rate, in 
the absence of the wife’s dissent, the law raises the preswmp- 
tion of a gift to him by her. 

The decree of the chancellor is reversed, and the cause is 
remanded. 
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Cramer & Cohen v. Watson. - 


Bill in kquity by Judgment Creditor to redeem Lands sold 
under Power contained in Mortgage. 


1. Right of redemption by judgment creditor at common law and under 
the statute distinguished.—The common law right of a judgment creditor 
toredeem the Jands of his debtor which are subject to mortgage, is es- 
sentially different and distinct from the right to redeem given by the 
statute; the common law right must be exercised before a foreclosure, 
while the right conferred by statute can but seldom, if ever, come into 
existence until the other has been barred by foreclosure. 

2. Same; can not be blended in one bill.—If it be possible, in any case, 
that the two rights can co-exist, and that the creditor may have an elec- 
tion to exercise either, they can not be blended in one bill, though the 
bill be filed in a double aspect, or in the alternative ; as such a bill would 
present inconsistent and repugnant claims to relief, the relief which could 
be granted in one aspect being materially variant from that which could be 
granted in the other. 

3. Statutory redemption of lands sold under mortgage; when tender in- 
sufficient. —To the statutory right of a judgment creditor of a mortgagor 
to redeem lands sold under a power contained in the mortgage, from the 
purchaser at the sale, the payment of all lawful charges upon the lands 
which have accrued to the purchaser, is as essential as is the pay- 
ment of the purchase-money and interest; and hence, a tender of the 
purchase-money and interest, without a tender of such charges is insuffi- 
cient, and may be rejected. 

¢ 4. Same; value of permanent improvements a lawful charge.—The stat- 
ute contemplates that a purchaser of lands at mortgage sale, while in 
possession, and before redemption, may make permanent improvements 
thereon; and the value of such improvements is a lawful charge upon 
the lands which a judgment creditor, seeking to redeem, must pay, or 
offer to pay; and hence, an offer to redeem, not including the value of 
such improvements, is insufficient, and will not give rise to the right of 
redemption. 

5. Same; when debt secured by junior mortgage alawful charge.—Where 
a junior mortgagee becomes the purchaser of lands at a sale under a 
power contained in a prior mortgage, the debt secured by his mortgage 
isa lawful charge upon the lands, to the payment of which a judgment 
creditor seeking to redeem under the statute is bound ; and hence, an offer 
to redeem, which does not include such debt, the amount thereof being 
known, is insufficient. 

6. Same; when junior mortgagee, as purchaser, not bound to account 
jor rents and profits.--A junior mortgagee, purchasing at such sale and 
taking possession under his purchase, does not stand in the relation of 
mortgagee in possession to a judgment creditor seeking to redeem under 
the statute, but he holds as purchaser, as absolute owner; and hence, 
therents and profits accruing to him, while in possession, can not be ap- 
a. to the extinguishment of the debt secured by his mortgage, there- 

v lessening the amount which the creditor would have to pay or offer to 
pay before he would be entitled to redeem. 

7. Same; how value of improvements determined.—Where a claim for 
permanent improvements is asserted by a purchaser of lands at mort- 
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gage sale, and denied by a judgment creditor seeking to redeem, provis- 
ion is made by statute for an adjustment of the matter by arbitration; 
and if the purchaser desires to conform to the statute, and suggests the ap- 
pointment of referees, but the creditor refuses or fails to nominate a ref- 
eree, on his part, as required by the statute, he must pay or tender the 
value of the improvements claimed by the purchaser, before he will be 
entitled to redeem. 


Apprat from Greene Chancery Court. 

Heard pefore Hon. Tuomas Coss. 

The bill in this cause was filed on 24th December, 1880, by 
William L. Watson against Leopold Cramer and Julius Cohen, 
gy trading under the firm name of Cramer & Cohen, and 

. B. Steele; and the case made thereby is substantially as fol- 
lows: On 3d February, 1879, one Patton, under and in pur- 
suance of a power of sale contained in a mortgage executed to 
him by the defendant Steele, and his wife, sold and conveyed 
to Cramer & Cohen a tract of land, situate in Greene county, 
particularly described in the bill, and conveyed by the mort- 
gage, for $665, that being the amount then due on the mort- 
gage debt ; and thereupon Cramer & Cohen took possession of 
said land, and continued in the possession thereof to the time 
when the bill was filed, receiving and enjoying the rents, in- 
come and profits. At the time of their purchase, Cramer & 
Cohen were also creditors of Steele, and held a second or jun- 
ior mortgage on said lands to secure their debt. On 3d April, 
1880, the complainant recovered a judgment against Steele in 
the Cireuit Court of Greene county, for $370.99 and costs of 
suit; and on 4th November, 1880, he also became the owner, 
by written transfer, of a judgment against Steele, rendered by 
said circuit court in favor of one Hawkins, on 1st April, 1889, 
for the sum of $225.73, and costs of suit. 

On 4th December, 1880, Cramer & Colien, on the request of 
the complainant, who made known his intention to redeem the 
lands, furnished him a statement of what they claimed would 
be due them on a redemption of the property by him. This 
statement is made am exhibit to the bill, and the items com- 
prising it are the amount of the purchase-money, and interest 
thereon, amount of the value of certain houses erected by the 

urchasers on the lands, a balance due on the debt owing them 
rom Steele and secured by said second mortgage, and a small 
amount paid for recording mortgages, the rar, pst claimed 
being $1330.57. The bill avers that said statement was incor- 
rect, and the amount claimed was greatly in excess of what 
was actually due; that on 6th December, 1880, complainant, 
“not knowing the exact amount due said Cramer & Cohen on 
account of said incumbrances, tendered’ to them the sum of 
$800, which was in excess of the amount bid by them at said 

VoL. LXxi. 
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Patton sale and ten per cent. per annum thereon,.and the 
amount of their said mortgage, together with alf lawful] charges 
upon said lands;” and that they further offered to credit, 
and did credit said Steele on said judgments with $67, a sum 
at least equal to ten per cent. of the amount originally bid by 
them, and demanded a conveyance of said lands to him. This 
tender was refused by Cramer & Cohen, they demanding the 
amount shown by the statement which they had furnished the 
complainant. The rents of said lands for the years, 1878, 1879, 
and 1880 are averred to be of the value of $350 per annum ; 
and it is claimed, in substance, that Cramer & Cohen are 
chargeable with said rents, and that the amount due them on 
redemption should be credited therewith. The bill also con- 
tains this offer: ‘Your orator is ready and willing to pay said 
Cramer & Cohen the sum necessary to the redemption of said 
lands by your orator as a judgment creditor of said Steele, and 
hereby offers to pay the same under the direction of this Hon- 
orable Court.” The prayer is, that an account be taken “ of 
the amount due Cramer & Cohen on account of their purchase 
of said lands, and ten per cent. per annum thereon, together 
with all lawful charges, after deducting all lawful payments 
made thereon, and all sums with which said Cramer & Cohen 
are lawfully chargeable ; that, in taking said account the reg- 
ister be directed to charge said Cramer & Cohen with the rents 
of said mortgage premises for the years, 1878, 1879, and 1880 ;” 
that the complainant be allowed to redeem said lands, and a 
conveyance be made to him, and for general relief. Answers 
under oath were waived. 

A decree pro confesso was taken against E. B. Steele, and 
Cramer & Cohen answered. In their answer it is averred, 
among other things, that they took and held possession of said 
lands as purchasers, and were not chargeable with rents; that 
the statement which they furnished complainant, referred to 
in the bill, was true and correct, and showed what they were 
entitled to receive, at the time it was made, on the redemption 
of said lands; that when said statement was rendered, com- 
plainant, by his solicitor, who was acting for him, denied that 
the item in said statement for improvements was a lawful 
charge, and also denied that they were entitled to any compen- 
sation for improvements ; and that when they offered to select 
a referee, and asked him to select one, to ascertain the value of 
said improvements, he declined and. refused to doso. They 
deny that “complainant ever paid or tendered the amount bid 
for said land and ten per cent. per annum thereon, together 
with all lawful charges, or that he had in any respect complied 
with the provisions of the law touching the redemption of lands, 
so as to vest the title thereof in him, or to entitle him to a con- 
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veyance from respondents, or to any relief” in said court. In 
their answer they also incorporated a demurrer, the principal 
ground of which is, “that the bill does not allege a perform- 
ance of all that the statute requires of him in a proceeding to 
redeem, nor a valid and sufficient excuse for non-performance.” 

Much of the testimony introduced on the trial related to the 
rental value of said lands while in possession of Cramer & 
Cohen, and to the value of seven cabins which they caused to 
be erected thereon. Their evidence tended to show that 
these cabins were of the value of $175, while that of the com- 
plainant tended to show that their value was much less. The 
only tender made by complainant was the one of $800, referred 
to in his bill, a sum less than the purchase-money paid by 
Cramer & Cohen, and interest thereon, and the amount due 
them from Steele on the debt secured by the mortgage to them, 
without including the $175 for improvements, which they 
claimed when the complainant sought to redeem. It is also 
shown that the averments of the answer touching the appoint- 
ment of referees to ascertain the value of the improvements, 
were substantially true. 

On the hearing, had on pleadings and proof, and also on. the 
demurrer, a decree was entered, overruling the demurrer, 
granting complainant relief, and ordering an account to be 
taken substantially in accordance with the prayer of com- 
plainant’s bill. That decree is here made the basis of the 
assignments of error. 


E. Morean, for appellants. 
G. B. Mosrey,. contra. 


BRICKELL, ©. J.—It is a common law right of a judg- 
inent creditor to redeem the lands of his debtor which may be 
subject to mortgage. The right must be exercised while the 
mortgage is redeemable—before a foreclosure under the decree 
of a court of equity, or before a sale authorized by a power of 
sale in the mortgage, which has the effect of a decree of fore- 
closure. If, under a power in the mortgage, there has been a 
voidable sale, a sale at which the mortgagee purchased, placing 
himself in the situation of vendor and vendee, a court of 
equity will’ set it aside upon timely application, and let the 
judgment creditor in to-redeem. The common law right of 
redemption is essentially different and distinct from the right 
to redeem given by the statute, which can but seldom, if ever, 
come into existence until the common law right has been 
barred by a sale under the decree of a court of equity, or under 


a power in the mortgage. If it be possible, in any case, that 
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the two rights can co-exist, and that the creditor may have an 
election to exercise either, in one bill they could not be blended, 
though the bill was filed in a double aspect, or in the alterna- 
tive. Such a bill would present inconsistent and repugnant 
claims of relief, and the relief which could be granted in one 
aspect would be materially variant from that which could be 
granted in the other. A bill in equity may be filed in the 
alternative, or in a double aspect, when in either alternative 
the complainant is entitled to the same relief. It can not be 
based upon inconsistent, repugnant statements, each entitling 
the complainant to relief of a different kind and nature. 
Micou v. Ashurst, 55 Ala. 607; Rives v. Walthall, 38 Ala. 329. 

The present bill is filed to perfect the statutory right of 
redemption, and to compel the appellants, purchasers at a sale 
under a mortgage, to convey to the appellee, a judement cred- 
itor of the mortgagor, the title acquired at the mortgage sale. 
The validity of the sale is not by proper averments impeached, 
nor is its vacation claimed ; and in this suit, without destroying 
the right of appellee to the specific relief prayed, it is not im- 
peachable. If the sale be invalid, the court would not collat- 
erally and incidentally confirm it, by decreeing a conveyance 
of the title acquired under it. The question, consequently, to 
which much of the argument of counsel is devoted, the validity 
of a purchase by a junior mortgagee, at a sale under a senior 
mortgage, or the nature and quality of the title he acquires, is 
not now involved, and we do not consider it. The bill is, of 
necessity, founded on the assumption of the validity of the 
sale, and the decree claimed is, that the appellee shall be 
clothed with the title which passed to the purchasers. 

The right of redemption the appellee asserts, is derived from 
and dependent upon the statute, and can become perfect, capable 
of enforcement either at law or in equity, only upon perform- 
atice of all the conditions upon which it, is dependent, unless a 
valid excuse for non-performance is shown. The payment or 
tender of the purchase-money and tem per cent. per annum 
thereon, together with all the lawful charges, and the offer to 
credit the mortgagor upon a subsisting judgment with a sum at 
least equal to ten per cent. of the purchase-money, within two 
years from the sale, are the conditions with which a judgment 
creditor coming to redeem must comply.—Code of 1876, § 
2881. Each of these conditions is an ingredient of the right 
to redeem, the one as essential as the other, and performance 
of no one of them can be dispensed with, unless a sufficient 
excuse for non-performance is shown. The payment of the 
lawful charges upon the lands which have accrued to the pur- 
chaser, is as essential, is as clear and distinct a right of the 
purchaser, and as clear and distinct a duty of the party offering 
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to redeem, as is the payment of the purchase-money and the 
statutory interest. The tender of the purchase-money and in- 
terest, withholding, or not including a tender of lawful charges, 
may rightfully be rejected by the purchaser. It is not the 
tender the statute requires him to accept, and upon acceptance 
to part with the title to the lands. The purchaser becomes the 
owner of the lands; there remains to the mortgagor, or to his 
judgment creditors, the mere right to redeem upon prescribed 
terms, within the period prescribed by the statute. It is con- 
templated, that as owner, while in possession, before redemp- 
tion, he may make permanent improvements. If he had not 
the right to make them during the period of two years, the 
value of the lands to him would ‘be lessened, and lessening 
their value for that period would tend to their sacrifice at 
forced sales, the evil the statute is intended to avoid. The 
value of such improvements is a lawful charge upon the lands, 
which the party coming to redeem must pay, or offer to pay. 
An offer to redeem, not including the value of such improve- 
ments, is not sufficient—will not give rise to the right of 
redemption.— Posey v. Pressley, 60 Ala. 243. 

The offer to redeem made by the appellee did not include the 
payment of the mortgage debt due the appellants, nor did it in- 
clude compensation for the improvements made upon the lands. 
The offer of payment of the mortgage debt seems to have been 


omitted _ the supposition, that the appellants were bound 
1e 


to apply the rents accruing while they were in possession to its 
payment, and these would operate its extinguishment. The 
mortgage debt due to the appellants was a lawful charge upon 
the lands, to the payment of which whoever came to redeem 
under the statute was bound. The words of the statute are 
“lawful charges,” and their proper signification is “ every lien, 
or incumbrance, or claim, the purchaser may have upon the 
em and for which, at law or in equity, he is entitled to 
10ld the lands as security, or to the satisfaction of which a court 
of equity would condemn them.—Griggs v. Banks, 59 Ala. 
311; Couthway v. Berghaus, 25 Ala. 393. A mortgagee in 
possession, under a purchase which is voidable, or before fore- 
closure, is bound to apply the rents and profits to the reduction 
of the mortgage debt. But that is not the relation in which a 
Lepage at a mortgage sale stands under the statute; nor can 
1e, at the option of parties claiming redemption under the 
statute, be converted into that relation. He is not a mortgagee 
in possession, but a purchaser, the absolute owner, entitled to 
the rents and profits, and unimpeachable for waste.—<Spoor v. 
Phillips, 27 Ala. 193; Kannon v. Pillow, 7 Hump. 281. It 
would be most inequitable to convert him into the relation of a 

mortgagee in possession, for there is no remedy by which he 
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can relieve himself from accountability for rents and profits, 
and cut off the statutory right of redemption within the period 
prescribed for its exercise. The appellee, if dealing fairly, if 
intending the honest exercise of the right the statute gave him, 
ought not to have satisfied himself with tendering a vague, in- 
detinite sum, or simply the sum which would pay the purchase- 
money and the statutory interest. The mortgage to the appel- 
lants was not unknown to him; the amount claimed to be due 
thereon was communicated and not disputed. A liability or a 
duty to pay it, as a condition of redemption, was denied upon 
the ground that the rents of the premises, while in possession of 
the appellants, ought to be applied to its extinguishment. The 
rents accrued to the appellants as owners, and were not subject 
to the extinguishment of the purchase-money paid by them, or 
any lawful charge to which the land was liable. 

The appellants claimed a charge of one hundred and seventy- 
five dollars for improvements made by them while in possession. 
The making of such improvements and their value were dis- 
puted by the appellee. That the value of improvements would 
probably become matter of dispute between the purchaser, or 
party in possession, and the party coming to redeem, is recog- 
nized by the statute, and provision is made for its adjustment 
when it oceurs. Upon the purchaser, or party in possession, 
claiming compensation for permanent improvements, rests the 
duty of informing the party coming to redeem of the character 
and extent of the claim. If there is disagreement upon this 
point between the parties, each party must appoint a referee to 
ascertain the value of the improvements ; and if the referees can 
not agree, they must appoint an umpire, and the award rendered 
is final. If the party offering to redeem declines to appoint a 
referee, he must pay the value of the improvements claimed by 
the party in possession ; and if the latter declines to appoint a 
referee, he forfeits all right to compensation for improvements. 
Code of 1876, $$ 2887-8. The purpose of the statute can not 
be mistaken. It is intended to prevent litigation as to the value 
of improvements, delaying redemption, or Incumbering the title 
of the purchaser with inchoate, imperfect claims to redeem, un- 
til it is settled by the judgment of a court of competent juris- 
diction. The parties have no choice; it is not for either of 
them to say a reference will not be submitted to, that the value 
of the improvements is a matter to be determined otherwise, 
or left open for future litigation. When the appellants made 
the claim for improvements, if it was excessive, and the appellee 
was unwilling to pay it, he should have nominated a referee. 
‘Then, if the appellants had refused a like.nomination, they 
would have forfeited all claim to compensation. But the ap- 
pellee, when the appointment of referees was suggested, failed 
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to nominate, and failing, the statute declares he must pay the 
value of the improvements claimed by the appellants. The 
right to redeem: is derived from the statute; it must be exer- 
cised in the mode, and upon the terms and conditions prescribed 
by the statute. The appellee did not comply with the statute ; 
did not tender payment of the charges to which the land was 
subject. and payment of which the appellants could rightfully 
demand, and did not therefore acquire a right to redeem. A 
court of equity will intervene to compel the purchaser or party 
in possession to submit to redemption and to a conveyance of 
title, only when the party claiming it has a perfect right to re- 
deem ; a right made perfect by a compliance with the terms of 
the statute—all that is due from him must have been yielded 
or tendered, unless some sufficient excuse for the failure to 
yield or tender is shown. 

The decree of the chancellor is reversed, and a decree here 
rendered, dismissing the bill at the costs of the appellee in this 
court and in the court of chancery. 


Slaughter v. Mobile County. 


Bill in Equity to compel the County of Mobile to pay Judg- 
ment.obtained for Services rendered under the Act establish- 
ing the Board for the Improvement of the River, Hurbor and 
Bay of Mobile. 


1. Act establishing the ‘‘ Board for the Improvement of the River, Har- 
bor and Bay of Mobile,’’ constitutional.—On the 16th February, 1867, an 
act was approved, establishing the ‘‘ Board for the Improvement of the 
River, Harbor and Bay of Mobile’’ (Pamph. Acts, 1867, p. 507), requir- 
ing the President and Commissioners of Revenue of Mobile County to 
issue bonds of the county to the amount of one million of dollars, to be 
delivered to the said board, for the improvement of the river, harbor and 
bay of Mobile, whenever the board required them, and requiring said presi- 
dent and commissioners to levy and cause to be collectéd such taxes as 
may be deemed proper to pay such bonds, empowering said board to re- 
ceive the bonds and apply them or their proceeds to the improvement of 
said river, bay -and harbor, such improvement to be made in such man- 
ner as the board may direct, and authorizing them to make any rules and 
regulations, and to assess dues or tolls, to be collected on vessels or water 
crafts, and to do any act they might deem proper ‘‘ to effect the objects 
of this act.’’ Held, that it must be presumed that the act was passed and 
approved by and with the consent of the tax-payers of Mobile county, 
made known through their representatives, and it was a valid and con-. 
stitutional enactment. 

2. Same; contracts made by the board binding onthe county.—Under said 
act, the ‘‘ Board for the Improvement of the River, Bay and Harbor of 

VoL. Lxxi1. 
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Mobile ’’ were created a body corporate, and, as such, made trustees to 
carry into effect the purposes of the act, their duty and responsibility be- 
ing official and fiduciary, extending only to the fund they could command 
and coerce; and contracts made by the board, for the purposes contem- 
lated by, and within the scope and limitations of the act, were valid and 
yinding on the county of Mobile, imposing on it a liability for their pay- 
ment. 

3. Same; obligation of contract made by the board beyond legislative 
power to impair.—The legislature has no more power to impair the obli- 
gation of a contract made pursuant to its authority than it has to impair 
the obligation of a contract made between individuals under like condi- 
tions; and hence, work having been done and accepted under a valid and 
binding contract made with said board, it was placed beyond legislative 
power to impair its obligation. 

4. Same; liability of the county of Mobile for work done in pursuance of 
its provisions.—In 1871, work was performed by a contractor under a con- 
tract made by him with the Board for the Improvement of the River, Bay 
and Harbor of Mobile,’’ to an amount, and for the purposes authorized 
by the act creating the board. On the 19th April, 1873, an act of the 
General Assembly was approved, prohibiting the issue of bonds of the 
county of Mobile to said board under the act of 1867, exceeding the sum 
of two hundred thousand dollars. Bonds to this amount having been 
issued to said board, and by them expended for other improvements 
made under contracts with them, leaving nothing with which to pay said 
contractor, he brought suit, and, in 1881, recovered a judgment against 
said board, and caused an execution to be issued theredn, which was re- 
turned ‘‘no property found ;’’ and thereupon he filed a bill against the 
county of Mobile to compel payment of his judgment. Held, that the 
county was liable, and that the contractor could proceed directly against 
it for the enforcement of such liability. (The case of Mobile County v. 
Kimball, 54 Ala. 56, distinguished from this.) 

5. Same; when claim for work done under its provisions barred by the 
statute of limitations.—In such case, the contractor’s cause of action 
against the county of Mobile accrued at the time when said board had 
expended the two ‘hundred thousand dollars in the improvements au- 
thorized by the statute, and its assertion by him in no way depended on 
the previous prosecution of the board to insolvency; and more than six 
years having elapsed between the accural of the right of action and the 
bringing of suit, his claim is barred by the statute of limitations. 


Aprea from Mobile Chancery Court. 
Heard before Hon. Jno. A. Fosrer. 


The facts are sufficiently stated in the opinion. 
Hannis Taytor, for appellant. 


Wo. Jones, contra. 


STONE, J.—The present case went off by final decree of 
dismissal in the court below, on demurrer, plea of the statute 
of limitations, and motion to dismiss for want of equity. The 
bill alleges that under the act for the purpose, approved Feb- 
ruary 16, 1867—Pamph. Acts, 507—the complainant, Slaugh- 
ter, with others, his then partners, in the month of June, 1871, 
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entered into a contract with the “‘ Board for the Improvement 
of the River, Harbor and Bay of Mobile,” to do certain work 
in the improvement of said river and harbor. The bill sets 
forth the work agreed to be done, the stipulated price per cubie 
yard, the manner of payment, and that the work was com- 
pleted in October, 1871. The agreed terms were, that the con- 
tractors were to be paid in boas of the county of Mobile, to 
be issued pursuant to said act, at the rate and price of eighty- 
two and a half cents in the dollar. The work being completed, 
the contractors presented their claim to the board for some- 
thing over seven thousand dollars. It has never been paid. 
The act under which the contract was made required the pres- 
ident and commissioners of revenue of Mobile county “ to issue 
bonds [of the county] for the amount of one million of dollars, 

to be delivered to the said board, for the improvement of 
the river, harbor and bay of Mobile, whenever they may 
require them, and said court are required, and shall Jevy and 
cause to be collected, such tax as may be deemed proper to pay 
such bonds ;” said act then empowered said board to receive 
the bonds and apply the same or their proceeds to the improve- 
ment of said river, bay and harbor—such improvements to be 
“made in such manner as the board may direct, and for that 
purpose they may make any rules and regulations, and assess 
the dues or tolls to be collected on vessels or water crafts, and 
do any act they may deem proper to effect the objects of this 
act.” 

On April 19, 1873—Pamph. Acts, 258—the act “was ap- 
proved which declared, “that there shall not be issued by the 
Se and commissioners of revenue of Mobile, to the 
yoard named in the caption of this act, [Board for the Im- 

rovement of the River, Harbor and Bay of Mobile], the 
Kents of the county of Mobile in the aggregate for a larger 


amount than the sum of two hundred thousand dollars, and 
said Board for the Improvement of the River, Harbor and 
Bay of Mobile shall not be entitled to receive under any pre- 
tense whatever from said president and commissioners of 
revenue of Mobile county any “ayer or gy, sum or amount 


of bonds of said county, than for said two hundred thousand 
dollars, including the bonds heretofore issued on the requisi- 
tion of said board.” 

The bill avers that Slaughter, complainant in this suit, pur- 
chased from his copartners their interests in said claim, and 
that he thereby became the sole owner thereof. It then avers 
that in April, 1874, he instituted a suit at law against thie said 
“Board for the Improvement of the River, Harbor and Bay 
of Mobile,” to recover for the work so done under said con- 


tract, and that on June 21, 1881, plaintiff recovered a verdict 
Vou, LxxI. 
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and judgment in said suit for $5353.33. Execution was issued 
on said judgment, and in December, 1881, it was returned “no 
property found.” The present bill was filed in March, 1882, 
and seeks to compel the county of Mobile to pay the judgment. 

While the act “ to provide for the improvement of the river, 
bay and harbor of Mobile” is not in itself a contract, it is 
nevertheless an authority to make contracts, one or more, to 
the extent of one million of dollars. The question arises, 
what is the nature of the act, and what the effect of its repeal. 
Its purpose, as is plainly expressed, was to improve the river, 
bay and harbor of Mobile, at the expense of Mobile county. 
This, we must presume, was with the consent, and at the 
request of the tax-payers of the constituent body, made known 
through their representatives.—Cooley’s Cons. Lim. marg, p. 
103; Chappell v. Williamson, 49 Ala. 153; Tindal v. Drake, 
60 Ala. 170. The labor and responsilnlity of having the im- 
provements made were chiefly imposed on the improvement 
board. It was for that body to determine the character and 
extent of the improvements, make contracts for the labor, 
receive and dispose of the bonds of the county, and, out of the 
proceeds, pay for the labor when performed, to the extent of 
the million dollars in the bonds authorized to be issued, or 
their proceeds. They were created a body corporate, and, as 
such, made a trustee to carry into effect the purposes of the act. 
Their functions were public and guas¢ municipal, and when per- 
formed within the scope of their statutory power, and in good 
faith, no personal liability attached to the members of the board. 
Their duty and responsibility were official and fiduciary, and 
extended only to the fund they could command and coerce 
under the terms of the statute. The statute authorized them 
to make valid and binding contracts to the extent of one million 
in county bonds, which it authorized to be issued. That 
statute was constitutional.— County of Mobile v. Kimball, 102 
U.S. 691; s.c. 54 Ala. 56. The revenue board of Mobile, 
called at that time “the president and commissioners of 
revenue of Mobile county,” had, under the statute, but a single 
duty to perform. They were “ required to issue bonds for the 
amount of one million of dollars, . . . whenever they 
{the improvement board] may require them, and said court are 
required and shall levy and cause to be collected such tax as 
may be deemed proper, to pay such bonds.” This duty was 
mandatory on the court of revenue, whenever the impreve- 
ment board required its performance. Such were the powers 
and duties of the two boards respectively, so long as the act of 
1867 remained of force. It will be readily observed that, 
under this statute, all the power and option of making con- 
tracts which should bind Mobile county, within the million in 
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bonds, was vested in the Board for the Improvement of the 
River, Bay and Harbor of Mobile, while the revenue court 
was required, and only authorized to furnish the evidence of 
the county’s liability, by the issue of bonds. 

Long before the repeal of the act of 1867, the contract was 
entered into, which is the foundation of the present suit. At 
that time, much the larger part of the million in bonds re- 
mained unconsumed, and uncalled for by the improvement 
board. As we understand the pleadings and facts in this case, 
it is not claimed that contracts were ever made, approximating 
the million dollars which the statute authorized. It follows, 
then, that the improvement board were authorized to enter into 
the contract which is the foundation of this suit, and that 
when made, it became binding on Mobile county and its revenue 
court. And, when the work was done and accepted under the 
contract, if not sooner, it was placed beyond the power of the | 
legislature to impair its obligation. State legislatures have no 
more power to impair the obligation of contracts made pur- 
suant to their authority, than they have to impair those of in- 
dividuals, made under like conditions.—/ letcher v. Peck, 6 
Cr. 133; Cooley’s Cons. Lim. m. p. 273 e¢ seg. There can be 
no question that, under the averments of complainant’s bill, 
he was entitled to be paid for the work he performed under 
the alleged contract, and that the repealing statute of 1873, 
while it may have changed the nature of his remedy, did not 
and could not take away his right. 

It is made a question in this case, whether Mobile county 
can be made liable for the demand asserted in this bill, and if 
so, whether such liability can be enforced, until the remedy 
against the improvement board is exhausted. The case of 
Mobile County v. Kimball, 54 Ala. 56, was a bill filed, in the 
first instance, against the county, on a contract similar to the 
one on which this suit is founded. It was decided that the 
suit could not be maintained, but that the remedy, if any, was 
against the improvement board, to reach the funds in their 
hands. This court, after stating that the complainants had 
made their contract with the harbor board, or board of im- 
provement, said, among other things, that “it is not shown or 
alleged that the amount of bonds it had received was in- 
sufficient to enable it to fulfill its engagements. . . It is 
also shown on behalf of the county that there still remained 
twenty-three others of the two hundred bonds which the har- 
bor board received, that it had not accounted for; which 
twenty-three bonds were much more than sufficient to pay ap- 
pellees the balance due to them, and all other debts that it is 
shown the harbor board owed.” This court added, however, 
that “if the court of commissioners of revenue refused on 

VoL. LXxmI. 
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lawful demand to issue the county bonds, or if the harbor 
board, after procuring the work to be executed, failed to per- 
form, or was disabled from performing its duty of demanding 
from the county its bonds to a sufficient amount to pay the 
contractors, it is probable a case could be made for the inter- 
ference of a court, and its coercive operation on the county 
authorities in favor of the contractors, in a suit brought by 
them.” This case dues not hold that no suit can be brought 
against the county. It does hold that while there remained 
in the hands of the harbor board funds derived from the bonds 
furnished by the county, the harbor board was the party liable 
to be sued, and the county could not be. To hold otherwise, 
would have left the county liable to be twice muleted for one 
and the same improvement. There is a strong intimation that 
if the county would not or could not furnish to the harbor 
board the bonds with which to pay the liabilities rightfully in- 
curred in and about the harbor improvements, then the courts 
would render proper relief against the county. The form of 
relief is not intimated. 

If the act of 1867 had not been repealed, possibly mandamus 
would have been the proper remedy, to compel the revenue 
court to issue the bonds, and turn them over to the harbor 
board. But the act approved April 19th, 1873—-Pamph. Acts, 
258—repealed, in part, the act of 1867, and forbade the issue 
of any and all bonds above the aggregate sum of two hundred 
thousand dollars. Thissum had already beenissued. It thence- 
forward becaine impossible for the revenue court to issue other 
bonds under the act of 1867. The power had been taken away. 
The present bill alleges that the two hundred thousand dollars 
had been exhausted in paying for other improvements made 
under said act, and that there remains in the hands of the har- 
bor board nothing with which to pay the present liability. 
There is a marked difference between this case, as made by the 
bill, and the case of Mobile County v. Kimball, 54 Ala. 56. 
We do not doubt that when the authority to issue bends was 
taken from the revenue court by the act of 1873, leaving in the 
hands of the harbor board insufficient means to discharge lia- 
bilities rightly incurred under the act of 1867, a liability was 
thereby fastened on the county of Mobile to make good the de- 
ficiency. The authority to bind, conferred by the act of 1867, 
had been acted on, and had become a contract, and under it 
work and labor had been done. The legislature had no power 
to impair its obligation. The county must bear the burden, be- 
cause it was the county’s contract. This results from the pre- 
sumption we must indulge, that these several statutes, local in 
their direct operation, were enacted at the instance and request 
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of Mobile county.—County of Mobile v. Kimball, 102 U. §. 
691. 

There is a remaining question. When did the right to sue — 

Mobile county accrue? It is averred in this bill “ that after 
the passage of said act, on the said 19th of April [1873], the 
said harbor board ceased to have any further work done for the 
improvement of said river, harbor and bay of Mobile. 
That: the said harbor board did pay out, expend and exhaust the 
the said two hundred thousand dollars of bonds delivered to it 
by the county of Mobile, either by the payment of the bonds 
themselves, or their proceeds, to the several persons to whom 
the said board was indebted for work done in the improvement 
of said river, harbor and bay of Mobile; and these facts have 
been expressly adjudicated by this Hon. Court in a certain 
cause between the county of Mobile and said harbor board et al, 
finally determined by the decree of this court on July 14th, 
1875.” This is a clear, direct, unequivocal averment, not only 
that the harbor board had expended the two hundred thousand 
dollars in the improvements the statute authorized, but that the 
expenditure had taken place before July 14th, 1875; for on 
that day, the chancery court, in a suit between the county and 
the harbor board, decreed such to be the case. . We hold that 
at that time, if not earlier, the pry omy Slaughter, had a 
right of action against the county of Mobile, and that its asser- 
tion was in no way dependent on the previous prosecution of 
the harbor board to insolvency. There is no resemblance be- 
tween this case, and that of an indorsed, non-commercial note. 
It may, with more aptness, be assimilated to protested com- 
mercial paper. The liability of each is original and primary, 
so far as the right to recover is concerned. More than six 
years elapsed between the accrual of the right of action and the 
bringing of the suit, and no excuse is offered which can excuse 
the delay. The statute of limitations of six years is a bar to 
this suit. 


Afttirmed. 


Bean, Adm’r, v. Chapman. 


Assumpsit. 


1. Letters of administration granted during late war, valid.—Letters of 
administration granted in this State during the late war between the 
States, are valid. 

Vou. LXxIl. 
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2. Grant of letters of administration de bonis non; when void.—A grant 
of letters of administration de bonis non, when there is no vacancy in. the 
administration, is a mere nullity, and may be attacked in a collateral 
proceeding ; but when so attacked, the fact ‘that there was no vacancy 
must be affirmatively shown; as, in the absence of such proof, the pre- 
sumption will be indulged that such vacancy did.exist, and that its exis- 
tence Was ascertained by the probate court when letters of administra- 
tion de bonis non were issued. 

3. Acts of register as probate judge; matters of record in probate court. 
When the register in chancery acts pro hac vice in the stead of the pro- 
bate judge, on account of the latter’s-incompetency, under the sfatute 
(Code of 1876, § 2648), his acts become matters of record in the probate 
court, and in that court he must discharge the duties imposed on him by 
statute, without a removal of the papers or records. 

4. When transcript from probate court fails to show a vacancy in ad- 
ministration.— Where, in a suit in the circuit court by one who claims to 
be, and sues as administrator de bonis non of a decedent’s estate, a trans- 
cript from the probate court containing what purports to be the entire 
proceedings of that court touching the administration of said estate, is 
read in evidence, and from it it appears that administrators in chief were 
appointed in 1863, that they continued to act until 1870, when they filed 
their accounts and vouchers for a final settlement, and that, the judge of 

robate being incompetent to act by reason of relationship to the admin- 
istrators, the settlement was ‘‘ transferred ’’ to the register in chancery, 
who made an order setting a day for the settlement, and also, afterwards, 
two orders of continuance ; but it does not appear therefrom that the set- 
tlement was ever made, or that the administrators had ever resigned, 
died, or been removed ,—/eld, that the transcript affirmatively shows that 
there was no vacancy in the administration ; and that letters of adminis- 
tration de bonis non, issued to the plaintiff in 1871, were therefore void. 


Arreat from Madison Cireuit Court. 

Tried before Hon. Lewis Wyern. 

This was a suit by Benjamin F. Bean, as the administrator 
de bonis non ot the estate of Lawson Garner, deceased, against 
Reuben Chapman and Septimus D. Cabaniss, founded on a 
bond executed by the defendants as the sureties of one D. L. 
Larkin, on 27th January, 1860,and payable to the said Lawson 
Garner twelve months after date; and was commenced on 1st 
September, 1871. The defendants pleaded, among other things, 
that the plaintiff was not, at tlie commencement of the suit, 
and never had been the administrator de bonis non of said estate. 
This cause was-before this court at a former term, when the 
judgment of the lower court was reversed, and the cause re- 
-manded.—See Bean, Adm’r, v. Chapman, 62 Ala. 58. On the 
second trial, had after remandment, so far as shown by the bill 
of exceptions, the only question raised was, whether the plain- 
tiff was the administrator de bonis non of said estate, the de- 
fendants contending that his appointment as such was void, be- 
cause, at the time it was made, there was no vacancy in the ad- 
ministration. This trial resulted in a verdict and judgment for 
the defendants, from which the plaintiff sued out this appeal. 

The plaintiff read in evidence a transcript from the Probate 














142 SUPREME COURT [Dec. Term, 


{[Bean, Adm’r, v. Chapman. } 


Court of Morgan county, showing that, on 24th day of Novem- 
ber, 1863, letters of administration were granted by said court 
to Thomas D. Garner and Benjamin F. Bean, on their giving 
bond as required by the statute ; and that in 1870 said adminis- 
trators filed in said court their accounts and vouchers for a final 
settlement of their administration, which were “ transferred to 
C. C. Nesmith, register of the Chancery Court for the Sixth 
District, Northern ‘Chancery Division of the State of Alabama,” 
on account of the inecompetenty of the judge of probate to pass 
thereon, by reason of his relationship to the administrators. He 
also read in evidence letters of administration on said estate, 
puporting on their face to be letters in chief, issued to him by 
the register in chancery, “sitting as judge of probate,” of said 
county, on 2d August, 1871, and the bond sued on; and then 
rested his case. 

Thereupon the defendant read in evidence a transcript from 
said probate court, showing the appointment of Garner and 
Bean as administrators of said estate, as shown by the trans- 
cript read by the plaintiff; that they continued to act as such 
administrators until the 6th June, 1870, when they filed their 
accounts and vouchers for a final settlement of their adminis- 
tration, and an order was made “transferring” the settlement 
to the register, as shown in the transcript read by the plaintiff. 
The only, other orders or proceedings touching the administra- 
tion of said estate, sh »wn by the transcript introduced by the 
defendants, were (1) an order made before the register, on 6th 
June, 1870, “sitting as, and in the stead of the judge of pro- 
bate,” reciting the transfer of the settlement to him, fixing a 
day therefor, “and directing notice thereof to be given, as re- 
quired by the statute; (2) an order made on 11th “July, 1870, 
continuing the settlement until 20th of July, 1870; and (3) an 
order made on the day last named, continuing the settlement 
until the first Monday in August. To this transcript, made on 
18th May, 1876, was appended a certificate by the judge of 
probate of said county, that it was “a full transcript of all the 
proceedings in my office, pertaining to the administration of the 
estate of Lawson Garner, deceased,” and that there “ is no record 
evidence of the resignation or removal of Thomas D. Garner 
from his said office, as administrator of the estate of Lawson 
Garner, deceased.” 

This being the substance of the evidence introduced on the 
trial, the court charged the jury, at the written request of the 
defendants, that if ee believed the evidence, they must find 
for them; and to this charge the plaintiff excepted. That 


charge is here assigned as error. 
VoL. LXXIII. 
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Wacker & Jones, for appellant. (No brief came to the 
hands of the reporter.) 









































Humes & Gorpon and Jno. W. Suepnerp, contra. (1) 
The grant of administration to Bean and Garner, though 
made during the late war, was valid.— Parks v. Coffey, 
52 Ala. 32: Texas v. White, 7 Wall. 700; Horn v. Lock- 
hart, 17 Wall. 580. (2) The subsequent grant of letters 
to Bean by the register, which purports to be a grant of letters 
in chief, was probably founded on the hacia, invalidity of 
the former grant, under the decisions of this court as then or- 
ganized, which have since been overruled. The former grant 
being valid, this grant of letters is absolutely void, unless there 
was a vacancy in the administration.—-Matthews v. Douthitt, 
27 Ala. 273; Coltart v. Allen, 40 Ala. 155; Nelson v. Boynton, 
54 Ala. 368; Hoope? v. Scarborough, 57 Ala. 510; McDowell 
vw. Jones, 58 Ala. 35. The transcript offered in evidence by 
the defendant below aftirmatively shows that there was no va- 
cancy, and negatives the presumption of a final settlement by 
Bean and Garner, in which this court indulged on the former 
appeal. The following authorities also cited and discussed: 
Grays Adm’r, v. Cruise, 36 Ala, 559; [kelheimer v. Chapman’s 
Adm’r, 32 Ala. 676; Rambo v. Wyatt, 32 Ala. 363; Dupree 
v. Perry, 18 Ala. 34. (3) The plaintiffs grant of letters is 
void, because it was not made a matter of record in the pro- 
bate court, as it should have been, if made by the register in 
chancery.— Bean v. Chapman, 62 Ala. 58; Code of 1876, §§ 
2376, 2378. The transcript offered by the defendant negatives 
the legal existence of the plaintiff’s alleged letters, by affirma- 
tively showing that no such letters were ever issued. (4) If 
the plaintiff is the same person mentioned in the first grant, he 
should have proved that fact. Identity of person will not be 
presumed from mere identity of name, in the absence of aver- 
ment or proof of the fact.— Boykin v. Edwards, 21 Ala. 261. 
See also Viner v. Hale, 26 Penn. St. 486. He should have 
also proved the death of Garner, his co-administrator, to make 
out title in himself. 








SOMERVILLE, J.—The letters of administration granted 
by the Probate Court of Morgan county to Bean and Garner, 
in November, 1863, were valid, although made during the late 
war. This was settled in Nelson v. Boynton, 54 Ala. 368, 
which has not since been departed from.—Aellam v. Allen, 
69 Ala. 442. 

So long, therefore, as these appointees continued to hold, 
and no vacancy was created in the administration by their 
resignation, removal, or death, no subsequent grant could be 
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made of letters of administration de bonis non to any other per- 
son. The action of the probate court making the second grant 
of letters, without the existence of a vacancy, would be a mere - 
nullity, and may, therefore, be held void even in a collateral 
proceeding.—Gray’s Adm’r, v. Cruise, 36 Ala. 559; Sims v. 
Waters, 65 Ala. 442; Nelson v. Boynton, supra. 

In the absence of evidence, however, to the contrary, such a 
vacancy may be presumed, on collateral attack, from the mere 
fact of the court’s having granted the administration de bonis 
non. The second grant can be held invalid only where there 
is such evidence, affirmatively showing that no such vacancy 
existed.— Gray’s Adnv’r v. Cruise, supra; Hatchett v. Billings- 
lea, 65 Ala. 16. 

The general rule is, that “where the probate court exercises 
the power to appoint an administrator of an estate, it is to be 

resumed that it previously ascertained the existence of the 
jurisdictional fact, without which the power could not be legally 
exercised ; and its validity is not permitted to be collaterally 
assailed, or questioned otherwise than in a direct proceeding” 
(Burke v. u utch, 66 Ala. 568, 570); or, as otherwise declared, 
“facts, which must have been ascertained by the court to exist, 
and upon the existence of which the regularity of its action de- 
pends, will be conclusively presumed to have been ascertained, 
unless the record affirmatively discloses the contrary.”—Bur- 
nett v. Nesmith, 62 Ala. 261; Freeman’s Jud. Sales, § 4, p. 21, 
‘note 25. One of the established exceptions to this rule is, 
where there is no vacancy in an administration, evidence is ad- 
missible, even in a collateral proceeding, to show the fact, and 
in such event the second grant is absolutely void.— Matthews 
v. Douthitt, 27 Ala. 273; Gray v. Cruise, 36 Ala. 559, supra; 
Coltart v. Allen, 40 Ala. 155; Nelson v. Boynton, 54 Ala. 
368. Soa grant of letters of administration on the estate of 
a living man, who was supposed to be dead, has been held to 
be a nullity.— Duncan v. Stewart, 25 Ala. 408. - 

The evidence here negatives the existence of any vacancy in 
the administration which would authorize the grant of an ad- 
ministration de bonis non. The incompetency of the probate 
judge authorized the register in chancery to act in his stead 
as if he were probate judge, so faras concerned the particular 
duty for the performance of which the judge was incompetent. 
Code, 1876, $ 2648. The acts of the register, however, would 
become records and proceedings of the probate court. He 
must discharge these duties in the probate. court, without the 
removal of the original papers or records of such court, and is 
pro hac vice the acting probate judge.— Bean, Adm’r, v. Chap- 
man et al., 62 Ala. 58. 


The record contains what purports to be the entire proceed- 
VoL. LXXIM. 
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ings of the probate court touching the administration of the 
estate of Lawson Garner. These proceedings, in our opinion, 
show affirmatively that there was no vacancy in the administra- 
tion which authorized the issue of letters of administration de 
bonis non to Bean. His appointment was, for this reason, a 
nullity, and he has no authority to maintain this suit.— Bean 
v. Chapman, supra; Gray's Adm’r, v. Cruise, 36 Ala. 559, 565. 

The judgment of the circuit court is, in our opinion, free 
from error and must be affirmed. 


Bricke tt, C. J., not sitting. 


Hale, ef al. v. Vaughan, Ex’r. 


Bill in Equity to enjoin Sale of Land under Mortgage, and 
to have Mortgage declared void; Cross-bill by Mortgagee to 
SJoreclose Mortgage. 


1. Strikivg answer from file; when error not shown.—On appeal all 
reasonable presumptions are indulged to support the judgment or decree 
of the primary court, and no intendments are made for its reversal; and 
hence, this court can not say that the chancery court erred in striking 
answers to a cross-bill from the file, or in refusing to allow answers to be 
filed thereto, when they are not embodied in the record. 

Apreat from Tallapoosa Chancery Court. 

Heard before Hon. N. S. Granam. ; 

Bill in equity by mortgagor to enjoin a sale of the land ‘con- 
veyed by the mortgage, under a power contained therein, and 
to have the mortgage declared void as against public policy ; 
and cross-bill by the mortgagee, seeking a foreclosure of the 
mortgage. The facts necessary to an understanding of the 
points decided are sufficiently stated in the opinion. 


W. D. Buterr, for appellants. 
Name of counsel for appellee not shown by the record. 


Per Curtam.—The cause has been submitted without an 
argument in support of the assignments of error. We have, 
however, examined them, and are not of opinion they are well 
taken. The answers to the cross-bi!l, which were stricken from 
the file, are not embodied in the record ; and, in their absence, 
we can not say that the chancellor erred in striking them out. 
10 
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They may have been scandalous and impertinent, or, it nay be, 
filed after a decree pro confesso had been obtained, without the 
leave of the court. All reasonable presumptions are indulged 
to support a judgment or decree ; intendiments are not made for 
its reversal. The same remark may be made as to the refusal 
of the chancellor to allow answers to be filed. Ifa decree pro 
confesso had been rendered against the defendants (which 
seems to be the case), it could be set aside only on filing full 
and complete answers ; and, if necessary to support the ruling 
of the chancellor, the answers not being pect: | see into the re- 
cord, we must presume they were rejected because in this 
respect insufficient. There is nothing requiring notice in the 
other assignment of error. 
Affirmed. 


Stone, J., not sitting. 


Rosette v. Wynn. 


Bill in Equity to enforce Vendor's Lien on Land fov unpaid 
Purchase money. 


1. When purchaser of land not a bona fide purchaser without notice. 
If a purchaser of land is sufficiently informed to put him on inquiry, and 
that inquiry, if followed up, would lead him to the knowledge that there 
is a vendor’s lien on the land for unpaid purchase-money owing by his 
vendor, he is not a purchaser without notice, and is not entitled to pro- 
tectidn against the asserted lien. 

2. What not proper part of transcript on appeal.—The opinion of this 
court on former appeal is not a proper part of the transcript on a subse- 
quent appeal; and if included in the transcript, no costs will be allowed 
for it. 


Apprat from Russell Chancery Court. 

Heard before Hon Jonn A. Foster. 

This was a bill in equity by John J. Wynn against George 
W. Rosette and Charles B. Taliaferro, to enforce a vendor's 
lien on land for unpaid purchase-money ; the said Taliaferro 
having been made a party as asubsequent purchaser of the land, 
charged with notice of complainant’s lien. This cause was be- 
fore this court at a former term, and is reported. See Wynn v. 
Rosette, 66 Ala. 517, where the averments of the bill and the 
nature of complainant’s claim are stated at length. As the 
questions decided on this appeal are merely questions of fact, 


it would serve no good purpose to here repeat the averments 
VoL. LXxI. 
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of the bill, or to set ont the facts disclosed by the evidence. 
A decree was entered in the court below, granting relief to the 
complainant; and that decree.is here assigned as error. 


A. A. Dozier and Croproy, Herserr & Cuampers, for ap- 
pellants. 


Gro. D. Hoover and James M. Russenn, contra. 


STONE, J.—Only questions of fact are presented by this 
record. The testimony is neither as full, nor as clear as, it 
would seem, it might have been made. Rosette and Taliaferro 
are each brief in their statements, and furnish few details. It 
is left somewhat in doubt whether Wynn or Ware was Rosette’s 
vendor. We incline tothe belief the transaction was tripartite, 
and that by agreement, in which the three concurred, Rosette 
was substituted for Ware as the purchaser. The fact that Ro- 
sette’s notes are made payable to Ware, is not very consistent 
with the assertion that he, Rosette, first purchased Ware’s 
notes from Wynn, and then purchased the land from Ware, 
paying for it with Ware’s notes, so purchased from Wynn. 
We think there is a substantial conformity of the proof to the 
allegations of the bill, in the matter of the making of the con- 
tract of sale. 

The chancellor found, as fact, that when Taliaferro pur- 
chased from Rosette, he was sufficiently informed, to put him 
on inguiry, which, if followed up, would have led to knowledge 
of Wynn’s claim, and the nature and extent of it.—-/ohnson v. 
Thweatt, 18 Ala. 741; Dudley v. Witter, 46 Ala. 664. Look- 
ing into the testimony, we are not only not clearly convinced the 
chancellor erred in thus finding, but we are inclined to the same 
conclusion attained by him.—/ather v. Young, 56 Ala. 94; 
Bryan v. Hendrix, 57 Ala. 387; Noes Ea’r v. Garner's Adm’r, 
70 Ala. 443. 

This ease has heretofore been in this court, but on different 
questions.— Wynn v. Rosette, 66 Ala. 517. We find the opin- 
ion of this court, delivered on that appeal, copied in this tran- 
script. No costs will be allowed the register for the copy of 
that opinion, as it is no proper part of the transcript on this 
appeal. 

Affirmed. 
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Lewis v..Lee County. 


Action against County Treasurer and the Sureties on his Offi- 


cial Bond. 


1. Admissions by principal; when not competent evidence against surety. 
Admissions or declarations of the principal, not made in the course of 
any business, or as parts of any acts with which the surety is connected 
by his contract, but merely narrative of a past transaction, are hearsay, 
and not competent evidence against the surety, whether he is sued alone, 
or jointly with the principal. 

2. Admissibility of evidence.—Where, in an action on the official bond 
of a county treasurer, the breaches assigned are his failure to account 
for money received in his official capacity, and to pay it over to his sue- 
cessor, evidence as vo what use he made of the moneys collected, the 
place at which it was kept, his failure to keep it safely, and as to his hav- 
ing it on hand at the expiration of his official term, is irrelevant and in- 
admissible. 

3. Liability of county treasurer for State certificates received by htm, and 
appropriated to his own use.—Certificates issued by the Governor under 
authority of the act approved February 19th, 1867 (Pamph. Acts, 1866-7, 
p. 657), and obligations issued in pursuance of the act approved Decem- 
ber, 19th, 1873 (Pamph. Acts, 1873, p. 40), having been receivedby a 
county treasurer in his official capacity, and by him converted to his own 
use, he and his sureties can not absolve themselves from liability there- 
for, when sued on his official bond, by contesting the constitutionality of 
the statutes under which they were issued. 

4. Liability of county treasurer for interest.—While it is the duty of 
a county treasurer, on the termination of his official term, to pay over to 
his successor the public moneys he has received and not disbursed ac- 
cording to law, and all moneys which he has neglected to collect, and for 
the wrongful detention thereof the law gives interest in the nature of dam- 
ages, yet, interest will not begin to run thereon until his successor has 
qualified, as, until that time, there can be no lawful payment. 

5. Report of committee appointed by court of county commissioners on 
treasurer’ s books res inter alios acta.—The report of a committee, appointed 
by the court of county commissioners to audit and examine the books and 
papers of the county treasurer, made to that body after the termination 
of his term of office, showing that the treasurer was in default for a 
stated sum, is, as te the treasurer and his sureties, res inter alios arta, 
and inadmissible against them in a suit brought by the county against 
them on the treasurer’s official bond. 

6. Same; when evidence against the treasurer.—lf, however, the report 
was read to the court in the hearing of the treasurer, and he assented to 
it in part, so far as he assented to it, the report is competent evidence 
against him; but such assent, being an individual, and not official act, 
does not render the report competent evidence against his sureties. 


Apprat from Lee Cireuit Court. 
Tried before Hon. H. D. Crayton. 


This action was brought by Lee county against John F. 
VoL. Lxxim. , 
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Lewis, a former treasurer of said county, and others, the sure- 
ties on his official bond; was founded on said bond, and was 
commenced on 6th September, 1875. The complaint as 
amended assigns several breaches of the bond, the gravamen of 
all which is, that the said Lewis, while county treasurer, col- 
lected divers sums of money belonging to the county, which 
he failed to legally and properly account for, or to pay over to 
his successor in office. The defendants filed several pleas, put- 
ting in issue the assignments of breaches of the bond contained 
in the complaint, and upon issues joined on these pleas the 
cause was tried, the trial resulting in a verdict and judgment 
against the defendants, from which they sued out this appeal. 

On the trial Wilson Williams was examined on behalf of the 
plaintiff, and testified, in substance, that he was judge of pro- 
bate of said county from 1874 to 1880, he having gone into 
office about the same time that the suecessor of Lewis as county 
treasurer did; that soon thereafter, and after such successor 
had been elected and qualified, a committee was appointed by 
the court of county commissioners of said county to examine 
the books, vouchers, ete., of said Lewis; and that afterwards 
said committee made a written report to said court of county 
commissioners touching the matters for which they had heen 
appointed, in which they state an account against said Lewis as 
county treasurer, containing numerous items of debits and 
eredits, and showing a considerable balance due from him to 
the county. This report is set out at length in the bill of ex- 
ceptions. The witness further testified that said report was 
read to the court of county commissioners by said committee 
in the hearing of Lewis, and that he then and there, in effect, 
admittei the correctness thereof, with the exception of one 
item mentioned by the witness. To the testimony as to the 
admission made by Lewis, his co-defendants, the sureties on said 
bond, objected as illegal, incompetent and irrelevant evidence 
against them, and moved the court to instruct the jury that said 
admission was only admissible against Lewis; but the court 
overruled their objection and motion, and they duly excepted. 
The plaintiff then offered in evidence the report made by said 
committee, to which the defendants objected on the same 
grounds as stated in support of their objection to said admis- 
sion; but the court overruled their objection, and allowed the 
report to be read to the jury, and the defendants duly excepted. 
The defendants then moved the court to limit the effect of the 
report as evidence by instructing the jury that it was not proper 
or competent evidence as against them, and that they could 
only look to it as evidence against Lewis; but the court over- 
ruled the motion, and the defendants excepted. Other admis- 
sions made by Lewis as to his indebtedness to the county after 
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the report of said committee had been made, were introduced 
in evidence against the objection of said sureties, and excep- 
tions reserved by them in reference thereto, which need not be 
set out at length. 

The defendant Lewis was examined as a witness on behalf 
of himself and his co-defendants, and was asked the following 
questions: (1) “ Did you ever use any of the county’s money ;” 
(2) “Where did you keep the county’s money while in office ;” 
and (3) “ Did you have any of the county’s money on hand at 
the expiration of your term of office.” To each of these ques- 
tions the plaintiff objected, the objections were sustained, and 
the defendants excepted. 

There was also evidence tending to show that a large amount 
of the money collected by Lewis, and charged against him as 
treasurer, and for which his receipts and admissions had been 
introduced in evidence by the plaintiff. were certificates issued 
by the State under the statutes mentioned in the opinion, and 
commonly known as “ Patton money,” and “ Horseshoe money.” 

The court charged the jury, e mero motu, among other 
things, as follows: (1) “That the report of the committee, 
made to the court of county commissioners, was of itself evi- 
dence, to which the jury could look as against each and all of 
the defendants.” (2) “ That all the admissions made by Lewis, 
‘in evidence, were binding as against all the defendants, unless 
said admissions were made after said Lewis had made a final 
settlement with his snecessor in office.” (3) ‘“ That defendants 
were chargeable with the full face value of all the State cer- 
tificates, both of the so-called “ Patton money,” and the so- 
called * Horseshoe money,” received by Lewis while county 
treasurer, with interest thereon.” The defendants excepted to 
these charges, and also to the refusal of the court to charge the 
jury, at their written request, as follows: “That no interest 
can be charged against Lewis before such time as his successor 
was qualified, as shown by the proof; and that if there be no 
such proof, no interest can be recovered.” They also excepted 
to the refusal of the court to give several charges requested by 
them, based on the theory that the defendants were not liable 
for the State certificates received by Lewis. Lewis’ sureties 
and co-defendants asked the court in writing to give to the jury 
the following charges: (1) “ That no admissions made by the 
defendant Lewis after the termination of his office as treasurer, 
and not during the transaction of any business for which his 
sureties were bound, can bind his co-defendants in this suit ” 
(2) “ That in an action on a county treasurer’s bond against 
the principal and his sureties, confessions made by such prin- 
cipal after his successor was elected and qualified, and after he 
_ ceased to perform the duties of said office, are not binding 
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on his sureties.” The court refused to give these charges, and 
said defendants excepted. 
The several rulings above noted are here assigned as error. 


Gro. P. Harrison, jr., and Gro. W. Hooper, for appellants. 
(1) The admissions made by Lewis were not competent evi- 
dence against his sureties.—1 Greenl. on Ev.,$ 187; Brandt on 
Suretyship, § 521; Stetson v. City Bank of New Orleans, 2 
Ohio’ St. 175. (2) The report made by the committee ap- 
pointed by the court of county commissioners was not compe- 
tent evidence against the defendants. The appointment of the 
committee was not authorized by law, and their report was 
merely a calenlation of three men, based upon an examination 
of certain books and papers. These books and papers were the 
best evidence, and should have been introduced in evidence. 
(3) There was no proof that the successor of Lewis had ever 
qualified. If there was no qualified successor, there was no 
one authorized by law to receive the funds from Lewis; and 
he was, therefore, not chargeable with interest. (4) The ques- 
tions propounded to Lewis were clearly pertinent to the issues 
joined, and should have been allowed. (5) The State certifi- 
cates were bills of credit, and issued in violation of the Federal 
Constitution. See Pamph. Acts, 1866-7, p. 657; Pamph. Acts, 
1873, p. 40; Craig v. Missouri, 4 Peters, p. 410; Briscoe v. 
Bank of Sted, 11 Peters, p. 258; Burroughs on Pub. 
Securities, p. 46, and authorities there cited. The circuit 
court, therefore, erred in holding that the defendants were 
chargeable with the certificates received by Lewis. 


W. H. Barnes & Son, contra. (1) When the principal and 
surety are sued in a joint action, the admissions of the principal 
are good against the surety also.—Brandt on Suretyship and 
Guaranty, p. 635, and authorities cited in note; Bayliss on 
Suretyship and Guaranty, p. 399; Adlas Bank v. Brownville, 
9 R. 1.172; Amherst v. Root, 2 Mete. 522. (2) While we 
do not admit that the State certificates were bills of credit, and 
the acts under which they were issued, were for that reason 
unconstitutional, we insist that the treasurer can not raise that 
question. 


BRICKELL, C. J.—There are cases which go so far as to 
maintain that the declarations or admissions of the principal, 
without restriction as to the time or circumstances under 
which they were made, are evidence against the surety.—3 
Phill. on Ev. (C. & H. notes), 261. There are other cases 
affirming the proposition pressed in the argument of the counsel 
for the candle, that when principal and surety are jointly 
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sued on a joint or a joint and several obligation, any admission 
or declaration made by the principal, which is competent evi- 
dence against him, is also competent against the surety; for 
the reason, it is said, that as the suit is against several joint 
contractors or joint obligors, a recovery to the same extent must 
be had against all or none, unless one or more of the defendants 
interposes a personal defense, such as infancy, coverture, or 
bankruptey.— Pendleton v. Bank of Kentucky,1 T.B. Monroe 
(Ky.), 171; Amherst Bank v. Root, 2 Mete. 541; Atlas Bank 
v. Brownville, 9 Rhode Island, 168. Without any limitation 
as to the nature of the action, approved text writers state that 
the mere naked admissions of the principal, not made in the 
course of any business, or as parts of any acts with which the 
surety is connected by his contract, can not be received as evi- 
dence to charge the surety.—1 Greenl. on Ev. § 187; 2 Whart. 
on Ev. § 1212. This is the rule which has been recognized in 
this court as to the admissions or declarations of the principal, 

or his acts not in the transaction of business for which the 
- gurety is bound.— Bondurant v. Bank, 7 Ala. 830; Dumas v. 
Patterson, 9 Ala. 484. In the first of these cases the declara- 
tions of a sheriff in reference to the time at which an execu- 
tion in his hands was to be paid, accompanied with evidence of 
the payment, were received to charge his sureties who were 
separately sued; the court holding that the declarations, 
having been made while the sheriff was acting officially, though 
not simultaneous, were parts of the res gest, the payment of 
the money. In the other case, the admissions of a sheriff that 
he had collected money on an execution, not made while acting 
officially, merely narrative of a past act, were held inadmissi- 
ble against his sureties, when sued jointly with him. In Zown- 
send v. Everett, 4 Ala. 607, the annual settlements of a county 
treasurer with the court of county commissioners, and the 
statement made by him to his successor in oftice of the amount 
of moneys remaining in his hands, were held competent evi- 
dence against his sureties. These were acts which he was 
bound by law to perform—they were official duties specially 
imposed upon him; and fidelity in the performance of official 
duties the surety guaranteed. The court said: “It may be 
conceded that the acts or declarations of a principal which will 
be evidence against the surety, must be made or done in the 

rformance of the duty for which the surety is responsible ; 
Pat the concession will not avail the surety in this case, as 
that is literally the fact here.” These cases illustrate the rule 
as it has been settled in this State. The main inquiry is, as is 
said by Mr. Greenleaf, whether the declarations or admissions 
of the principal were made during the transaction of the busi- 


ness for which the surety was bound ; if so, they are admissible 
VOL. LXXIII. 
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against the surety. If otherwise; if not concomitant with 
any act for which the surety is bound; if they are mere nar- 
rations or admissions of past transactions, they are mere hearsay, 
and not competent evidence against the surety, whether he is 
sued severally or jointly with the principal. The reason is well 
stated: “* The surety is considered as bound only for the actual 
conduct of the party, and not for whatever he might say he 
had done; and, therefore, is entitled to proof of his con- 
duet by original evidence, where it can be had, excluding all 
declarations of the principal, made subsequent te the act to 
which they relate, and out of the course of his official duty.” 
1 Greenl. on Ev. § 187. 

In the case before tis, we lay no particular stress upon the 
fact, that prior to the making of the declarations or admissions 
of Lewis his term of oftice as county treasurer had expired. 
There remained the duty of stating his official account, and of 
delivering to his successor all.the money, books, papers and 
page of the county, which had come to his possession, and 
1is declarations or admissions accompanying either of these 
acts, and explanatory of them, would be competent original 
evidence against his sureties, though his official term had 
expired. The point of objection to the competency of the 
evidence of his declarations, as against his sureties, is, not that 
they were made after his term of office had expired, but that 
they were not made while he was doing any act, transacting 
any business, or performing any daty for which the surety was 
bound. They were subsequent in point of time to all official 
acts or duties to which they refer, and are simple admissions 
that in his official capacity he had received moneys of the 
county. As against himself they were competent original evi- 
dence.— Lewis v. Lee County, 66 Ala. 480. As to his sureties, 
they were mere hearsay, creating no inference or presumption 
of liability for which they were bound to answer. The cireuit 
court erred in refusing the instructions requested, limiting to 
the principal the operation and effect of these admissions. 

The relevancy of the evidence songht to be elicited by the 
several questions propounded to Lewis, while under examina- 
tion as a witness, is not perceived. It is not the use of the 
money of the county, or the failure to keep it safely, or the 
place at which he kept it, or the having it on hand at the 
expiration of the official term, which are relied on as breaches 
of the official bond, but the failure to account for it legally 
and properly, or to pay it over to his successor. 

hether the certificates or receipts, issued by the Governor 
under the authority of the act approved February 19, 1867, 
(Pamph. Acts, 1866-7, p. 657), or the obligations issued in 
pursuance of the act approved December 19, 1873, (Pamph. 
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Acts, 1873, p. 40), were bills of credit, falling within the 
inhibition of the Federal Constitution, or simple instruments 
binding the State to the payment of money at a future day in 
satisfaction of debts it had incurred, operating rather than 
otherwise a mere change in the form, or in the evidence of 
such debts, or to.-be employed in borrowing money for public 
uses, can not in this case become a seated enatine. If they 
were bills of credit, having been by the State introduced into 
the circulating medium, the community having given them 
currency upon the pledge, that they should be received in pay- 
ment of all public dues, and should be redeemed, a moral obli- 

ation rested upon the State to receive and to redeem them. 

he obligation could not be discharged without the agency of 
the officials employed in the collection and safe keeping of the 
public revenue. When these officials received them under the 
authority of law, from all liability they could absolve them- 
selves by accounting for them én specie. They can not absolve 
themselves by a controversy with the State as to the legality 
of the issue, after to their own uses they have converted them. 
Cooley on Taxation, 500. 

The duty of Lewis, the principal, on the termination of his 
official term, was to pay to his successor in oftice the public 
moneys he had received and had not disbursed according to 
law, and all such moneys as he had neglected to collect. These 
formed a specific sum, to which the county was then justly 
entitled. The detention of it was wrongful, and for the deten- 
tion the law gives interest in the nature of damages.— Cheshire 
v. Howland, 13 Gray, 324. In this State, interest according 
to the statutory rate is regarded as but just compensation for 
withholding the principal ; and when the principal is ascer- 
tained to be due at a particular time, and without sufficient 
excuse remains unpaid, interest follows as an incident.— Whit- 
worth v. Hart, 22 Ala. 348. Until there was a successor to 
Lewis, qualified, and authorized to receive the moneys of the 
county, there could be no payment of them, and interest 
would not accrue. Whatever of indefiniteness there may be 
in the evidence upon this point, as it is stated in the bill of ex- 
ceptions, can hereafter be obviated. 

The committee examining the books and papers of Lewis, as 
county treasurer, were not appointed in pursuance of the 
statute.—Code of 1876, § 849. They were appointed by the 
court of county commissioners, not by the judge of probate. 
The purpose of their appointment was doubtless to obtain for 
the court information as to the condition of the finances of 
the county. When the report was received by the court, they 
could have made it the basis of whatever action may have been 


deemed expedient for the public interests. But it could not 
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become matter of evidence against any official, who did not 
assent to the truth of its statements. As to all others it is res 
inter alios acta. The same would be true of a report of a 
committee appointed in pursuance of the statute by the judge 
of probate, to examine the books and vouchers of the county 
treasurer. Their office is performed, when they make the 
examination and report to the judge. The report is a mere 
medium through which information may be derived as to the 
condition of the office of the treasurer, and of the finances of 
the county, dependent for its valne upon the integrity, skill, 
industry, and accuracy of the committee. But with it the 
treasurer is not connected, has not the opportunity of verifying, 
or of controverting its statements, unless he enter into a con- 
troversy, more or less unseemly, with the committee, which 
there is no arbiter to determine. So far as Lewis assented to 
the statements of the report, as against himself the report was 
evidence. The assent was an individual, not an official act; 
and as against the sureties who had not assented to its truth, 
the report was not evidence. 

There are several rulings of the circuit court not consistent 
with this opinion, and because of them the judgment must be 
reversed, and the cause remanded. 


Jackson, Morris. & Co. v. Rutherford. 
Detinue. 


1. Detinue; when plaintiff must have legal title—Where the plaintiff in 
an action of detinue has never had the actual possession, he must have 
the legal title in order to entitle him to recover. 

2. Mortgage; when legal title not éonveyed thereby.—A parol agreement 
by a debtor, that certain personal property belonging to him ‘‘should 
stand good for his indebtedness,’’ not accompanied by a delivery or 
change of possession, does not convey the legal title, but creates an 
equitable lien merely, which will not support an action of detinue. 


Apprat from Chilton Cireuit Court. 
Tried before Hon. Joun HenpERson. 
The facts are sufficiently stated in the opinion. 


W. A. Cottier, for appellant. 


Wirson & Witson, contra. 
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SOMERVILLE, J.—The action is one of detinue brought 
by appellants — the appellee for certain personal chattels. 
The plaintiffs claimed title under a verbal or parol mortgage, 
by whieh the defendant stipulated that the property “should 
stand good for his indebtedness” to them, which is shown to 
have been something over the sum of three hundred dollars. 
There was no change in the possession of the chattels by de- 
livery, they still remaining in the hands of the defendant. The 
court charged the jury that the legal title did not pass to the 

laintiffs under the agreement, and that no recovery could be 
fad on it in this action. ' 

It is evident that to maintain the action of detinue, the plain- 
tiff must-have a general or special property in the goods sought 
to be recovered, and the right to its immediate possession ; and 
in all cases where he has never had the actual possession, he 
must have the legal title in order to entitle him to a recovery.— 
Reese v. Harris, 27 Ala. 301; 1 Brick. Dig. 572,§ 7. Of course 
against a mere wrong-doer or trespasser, not showing any prop- 
erty in himself, he may recover on his previous possession 
without more. — Bryan v. Smith, 22 Ala. 534; Gafford v. 
Stearns, 51 Ala. 434. 

The whole question in the case then is, whether the verbal 
mortgage under consideration conveyed the /ega/l title to the 
plaintiffs. Our opinion is, very clearly, that it did not, and that 
‘the ruling of the court on the subject was free from error. 
There can be no question about the fact, that the agreement 
_ constituted a mere equitable lien on the chattels. The stipula- 
tion that the property should “stand good” for the debt of de- 
fendant was the same in effect as a verbal hypothecation of the 
property as a security for the debt. It was in the nature of an 
equitable, rather than of a legal mortgage. The distinction be- 
tween the two is well settled, and their ear-marks easily dis- 
tinguishable. Every valid agreement for a Jien or charge on 
property, with the intention of creating a security for a debt, 
which would exist without delivery of the property to the 
creditor, constitutes an equitable mortgage.— Donald v. Hewitt, 
33 Ala. 534; Butts v. Broughton, 72 Ala. 295. Such agree- 
ments do not operate to convey a legal title, the intention being 
merely to create a charge in rem, which can be enforced only 
by a resort to a court of equity, with its exclusive jurisdiction 
of trusts. — Fletcher v. Morey, 2 Story, 555; Dunning v. 
Stearns, 9 Barb. (N. ra 630; Newlin v. McAfee, 64 Ala. 357. 
It has often been held that such a lien, without possession ac- 
quired under it, will not support an action of detenue, trover or 
trespass.-—Grant v. Steiner, 65 Ala. 499; Pees v. Coats, 65 Ala. 
256; Elmore v. Simon & Bro., 67 Ala. 526; Gafford v. Stearns, 
51 Ala. 434. 
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There can be no legal mortgage of chattels, however, without 
a transfer of the legal title to the mortgagee, such as will become 
absolute on default. Such a mortgage is something more than 
a mere lien, or security. It is rather in the nature of a condi- 
tional sale, and operates to transfer such a legal title to the 
mortgagee, that to be divested the condition must be discharged 
in full.—Jones’ Chat. Mortg. $$ 1,9. It differs from a mere 
pledge, in which the possession is parted with, and the ¢étle re- 
tained.—Sims v. Canfield, 2 Ala. 555; Brown v. Bement, 8 
Johns. (N. Y.) 75. It is true that no technical words are nec- 
essary to constitute a mortgage which would be good at law, 
any more than in eguity. Any words would be sufficient which 
serve to show a transfer of the mortgaged property as security 
for a debt. “Whatever language may be used, if it shows that 
the parties intended a sale of the chattelsas security, the instru- 
ment will be construed to be a | legal] mortgage.” —J ones’ Chat. 
Mort. $$ 1, 8,9. This we take to be the decisive test, and 
nothing less will answer the purpose.-—Herman’s Chat. Mortg. 
$ 96; Zoomer v. Randolph, 60 Ala. 356; 4 Kent’s Com. 136; 
1 Washb. Real Prop. 475; 4 Waits’ Act. & Def. 512. In 
Mervine v. White, 50 Ala. 388, the word mortgage was held to 
import a conveyance of the legal title; and so in Glover v. 
MeGilvroy, 63 Ala. 508. In Eliington v. Charleston, 51 Ala. 
166, an instrument was held to operate as a legal mortgage 
which declared that the creditor “should have a lien” on a 
horse, the property of the debtor, “to have and to hold” until 
the debt was paid. This ruling can be sustained only on the. 
theory that the habendum clause operated to carry the legal 
title—Jones’ Chat. Mortg. $12. In some of our decisions 
expressions are used which seem to confound the distinction 
between legal and equitable mortgages, but there is no case in 
our reports which really conflicts with the principles declared 
in this decision.—Glover v. MeGilvroy, 63 Ala. 508; Brown 
». Coats, 56 Ala, 439; Stearns v. Gafford, 56 Ala. 544. 

The decisions are numerous which sustain the view that the 
words used create a mere egustable lien. A stipulation that 
certain property should “be bound for the rent” of a hotel 
leased by the mortgagor has been so construed.— Wright »v. 
Bircher, 5 Mo. App. 322. So an agreement that the rent 
“should be paid before the crops are removed from the 
premises.” — Weed v. Standley, 12 Fla. 166. A_ contract that 
a person “should have and maintain a lien” was held to be an 
equitable mortgage and enforced as such, in Dunning v. Stearns, 
9 Barb. (N. Y.) 630, supra; and a similar ruling was made in 
Donald v. Hewitt, 33 Ala. 534, where the contract provided 
that workmen should “retain a special lien” on a steam-boat. 
It is only in those States where the distinction between law and 
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equity has been abrogated by statute, that different views have 
been adjudged to prevail. —Jones’ Chat. Mortg. §§ 12, 13. 
The two juridical systems being entirely distinct in this State, 
it is important that there should be a studied absence of con- 
fusion alike in their respective principles and practice. 

The judgment of the cireuit court must be affirmed. 


Hurst v. Thompson. 


Bill in Equity by Purchaser Jor Specific Performance of 
Executory Contract for the Purchase of Lands. 


1. Specific performance of contract for purchase of land; when equity 
will not decree.—The specific performance of an executory contract for 
the purchase of lands is never decreed, unless it is strictly equitable, and 
the complainant clearly shows that he is entitled to it. 

2. Forfeiture in contract for sale of land; when waived.—Where a con- 
tract for the sale of land provided that, on failure of the purchaser to pay 
an installment of the purchase-money at the time it became due, the con- 
tract should cease to be one of sale, and become a lease for a stated 
period, and the installment then falling due should be considered as rent, 
and the purchaser only paid a part of such installment at the time it be- 
came due, but soon thereafter paid the balance. which was received by 
the vendor without o}jection, the vendor, by receiving such balance, 
,waived his right to claim the failure to pay the installment at the time it 
became due as a forfeiture of the contract of sale. 

3. When bill for specific performance of contract of sale of land without 
equity.—In 1879, T. sold H. a tract of land for thirty bales of cotton, of a 
stated average in weight and class, or their value in money, fifteen bales 
to be delivered at a stated time in the fall of 1880, and fifteen bales on 
ist January, 1882, taking H.’s written obligation therefor, and placing 
him in possession, and executing bond for title on compliance by H. with 
the terms of sale. In November, 1880, H., having delivered to T. six 
bales of cotton, sold half of the land to S., S. agreeing to deliver to T. 
half of the cotton cailed for by H.’s contract, that is, seven and a half of 
the nine bales due on the first installment, and half of the fifteen bales 
due Ist January, 1882. S.,in pursuance of his contract of purchase, paid 
to T. the money value of seven and a half bales of cotton, and also, un- 
der an arrangement with H., paid for him the unpaid balance of his half 
of the first installment, being $83.30, making the whole amount paid by 
S. to T. 458.30; and thereupon H. transferred to 8. his bond for title, 
with indorsement thereon: ‘‘I hereby transfer to 8S. the within bond as 
a collateral to secure him in the payment of an amount of money paid by 
him on my account, and, after twelve o’clock on Monday next, to be dis- 
pore of in any way he desires, to raise the amount I am due him.”’ H. 

aving failed to repay to 8. on the day specified the $83.30 which 
8S. had paid T. for him, 8. soon thereafter delivered the bond to T., 
having written thereon and signed this endorsement: ‘‘In considera- 
tion of $458.30, I hereby transfer this bond to T., he having paid, as 
above stated, the amount, $458.30, H. having failed to comply with 
his contract as set forth in above transfer with said 8.’’ Held, that 
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a bill filed by H. against T. alone, not making S.-a party, seeking 
a — performance of the contract of sale on the facts above stated, 
and not alleging that T. had any knowledge or notice, at the time he paid 
S. the $458.30 and took up his bond, that 8. had purchased half of the 
land, and that H. owed 8S. only $83.30, and not offering to pay the bal- 
ance due by him, and paid by 8. on the first installment, is fatally defec- 
tive, and the complainant is not entitled to the relief prayed. 


Arprat from Macon Chancery Court. 

Heard before Hon. N. 8. Granam. 

The bill in this cause was filed on 23d January, 1882, and 
was subsequently amended. The purpose of the bill, and the 
case made by it and the amendment thereto are sufficiently 
stated in the opinion. On the hearing, on motion of the de- 
fendants, a decree was entered, dismissing the bill for want of 
equity ; and that decree is here assigned as error. 


W. "THompson, W. C. McIver, and Warrs & Sons, for ap- 
pellant. 


ApercromBiE & GrAnAM and Brewer & Brewer, contra. 


STONE, J.—This is a bill for specific performance of an 
executory contract for the purchase of lands, the purchaser com- 
plaining, and praying relief. Such relief is never granted, un- 
less complainant clearly shows himself entitled to it. It is 
never decreed unless strictly equitable—1 Brick. Dig. p. 692, 
$ 160; Gentry v. Rogers, 40 Ala. 442. 

The bill and amended bill must he construed as one. Gov- 
erned by itsaverments, Mrs. Thompson was the owner of the lands 
in controversy—her statutory separate estate—in quantity four 
hundred acres. In 1879, an agreement of sale and purchase 
was entered into between Thompson, representing his wife, and 
Hurst, the purchaser. The contract was evidenced by two 
writings; the purchase-obligation signed by Hurst, and bond 
for title signed by Thompson and wife, attested by two sub- 
scribing witnesses. The price agreed to be paid for the land 
was thirty bales of cotton, averaging tive hundred pounds per 
bale, and of class strict good ordinary, or its value in money at 
the maturity of the several installments; six bales to be paid 
October 15th, 1880; nine bales, November 15th, 1880; and 
fifteen bales, January Ist, 1882. Hurst was to take possession 
January 1st, 1880, and cultivate the lands. This he did. 
There was a stipulation in the writings that if Hurst failed to 
pay the six, nine and fifteen bales, according to contract, in 
1880, the contract ceased to be a sale and purchase, and be- 
came a lease for one year, when Hurst was to pay six bales of 
cotton for rent, and surrender the possession to Thompson. 
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So, if paying the installment of 1880, he failed to pay the in- 
stallment of January, 1882, he forfeited the purchase, became 
a tenant, and the six and nine bales paid in 1880 discharged 
the rent for the two years 1880 and 1881. The bond of 
Thompson and wife was conditioned to make Hurst title, on 
his compliance with the terms of purchase. October 15th, 
1880, or very soon after, Hurst paid Thompson six bales of 
cotton, but they fell short in weight eighty-three pounds. And 
soon after November 15th, 1880, there was paid to Thompson 
in money the market value of the nine bales of cotton, and of 
the eighty-three pounds deficiency in the six bales. Thomp- 
son receipted in full for the first installment. Objection is 
raised, that the bill fails to aver these installments of six and nine 
bales were paid by the day they severally fell due. There is 
nothing in this objection. If Thompson received them after 
the day for their delivery had passed, he thereby waivéd any 
right he may have had to demand payment on the days named, 
and to claim the failue as a forfeiture.—Stewart v. Cross, 66 
Ala. 22. So, according to the averments of the bill, Hurst did 
not forfeit his purchase by failing to pay the installments ma- 
. turing in‘1880. As between him and Thompson, if no other 
obstacles are in the way, his right to specitic performance de- 
pends on the payment or tender of the installment due January 
Ist, 1882. 

The bill and exhibit disclose that Hurst did not himself pay 
the nine bales of cotton due in November, 1880, or the defi- 
ciency in the six bales, or their money value. In reference to 
this payment, the bill shows this state of facts: That Hurst, 
before November 15th, 1880, sold half the land purchased from 
Thompson to Thornton,—whether an undivided half, or a de- 
scribed half, does not appear. The alleged terms of sale were, 
that Thornton was to pay Thompson half the purchase-money ; 
that is, he was to pay seven and a half of the nine bales, unpaid 

artof the first installment, and pay half of the last installment. 

t is then averred that Thornton paid the money value of the 
seven and a half bales, and, also, under an arrangement with 
Hurst, paid for him the unpaid balance of his half of the first 
installment, beiag $83.30. Thereupon Hurst transferred the 
title bond to Thornton, with the following indorsement upon it : 
“T hereby transfer to R. J. Thornton the within bond as a col- 
lateral to seeure him in the payment of an amount of money 
paid by him on my account, and after twelve o’clock on Mon- 
day next to be disposed of in any way he desires, to raise the 
amount I am due him. November 24th, 1880. 

Witness: G. L. Hurst. (Signed) A. L. C. Hurst.” 
November 24th, 1880, was Wednesday. The next Monday 


‘ was 29th. Four days afterwards—December 2, 1880,—the 
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following indorsement was placed on the bond, and it was de- 
livered up to Thompson by Thornton: “In consideration of 
four hundred and fifty-eight dollars 30-100, I hereby transfer 
this bond to W. P. Thompson, he having paid as above stated 
the am’t $458.30—A. L. Hurst having failed to comply with 
his contract as set forth in above transfer with said Thornton. 

Dee. 2nd, 1880. (Signed) B. J. Tuornton.” 
All these averments are contained in the amended bill. This 
left the status of the transaction as follows: Hurst had had the 
use and occupation of the premises for one year, 1880. He 
had paid six bales of cotton less eighty-three pounds, and only 
that much. Thompson had received exactly the same. True, 
Thornton had paid him, for Hurst, the balance of the install- 
ment for 1880—$458.30—but that had been repaid to Thorn- 
ton, when the title-bond was surrendered back to Thompson. 
So, in fact, Hurst was out only the six bales of cotton, and 
Thompson had received only that much. 

If it be true. as charged, that Hurst had sold half the lands 
to Thornton, and that, by the terms of the sale, Thornton was 
to pay half the purchase-money, then it follows that Thornton 
paid for Hurst only $83.30, and the authority given to Hurst 
by the indorsement on the bond only empowered him to sell 
the land to raise $83.30. This being the case, Thornton was 
guilty of a breach of duty and of trust, when he sold, not only 
to repay himself the $83.30, but the entire sum paid, $458.30. 
Had Thompson any knowledge of this alleged sale by Hurst 
to Thornton, and the breach of trust by the latter? The bill 
nowhere avers that he had such knowledge. We must, there- 
fore, suppose he had no knowledge of it. ‘Thornton presented 
to him the bond he and his wife had given to, make title to 
Hurst. It was indorsed to Thornton, with authority to dispose 


of it in any way he desired, to raise the amount Hurst was due_ 


him, if the same was not paid by twelve o’clock on the next 
Monday. Monday had passed, and the money was not paid. 
The writing was silent as to the amount Thornton had paid 
for Hurst. Hurst had owed Thompson $458.30, and this sum 
Thornton had paid. In the absence of notice that Thornton 
had purchased half the land, and, for that reason, had paid 
$375 of the $458.30 on his own account, Thompson was justi- 
fied in believing the whole amount had been paid by Thornton 
for Hurst. Hence, he was justified in believing Thornton was 
authorized to raise the whole $458.30, by dispusing of the bond. 
Acting upon that most natural appearance of the transaction, 
Thompson returned to Thornton the entire sum he had received 
from him, $458.30, and took up the bond he had given Hurst 
to make him title. This is the natural version of the transac- 
tion, as shown by the papers, and there is not an averment in 
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the bill that is inconsistent with it. We have, then, a bill by 
Hurst alone, against Thompson and wife, not making Thorn- 
ton a party, asking specific performance of a contract of pur- 
chase in favor of Hurst, ches the bill and exhibit on their 
face show that largely over half of the first installment has 
never been paid by Hurst, is yet unpaid to Thompson, and the 
bill makes no tender or offer of payment of the balance of the 
first installment. Or, to state it in another form: The bill 
seeks specific performance in favor of Hurst alone, ignoring 
Thornton’s rights, and not making him a party; and yet 
shows that half the purchased land had been sold to Thornton, 
and that, under the terms of that sale, Thornton had paid more 
than half of the first installment of Hurst’s purchase; thus, 
claiming the benefit of Thornton’s payment, and ignoring his 
right to share in the land. Or, last, the bill tenders to Thomp- 
son the privilege of stepping into the shoes of Thernton, as 

urchaser of half the land, as the best that will be accorded to 
fim under his agreement of rescission with Thornton; and 
this in the absence of all averment, charging Thompson with 
notice that Thornton had ever made such agreement of pur- 
chase, and hence, in the absence of all imputation of fault or 
bad faith on the part of Thompson. The bill is fatally defee- 
tive. 

There are supposable categories, in which the complainant 
‘may be entitled to relief. We will, therefore, so modify the 
chancellor’s decree, as to make it a dismissal without prejudice. 
Thus modified, the decree of the chancellor is affirmed. 


Bush wv. Garner. 
Trover. 


1. When instrument merely an equitable lien.—A stipulation in a mort- 
gage on real and personal property, executed to secure a debt due and 
payable in annual installments, that ‘‘this mortgage is made a lien on 
the crop of cotton made on the place’”’ for the payment of the install- 
ment of the debt due for that particular year, does not convey the legal 
estate or interest in the cotton, but creates merely an equitable lien thereon ; 
and hence, such an instrument will not support an action of trover 
brought for the conversion of the cotton. 

2. Section 1359 of Cole of Mississippi construed.—Section 1359 of the 
Code of Mississippi (1880), providing that ** it shall be lawful for persons 
to make and execute mortgages or deeds of trust upon growing crops, or 
crops to be grown, within fifteen months from the making of such mort- 
gage or deed of trust, which encumbrance shall be valid and binding 
— the interest of such mortgagor or grantorin such crop, but shall 
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not be, in any case, prior to the liens provided for in an act in relation to 
landlord and tenant, and an act in relation to the lien of employers and 
employees,’’ is merely declaratory of the common law, with the limitation 
engrafted thereon, that the crop must be produced within the specified 
period of fifteen months; and a mortgage on an unplanted crop in that 
State operates, under that statute, merely to create an equitable lien, and 
not to convey the legal title. 

3. Same.—lIt, however, that statute could be construed so as to au- 
thorize the legal title to pass by a mortgage on an unplanted crop, the 
effect of the statute would only be to make a legal mortgage, with apt 
words of conveyance, operate to convey the legal title; and hence, an 
instrument creating by its terms a mere lien or charge upon the crop 
would not come within its influence. 

4. Transportation of personal property of a married woman from Mis- 
sissipp? into this State; ejfect of. —The mere transportation of cotton raised 
in the State of Mississippi, belonging toa married woman as her separate 
property under the laws of that State, into this State, does not, of itself, 
so change the status of the cotton as to constitute it her statutory separate 
estate under the laws of this State; and hence, in an action for damages 
for the conversion of the cotton, the husband should be joined as co- 
plaintiff with the wife, under the provisions of section 2892 of the Code 
of 1876. 

5. How statute of another State may be proved.—A statute of another 
State may be proved by a transcript or copy properly certified by the 
Secretary of State of this State, as being deposited in his office, or by a 
printed volume purporting on its face to have been printed by authority 
of such other State. (Code of 1876, § 3045.) 

6. Same; reports of adjudged cases.—While the reports of adjudged 
cases of a sister State, published by authority, are competent evidence 
of the judicial construction placed upon the statutes of that State, and 
must be received as authoritatvein the courts of this State, they can not, 
when taken alone, be received as legal evidence of the contents or pro- 
visions of such statutes. 

7. When foreign statute is properly proved it will be presumed to continue 
of force.—When the enactment or existence of a foreign statute is prop- 
erly proved, it will ordinarily be presumed to remain of force without ad- 
ditional negative proof, showing that it has not been repealed or modi- 
fied ; and the burden of showing its repeal or modification will be on the . 
adverse party. 


Appeat from Mobile Cireuit Court. 

Tried before Hon. Wiitram E. Crarke. 

This was an action of trover, brought by Fanny W. Garner, 
wife of John H. Garner, jr., against John C. Bush, to recover 
damages for the alleged conversion of certain cotton by the de- 
fendant; and was commenced on 24th January, 1881. The 
complaint averred that the cotton belonged to the plaintiff as 
her ‘statutory separate estate. The cause was tried on issue 
joined on the plea of not guilty, the trial resulting in a verdict 
and judgment for the plaintiff. The cotton in question was 
raised in Mississippi during the year 1878, by one Welch, who 
shipped it to the firm of Allen, Bush & West, at Mobile, com- 
mission meichants, the defendant being a member of the firm, 
and by them sold, and the proceeds placed to Welch’s credit. 
The plaintiff claimed title under a mortgage executed to her by 
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Welch conveying real and personal property situated in Mis- 
sissippi, to secure an obligation to deliver a given number of 
bales of cotton, in annual installments, which he had agreed to 
deliver in payment for the property conveyed by the mortgage, 
which he had purchased from her. This conveyance is dated 
8th January, 1878, and contains this provision: ‘This mort- 
gage is made a lien on the crop of cotton made on the place 
each vear for the number of bales due for that particular year.” 
The evidence tended to show that the cotton was a part of a 
crop covered by the lien created by the clause in the mortgage 
quoted above. The plaintiff read in evidence section 1359 of 
the Code of Mississippi, which is set out in the opinion. The 
defendant read in evidence a deed of trust executed by Welch 
to Allen, Bush & West, on 7th March, 1878, the terms of 
which, necessary to an understanding of the points decided, 
are 8tated in the opinion. “To show the laws of Mississippi,” 
the defendant also introduced in evidence the 52nd, 47th and 
56th volumes of the Mississippi Reports, and read to the jury 
the reports of the following cases, which are set out in the bill 
of exceptions, and in which is construed a statute of that State, 
approved February 18th, 1867: Herman v. Perkins, 52 Miss. 
813, and Stewart v. Hollins, 47 Miss. 708. The evidence re- 
cited in the bill of exceptions fails to show the residence of 
the plaintiff. 

The circuit court charged the jury ex mero motu, in sub- 
stance, (1) that the mortgage executed by Welch to the plain- 
tiff conveyed the crop of cotton raised on the place by Welch 
during the year 1878, and that the mortgage was superior to 
the deed of trust subsequently executed by Welch to Allen, 
Bush & West; (2) that “if they believed from the evidence 
that the plaintiff was a married woman at the time the action 
was brought, and at the time she made the contract with. 
Welch, and resided in this State when said contract was made, 
and said action was brought, the action was properly brought ;” 
and (3) that trover was the proper form of action. To these 
aaa of the general charge the defendant duly excepted. 
fe also reserved exceptions to the refusal of the court to give 
to the jury the following charges requested by him in writing: 
1. “If the jury believe the evidence, they must find for the de- 
fendant.” 2. “If the jury believe that the contract and mort- 

age of Mrs. Garner were made in 1878, and the agricultural 
fien to Allen, Bush & West was given in 1878, for supplies to 
make a crop, although of later date than the mortgage, then 
the agricultural lien has priority.” 

The rulings above noted are here assigned as error. 


Overatt & Bestor, for appellant. (1) Under the laws of 
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Mississippi, the agricultural lien to Allen, Bush & West was 
superior to plaintiff's mortgage.— Herman v. Perkins, 52 Miss. 
813; Stewart v. Hollins, 47 Miss. 710. (2) The law, being 
proved to be thus, is presumed to remain so until shown to be 
repealed or modified.—Cubbedge, Hazelhurst & Co. v. Napier, 
62 Ala. 518. (3) The mortgage to the plaintiff was dated 
January 8th, 1878, and was on a crop of cotton which was not 
then planted, but was to be planted in the future. It did not, 
therefore, convey such a title as will support trover.—Grant 
v. Steiner, 65 Ala. 499; Elmore v. Simon, 67 Ala. 526; Collier 
c& Son v. Faulk & Martin, 69 Ala. 58. (4) All matters re- 
specting the remedy, such as bringing of suits, forms of action, 
adinissibility of evidence, etc., depend upon the law of the 
place where the suit is brought.—Scudder v. Union Nat. Bank, 
1 Otto. 406 ; Campbell v. Crompton, 18 Blatch. 150. (5) Can 
Mrs. Garner bring this suit at all? Ought it not to have been 
brought in the name of her husband ? 


H. Pirtans and Tuos. H. Pricer, contra. (1) If plaintiff 
was mortgagee of the crop, she could maintain trover for its 
conversion ; and she was a mortgagee, since the mortgage, in 
terms, declares that it is made a lien on the crop of cotton 
made on the place each year. This does not present the case 
of an attempt to fix a statutory lien on the crop, but simply the 
giving of a mortgage lien thereon; and the contract shows a 
clear intent to mortgage.—Mervine v. White, 50 Ala. 388; 
Ellington v. Charleston, 51 Ala. 166; Thomas on Mortgages, 
p. 430. Her mortgage on the crop to be made was a valid and 
subsisting mortgage under the statute of Mississippi.—Code of 
Miss. § 1359. This law governed the contract, as the land lies 
in Mississippi, and the contract was to be performed in that 
State.—Story on Con. Laws, §§ 242, 280-1; 1 Brick. Dig. p. 
352. $ 19; Jones on Chat. Mort. $§ 143, 213, 426. (2) Ad- 
judged cases are competent to show the State of the wnwritten 
aw of another State, since the common law is, in each State, 
what the courts determine it; but of the written law, the 
statutes, nothing is evidence save the statutes themselves.— 
Code of 1876, § 3045; Jnnerarity v. Mims, 1 Ala. 660; Inge 
v. Murphy, 10 Ala. 885. (3) It is the province of the court 
to rule on the question of the evidence of a foreign law.—/nge 
v. Murphy, supra. (4) When the mortgaged property came 
to this State, it became the statutory separate estate of the 
plaintiff, and she rightly sued alone. Besides, the failure to 
join the husband would only have availed in abatement, and 
no plea in abatement was interposed.—J/ames v. Stewart, 9 
Ala. 855. 
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SOMERVILLE, J.—The present action is one of trover, 
brought by the appellee, Garner, against the appellant, Bush, 
for certain cotton alleged to have been converted to the latter’s 
use., The title asserted to the cotton by the plaintiff was based 
on a written instrument, purporting to be a mortgage, executed 
by one Welch to plaintiff on January 8, 1878. There can be 
no question as to the operation of this instrument so far as af- 
fects the land, and other personal property, other than the crop 
of cotton, which it conveys. As to these, apt words of convey- 
ance are used, sufficient to operate a conditional transfer of the 
legal title to the mortgagee, which is always the decisive test 
of a legal mortgage. —Jones on Chat. Mortg. g§ 8-9; 1 Jones 
on Mortg. § 

But no sae words of grant or conveyance are used in ref- 
erence to the crop of cotton to be raised during the current 
year. It is merely declared that “this mortgage is made alien 
on the crop of cotton made on the place” to the extent of the 
annual payment due for each succeeding year. This is not a 
mortgage, but a mere lien created by contract, or a right to. 
charge the cotton with the payment of the debt. It is, in 1 other 
words, a mere equitable lien in the nature of a mortgage, con- 
ferring no legal estate or interest in the cotton alleged to have 
been converted, such as is necessary to support an action of 
trover.—Jackson, Morris & Co. v. R utherford, at present 
term [ante, p. 155] ; Evington v. Smith, 66 Ala. 398; Velin 
v. McAfee, 64 Ala. 357; Jones on Chat. Mortg. § 9; Donald 
v. Hewitt, 33 Ala. 534. 

Under this view of the case, it is plain that the plaintiff, in- 
dependently of the fact that the crop was not in existence at 
the time of the creation of the lien, had no such title to the 
cotton sued for as would authorize a recovery. 

It is insisted, however, that the instrument conveyed the 
legal title to the cotton, under the influence of section 1359 of 
the Code of Mississippi (1880), which is introduced in evidence, 
and shown to have been in force at the time of the ae 
and is in the following language: “§ 1359. It shall be lawful 
for persons to make and execute mortgages or deeds of trust 
upon growing crops, or crops to be grown within fifteen months 
from the making of such mortgage, or deed of trust, which 
encumbrance shall be valid and binding upon the interest of 
such mortgagor, or grantor, in such crop, but shall not be, in 
any case, prior to the liens provided for in ‘an act in relation 
to landlord and tenant, and an act in relation to the lien of 
employers and employees. beg 

he proper construction of this statute, we think, is, that it 
is merely oy se claratory of what the common law was before its 


passage, with the limitation engrafted, that the crop must be 
VoL. LXXx1lI. 











1882. } OF ALABAMA. 167 


{Bush v. Garner. ] 


produced within the specified period of fifteen months. Before 
the existence of the statute, a mortgage on an unplanted crop, 
which’ was to be produced in the future, was held to be valid 
in Mississippi, operating to create only an equitable lien, and 
not to convey the legal title.—Si/lers v. Lester, 48 Miss. 513; 
White v. Thomas, 52 Miss. 49; Allett v. Butt, 1 Woods, 214; 
s. c. 19 Wall. 544; Jones on Chat. Mortg. § 174. This is in 
harmony with the numerous decisions of this court, and the 
great preponderance of authority on this subject.—Grant v. 
Steiner, 65 Ala. 499; Rees v. Coats, 1b. 256; Elmore v. Simon, 
67 Ala. 526. 

If the Mississippi statute could be construed otherwise, so as 
to authorize the legal title to pass by a mortgage on an un- 
planted crop, it is obvious that an instrument creating a mere 
/ien or charge would not come within its influence. The effect 
of the statute would be only to make a legal mortgage, with 
apt words of conveyance, operate to convey the legal title. 

The charge of the cireuit court was in conflict with these 
views, and its judgment must, therefore, be reversed. 

As the cause may be tried again under an amended com- 
plaint, however, we proceed to consider the other assignments 
of error. 

The husband was a proper party plaintiff, and should have 
been joined with the wife in the present.action. The interest 
in the cotton sued for was the separate property of Mrs. Garner 
in the State of Mississippi, and the mere transportation of it 
into Alabama did not alone change its status, so as to constitute 
it her statutory separate estate under the laws of this State. 
Cahalan v. Monroe, Smaltz & Co., 70 Ala. 271. Section 2892 
of the Code was construed by us, in the case of Aing v Mar- 
in, 67 Ala. 177, to require the husband to be joined as co- 
plaintiff in cases of this character. 

As the complaint is susceptible of amendment upon a new 
trial in the lower court, we need not decide whether the ob- 
jection for non-joinder can be raised otherwise than by a plea 
in abatement, as was the rule of the common law, where a 
married woman sued alone, but might have been joined with 
her husband. See James v. Stewart, 9 Ala. 855; Price v. 
Talley, 18 Ala. 21; 1 Chit. on Pl. 23; McCall v. Jones, 72 Ala. 
368; Barbour on Parties, 309.; Gould’s Plead. ch. v, § 103; 
Dicey on Parties, 530 [507]; Courts v. Happle, 49 Ala. 254. 

It is argued by the appellant that the present action will not 
lie, for the reason that he held a conveyance of the cotton in 
question which created a prior lien on it in his behalf. This 
instrument, bearing date March 6, 1878, is in the form of an 
ordinary mortgage, and declares that it is “intended as a supply: 
lien” in favor of the mortgagees “ for advances and supplies” 
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to enable the mortgagor “to cultivate and gather a crop” to be 
raised on his farm during the current year. It is insisted that, 
although this mortgage is subsequent in point of time fo that 
of the plaintiff, it is prior in right, as “an agricultural lien” 
under the provisions of a special statute existing in Mississippi, 
where the contract was entered into between the parties. The 
appellant fails to introduce a copy of this statute in evidence, 
and we can not take judicial notice of its contents. It is trne 
that he has made proof of certain adjudged cases decided by 
the Supreme Court of Mississippi, and found in the reports of. 
that State, construing a certain statute said to have been ap- 
proved February 18; 1867, in which it is held that, under its 
provisions, a lien may be created on a crop, known as an agri- 
cultural lien, which, though junior in date, may be prior in 
right to that created by an antecedent mortgage.—//erman v. 
Perkins, 52 Miss. 813. 

The statute in question should have been proved in the usual 
mode of authenticating foreign statutes. This could have been 
done, under the provisions of our Code, by producing a tran- 
script or copy of the statute properly certified by the Secretary 
of this State, as being deposited in his office, or the printed 
volume, purporting on its face to be printed by authority of 
the sister State.—Code, 1876, § 3045; Bradley v. Northern 
Bank, 60 Ala. 252; Clanton v. Barnes, 50 Ala. 260. 

So, this mode of proof authorized by the Code being merely 
cumulative, the Mississippi statute could have been proved by 
a sworn, or an exemplified copy, and, according to some 
authorities, in certain cases, by expert witnesses. But the 
latter proposition we do not decide.— State v. Twitty, 11 Amer. 
Dec. 785, note; 1 Whart. on Ev. § 309; 1 Greenl. on Ev. § 
486. Although, we may add, it is clear that the exposition or 
interpretation of the statute of a foreign State can be proved 
by an attorney who, as an expert, may be shown to be learned 
in such law.— Walker v. Pikes 31 Ala. 9. 

The reports of adjudged cases, accredited to the Supreme 
Court of Mississippi, were properly introduced as evidence of 
the construction placed upon the statute of that State, and such 
construction must be received by this court as authoritative.—1 
Whart. on Ev. § 311. But as such reports are usually evidence 
only of the unwritten law of the State in which the decisions 
were rendered, and there is a prescribed rule for proving for- 
eign statutes, we are clear in the opinion that the reported 
decisions can not, taken alone, be received as legal evidence of 
the contents or provisions of such statutes.—Cubbedge v. 
Napier, 62 Ala. 518; Jnge v. Murphy, 10 Ala. 885; State v. 
Twitty, 11 Amer. Dec. 785, note. 


If a foreign statute is properly proved, it may be presumed 
VoL. LXxim. 
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ordinarily to remain in force without additional negative proof 
showing that it has not been repealed or modified.—1 W hart. 
on Ev. § 308. Hence, if the defendant make proof of the en- 
actment of the statute under which he claims a prior lien on 
the cotton sued for, and show that it existed as a law in the 
State of Mississippi in the year 1867, the burden of showing 
its repeal or modification would be shifted on the plaintiff. 

In the absence of this statute as evidence, properly proved 
as above indicated, we can not undertake to’ construe it with 
the view of deciding the question raised as to the relative 
priority of the liens claimed by the plaintiff and defendant to 
the cotton in controversy. 

Reversed and remanded. 


Woods v. Dunlap. 
Trover. 


1. Personal property belonging to wife's statutory separate estate ; title 
to articles taken in exchange for.—Where a married woman invested 
money of her statutory separate estate in a purchase of cattle, which 
were afterwards exchanged for other chattels, and later these were ex- 
changed for a wagon and oxen, one of the exchanges having been made 
by the wife, and the other, by the husband, acting for her and with her 
authority, and no writings were executed, evidencing either exchange,— 
held, under the authority of Pollak & Co. v. Graves, 72 Ala. 347, that the 
title to the wagon and oxen never vested. in the wife, and that she could 
not maintain trover for their conversion. 

2. When acts and declarations of husband admissible against wife.—In 
trover by the wife against a purchaser at a sale under execution against 
the husband, for a conversion of the property sold, the question being, 
whether, at the time of the levy, it Soleuned to the wife or the husband, 


acts and declarations of the husband, made while the vi ng was in 


his possession, and tending to show asserted ownership by 
missible for the defendant. 

8. Exception to general charge; when insufficient.—A general exception 
to an entire charge, consisting of several distinct and separable proposi- 
— is insufficient, if any one of the propositions correctly declares the 

aw. 


1im, are ad- 


Apprat from St. Clair Circuit Court. 

Tried before Hon. Le Roy F. Box. 

This was an action of trover, brought by Lucinda Woods, a 
married woman, the wife,of John Woods, against William 
Dunlap and another, for the conversion of a wagon and a yoke 
of oxen, alleged to have belonged to the. plaintiff as her stat- 
utory separate estate. The cause was tried on issue joined on 
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the plea of not guilty, the trial resulting in a verdict and judg- 
ment for the defendants. The evidence showed that the 
wagon and oxen, for the conversion of which the suit was 
brought, were seized and sold under an execution issued on a 
judgment against the said John Woods; and that, at the sale, 
the defendant Dunlap purchased and took possession, and after- 
wards, on the same day, sold and delivered them to his co- 
defendant. The other facts disclosed by the evidence are 
sufficient'y stated in the opinion. In its general charge, the 
court charged the jury, énéer alia, “ that the title to the prop- 
erty acquired by an exchange of the property of the wife’s 
statutory separate estate, either by herself in person, or by her 
express directions to her husband to make the trade for her, 
vested the title in her husband to the property acquired, and it 
was subject to the debts of the husband, unless such convey- 
ance was made in writing, signed by both husband and wife.” 
The defendant reserved an exception to the entire general 
charge of the court, and also to the refusal of the court to 
charge the jury, at her written request, that if they “find from 
the evidence that the property exchanged for the wagon and 
oxen, or either, was the statutory separate estate of the plaintiff, 
and that the exchange was made for such property by plaintiff 
in person, or by the husband under her express directions, then 
the title to the property thus acquired did-not vest in the hus- 
band, but in the wife.” 

These rulings and the rulings on the admissibility of evi- 
dence, noted in the opinion, are among the assignments of 
error here made. 


S. F. Rice, for appellant. 
J. N. Lyzer, contra. 


STONE, J.—The testimony in this case, as to which there 
is no controversy, shows that the. plaintiff had some money, 
her statutory separate estate, which was invested by her ina 
purchase of cattle. Subsequently the cattle were exchanged 
for a mule and sorghum mill, and later these were exchanged 
for the wagon and oxen, for the conversion of which this action 
is brought. Some of the exchanges were made by Mrs. 
Woods, and some by her husband, acting for her, and with her 
authority. No writings were executed, evidencing either ex- 
change. These being the uncontroverted facts, under the 
authority of Pollak d& Co. v. Graves, 72 Ala. 347, we are con- 
strained to hold ‘that the title to the wagon and oxen never 
vested in Mrs. Woods, and she can not maintain this action. 

A mortgage and some declarations of Woods, made while 
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the property was in his possession, and each tending to show 
acts of asserted ownership, were given in evidence against the 
objection of appellant. There was no error in this.—1 Brick. 
Dig. 843, § 55s. 

There is but one exception to the entire charge. Some of 
its propositions are in strict accord with the principles above 
declared. Such general exception is insufficient, if any separ- 
able paragraph or proposition of the charge correctly declares 
the law.—EZUiott v. Stocks, 67 Ala. 336; Gray v. The State, 
63 Ala. 66; Mayor v. Rumsey, 1b. 352. 

Aflirmed. 


Hood vw. Powell. 


Bill in Equity by Widow and Heir to set aside Conveyance of 
Homestead, executed during Life-time of the Hushand. 


1. Alienation of homestead; Art 10, Sec. 2 of Constitution construed. 
Under section 2 of Article 10 of the Constitution, providing that ‘‘ a 
mortgage or other alienation of [the] homestead by the owner thereof, if 
a married man, shall not be valid, without the voluntary signature and 
assent of the wife to the same,’’ the wife is not required to unite in the 
conveyance of the title; but she must assent thereto, and such assent 
must be evidenced by her voluntary signature. 

2. Same; mode and form prescribed by statute must be complied with. 
The statute has provided the mode and form by which it shall be shown 
that such assent and signature were voluntarily given; and without that 
evidence, the conveyance is a nullity. 

3. Same; acknowledgment and certificate may be made after execution. 
The acknowledgment by the wife of her voluntary signature and assent 
to a conveyance of the homestead, and the certificate thereto, required 
by the statute, may be made after the execution of the deed, becoming 
valid and binding from that time. 

4. Same; acknowledgment before sworn clerk of probate judge sufficient. 
The sworn clerk of a probate judge is authesieal to take and certify the 
acknowledgment of the wife to a conveyance of the homestead; and a 
certificate of acknowledgment, made by him for and in the name of his 
principal is sufficient. 


Arrkat from Etowah Chancery Court. 

Heard before Hon. N. 8S. Granam. 

This was a bill in equity, filed on 15th, March, 1880, by 
Mary A. Powell, widow of Elijah Powell, deceased, and E. T. 
Powell, their son, who was a minor, at the time of his father’s 
death, against S. R. Hood, to have vacated and canceled a deed 
of trust executed by the decedent on 30th December, 1872, 
purporting to convey his homestead to D. E. Turrentine, as 
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trustee to secure a designated debt, which he then owed to the 
defendant, on the ground that the deed was not acknowledged as 
required by the statute.. The defendant answered,: and the 
cause was submitted for decree on the deed of trust and an 

reement of the parties, which is as follows: ‘It is admitted 
' that E. Powell signed and delivered the original deed of trust, 
and acknowledged it before the probate judge of Etowah county, 
Alabama, (J. M. Morange), on the 4th November, 1873, as 
shown on said original deed of trust. It is also admitted that 
Mary A. Powell signed her name to said deed beneath that of 
her husband, on the 4th November, at the same time her hns- 
band signed the same; and that James T. Brooks would swear 
that she, said Mary A. Powell,'acknowledged the same before 
him, said Brooks, who was an acting and sworn clerk of J. M. 
Moragne, judge of probate of Etowah county, on 14th Novem- 
ber, in the manner and form set out in the certificate of 
acknowledgment indorsed on said original deed. The question 
submitted is, whether the said deed of trust was properly exe- 
cuted, as appears from its face and the certificates endorsed 
thereon, and the above admitted facts, to convey the homestead 
by a married man, under the Constitution and laws of’ Alabama, 
in. force at the date of said deed of trust. If the court is satis- 
fied that it was properly executed, then decree for the respon- 
dent; if of the opinion that it was not sufficiently and properly 
executed to convey the homestead, then decree for the com- 
plainants, with the right reserved to either party, in either 
event, to appeal to the Supreme Court.” By the agreement all 
other questions were expressly waived. From the deed of 
trust, and the certificates thereon, it appears that Mrs. Powell is 
not named as a party therein ; that she and her husband signed 
it under seal, without date ; that her hushand acknowledged the 
execution of the deed before J. M. Moragne, judge of probate 
of Etowah county, on 4th November, 1873, and his acknowl- 
edgment was properly certified ; and that Mrs. Powell, on 14th 
December, 1873, acknowledged her signature to the deed before, 
and her acknowledgment was certitied by said judge of probate 
in the form prescribed by the statute for acknowledgments of 
conveyances of homesteads in such cases. In the certificate of 
this acknowledgment, though in fact made by said clerk, his 
name nowhere appears. 

On this stibmiss:on, a decree was entered, declaring the deed 
of trust void, and granting the relief prayed ; and that decree is 
here assigned as error. 


Denson & Disque, for appellant. 


Arxen & Marty, contra. 
Vou. Lxxl. 
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STONE, J.—* A mortgage or other alienation of [the] home- 
stead by the owner thereof, if a married man, shali not be valid 
without the voluntary signature and assent of the wife to the 
same.”—Cons. of 1875, Art. 10, § 2. This provision does not 
require that the wife shall unite in a conveyance of the title. 
She has none to convey. She must assent to the conveyance, 
to be evidenced by her voluntary signature. The statute has 
provided the mode and form by which it shall be shown her 
signature and assent were voluntarily given. Without that evi- 
dence, the conveyance is a nullity.—Code of 1876, § 2822; 
Cahall v. Cit. Mut. B. Assso. 61 Ala. 232; Long v. Mostyn, 
65 Ala. 543; March v. England, 65 Ala. 275.° And the 
acknowledgment and certificate may be made after the execu- 
tion of the deed, and they become valid and binding from that 
time forth.—Dooley v. Villalonga, 61 Ala. 129; March v. 
England, 65 Ala. 275. 

he certificate of acknowledgment, made by the sworn clerk 
of the judge of probate, acting for and in the name of his prin- 
cipal, was sufficient.— also v. Seawright, 65 Ala. 431. 

We need not consider the other questions discussed. 

The decree of the chancellor is reversed, and a decree here 
rendered dismissing the bill of complainants, at their cost in the 
court below and in this court. 

Reversed and rendered. 


Massey v. Smith. 


Statutory Real Action in Nature of Ejectment. 


:. a grounds of objection to evidence a waiver of all others.—It is 


the settled rule of this court, that if specific grounds of objection are 
taken to the admissibility of evidence, a waiver of all other objections is 
presumed, and, on appeal, this court will confine its decision to the 
grounds specified. | 

2. Decree of sale of decedent’s land; conclusiveness of its recitals on col- 
lateral attack.—When a decree of the probate court, ordering a sale of a 
decedent’s lands, recites as a fact that the necessity for the sale was 
proved by depositions taken as in chancery cases, the decree is final and 
conclusive upon that matter, when collaterally assailed, and can not be 
impeached by a reference to the depositions upon which the court pro- 
ceeded. ' 

3. Bill of exceptions; how construed.—A bill of exceptions is construed 
most strongly against the party excepting; and when it admits of two 
constructions, one of which will reverse, and the other affirm the judg- 
ment, the latter construction must be adopted. 
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Appr from Coosa Circuit Court. 

Tried before Hon. James E. Coss. 

This was a statutory real action in the nature of ejectment, by 
A. C. F. Smith and others against Alfred Massey. The cause 
was tried on issue joined on the plea of not guilty, the trial re- 
sulting in a verdict for the plaintiffs, from which the defendant 
appealed. The evidence of title relied on by the parties in the 

rimary court is not stated in the record. 

The defendant offered in evidence a petition filed in the pro- 
bate court of Covsa county by the administrators of the estate 
of W. G. Massey, deceased, praying for an order for the sale of 
certain lands of which said decedent died seized and possessed, 
ineluding the lands sued far in this cause, for division among 
the heirs ; and also a decree of said court, granted on said peti- 
tion, ordering the lands sold. : As recited in the bill of excep- 
tions, “the plaintiff objected to said order of salefor reasons 
stated by him [not set ont in the bill of exceptions], and in sup- 
port of his objection read to the court, and offered in evidence 
the following interrogatories and depositions, appearing of re- 
cord, as, the evidence on which said order or decree of sale was 
based, and which were admitted by the defendant to be all the 
evidence found in the file of papers, or on record in the pro- 
bate office relating to said sale and order.” Then the inter- 
rogatories and depositions referred to are set out. Then follows 
this statement: “ The court, under this evidence, sustained the 
objections, and the defendant excepted.” It is not shown that 
asale of the lands was ever in fact made under the decree, or 
that either party claimed title thereunder. 

The ruling above noted is the only assignment of error. 


Fexrx L. Sire and Warts & Sons, for appeHant. 
W. D. Buioer, contra. 


BRICKELL, ©. J.—The rule is settled by numerous de- 
cisions of this court, as is stated by the counsel for the appel- 
lant, that if specific grounds of objection are taken to the ad- 
nissibility of evidence, a waiver of all other objections is pre- 
sumed, and on error this court will confine its decision to the 
grounds specified.—1 Brick. Dig. 887, § 1194. If it be the 
proper construction of the bill of exceptions, that the objec- 
tion to the introduction as evidence of the record of the pro- 
geedings of the court of probate was confined to the specitic 
ground, that the depositions remaining on file in that court 
showed that they were not taken as in chancery cases, and did 
not make proof of facts which authorized the court to render 
a decree of sale, the objection was not well taken, and ought 
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not to have been sustained; and though the record could have 
been excluded for other reasons, a reversal of the judgment 
would follow. By its decree, the court of probate ascertained 
and declared the depositions were taken as in chancery cases, 
and that the facts were proved, the incapability of the lands of 
a fair and equitable division among the heirs. The decree 
was final and conclusive upon these matters, when collaterally 
assailed, and could not be impeached by a reference to the de- 
positions upon which the court proceeded.—Pettus v. Me- 
Clannahan, 52 Ala. 55. 

But we are unable to declare that the bill of exceptions 
shows, clearly and affirmatively, that this was the specific ground 
éf objection to the evidence. The recital of the bill is, that 
“the plaintiff objected to the order of sale, for reasons stated 
by him, and, in support of his objection, read to the court, and 
offered in evidence, the following interrogatories,” ete.; and 
coneluded, “the court, under this evidence, sustained the ob- 
jections, and the defendant excepted,’ A bill of exceptions 
is construed most strongly against the party excepting, and 
when it admits of two constructions, one of which will reverse, 
and the other aftirné the judgment, that which will aftirm must 
be adopted.—1 Brick. Dig. 251, $§ 120--23. The language of 
the bill, to say the least, is as consistent with the supposition, 
that more than one ground or reason was stated as the cause of 
objection to the admissibility of the order of sale, as that one 
only was stated. We can not place the cirenit court in error, 
by indulging the presumption that one only wasstated. Prima 
Jucie, the decree of sale was wholly irrelevant—no party to 
this snit appears to have had any connection with it, or any in- 
terest involved in it. As to them, it was res inter alios acta; 
and the bill of-exceptions not expressly, negativing, we must 
presume for this reason the circuit court rejected it. 


Affirmed. 


1882. ] 








Shealy & Finn v. Edwards. 


Trespass de bonis asportatis. 


1. Contract of sale of personal property; when title passes.—While it» 
may be true, as a general proposition, that, if any thing remains to be 
done by either party to a contract for the sale of personal property be- 
fore delivery, to determine the price, quantity or identity of the thing 
sold, the title does not vest in the purchaser and the contract is merely 
executory, this principle must be limited to those cases in which the 
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evidence does not show an intention to make the sale absolute and com- 
plete, without any regard to the performance of these usual prerequisites, 
at least as to price and measurement. 

2. -Same; title may pass without fixing an absolute price.—If the goods 
are sufficiently identified, a complete sale of them may be made without 
fixing an absolute price, if such be the clear intention of the parties, as 
legally evinced by the circumstances attending the transaction. 

3. Same; effect of delivery.—Iu determining whether the parties toa con- 
tract for the sale of personal property intended that the title should pass, 
so as to complete the sale, the actual delivery of the goods is of the 
greatest importance ; and if there be accompanying declarations, show- 
ing an intention that the property should pass to the vendee immediately, 
and not at some future time, the fact of delivery, as evidence of intention, 
becomes manifestly the most cogent of all legal proofs, when the good 
faith of the transaction is not impugned. 

4. Same; rule as to price in executory and executed contracts.—While 
the rule as to price in executory cont:acts of sale of personal property re- 
quires that it must be certain, or capable"Of being made certain, a differ- 
ent principle prevails where the contract “Of sale is complete and exe- 
cuted. In the latter class of contracts, wh the seller, whether by 
actual delivery, or other like unequivocal act, intentionally passes the 

roperty in specific goods to the purchaser, without fixing the price, the 
aw leaves the price to be adjusted by the agreement of the parties, or, 
in case they fail to agree, to be determined by the verdict of a jury. 

5. Same; when an executed contract.—Where the owner of a stock of 
goods, the greater part of which was new, agreed to sell the entire stock, 
the new goods at invoice prices, and the old goods at such price as 
might be agreed on at a certain time in the near future, the purchaser to 
execute his notes for $2750, the estimated price of the stock, and, if that 
amount was insufficient to pay for the new goods at invoice prices, and 
the old goods at such price as they might agree on, then the purchaser 
should execute his note for an additional sum to cover the difference ; 
but if it should be found that $2750 was more than the value of the new 
goods at invoice prices, and of the old goods at the price to be agreed on, 
then the purchaser should have a credit on his notes for the excess ; and 
the notes were afterwards, on the same day, executed and the goods de- 
livered, and the purchaser remained in possession an entire day there- 
after, and was engaged in selling the goods on his own account; and 
afterwards, but before the time had expired for agreeing upon the price 
of the uld goods, and for ascertaining the invoice prices of the new goods, 
a creditor of the seller caused an attachment to be levied on the goods,— 
held, that these facts constituted an executed contract of sale, passing 
the title to the goods, and they were not subject to levy under the attach- 
ment. 


Apvprat from Talladega Circuit Court. 

Tried before Hon. Le Roy F. Box. 

This was a suit in trespass, brought by Shealy & Finn 
against Joseph A. Edwards, J 8s Hardie and others, to re- 
cover damages for the seizure and asportation of certain goods, 


wares and merchandise, and was commenced on 19th January, 

1882. The defendants joined in a plea of not guilty, and the 

defendant Edwards tiled a special plea, alleging, in substance, 

that the goods, wares and merchandise described in the com- 

plaint were levied on by him as sheriff of Talladega county 

under an attachment issued out of the circuit court of said 
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county at the suit of Joseph Hardie against Terrell & Vincent ; 
and that at the time of said levy said chattels were the property 
of the defendants in attachment. Issue was joined on the plea 
of not guilty, and the plaintiffs replied to the special plea, 
denying that the chattels were the property of Terrell & Vin. 
cent, and alleging that they then belonged to the plaintiffs. 
Upon the issues thus made up the cause was tried, the trial re- 
sulting in a verdict and judgment for the defendants. 

The evidence introduced on the trial tended to show the fol- 
lowing facts: On 9th December, 1881, the stock of goods in 
controversy belonged to Terrell & Vincent, partners engaged 
in the mercantile business in the town of Talladega, who, on 
that day, made an offer to sell the same to the plaintiffs. “Said 
offer was as follows: Shealy & Finn were to pay Terrell & 
Vincent the sum of $2750 for the goods, and to execute their 
note or notes for that amount, payable to Terrell & Vincent or 
bearer twelve months from date, without interest until they 
should become due and payable; that said stock of goods con- 
sisted of three lots or kinds, viz: New goods recently pur- 
chased, the goods that Terrell & Vincent had purchased of 
Jackson Brothers when they bought them out about the be- 
ginning of the year, and some goods that Terrell brought with 
him from a store that he had in the country, when he moved 
to town; that nearly all the goods (at least four-fifths) were 
new, and were offered at invoice prices, and that an invoice of 
them had been partly made; that no agreement as to the price 
of the old goods bought of Jackson Brothers, or of the goods 
brought by Terrell from the country, was made, but the price 
for them should be agreed on the tollowing Monday ; and if, 
when that should be done, it was found that 82750 was not 
enough to pay for the new goods at invoice prices, and the old 
goods at such price as might be agreed on, then Shealy & Finn 
were to execute their notes for as much more than $2750 as 
would make that difference good; and, on the contrary, if it 
should be found that $2750 was more than the worth of the 
new goods at invoice prices, and the agreed price of the old 
goods, then they were to have a credit on their notes for a 
sum equal to such difference.” Late in the afternoon of that 
day the plaintiffs, after consultation with each other, and on 
examination of the goods, agreed to take the goods on the 
terms proposed, the trade to go into effect on the close of that 
day’s business. About eight or nine o’clock that evening (Fri- 
day), the plaintiffs executed to Terrell & Vincent their three 
promissory notes, aggegating the sum, and on the terms agreed 
on, when Vincent, acting for his firm, told one of the plain- 
tiffs, ‘now the goods are yours,” and the keys of the store in 
which the goods were kept were then delivered to a brother of 
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one of the plaintiffs, as their agent, who was then left in charge 
of the store and goods as plaintiffs’ agent, with instructions to 
continue the business for them. On the following day (Satur- 
day) the store was opened, and plaintiffs’ agent, during the en- 
tire day, sold goods for them out of said “stock. About half 
ast twelve or one o’clock on the following Monday morning 
the defendant Edwards levied the attachinent referred . in 
his special plea on the goods as the property of Terrell & Vin- 
cent, and kept possession of them, and sold them under said 
attachment. The bill of exceptions also recites that “the evi- 
dence for defendants further tended to show that said sale was 
made to hinder, delay and defraud creditors; and the evidence 
on the part of the plaintiffs tended to show that said sale was 
made in good faith, and for an adequate consideration.’ 

In its general charge, the circuit court instructed the jury, 
inter alia, that “if they found from the evidence that any 
thing remained to be done by either party to the sale of the 
goods to complete the sale, such as to fix the price of any por- 
tion of them, or to weigh or measure any part of them, then 
the title to the goods in question did [not] pass to plaintiffs, 
and they can not recover in this action.” The court, at the 
written — of the defendants, also gave the following 
charges: 1. “If the jury tind from the evidence that a propo- 
sition was ais by Terrell & Vincent to sell the goods in con- 
troversy to Shealy & Finn, and Shealy & Finn ‘agreed to ac- 
cept the proposition, but if any thing remained to be done be- 
fore the completion of the trade, and that the contract never 
was completed, then the property in the goods never passed to 
Shealy & Finn, and they can not recover in this action.” 2. 
“If you believe from the evidence that the goods were sold in 
bulk, and the price was not agreed on at the time of the sale, 
but was afterwards to be settled by agreement of the parties, 
and that the price was not settled before the levy of the attach- 
ment, then the title to the goods did not vest in Shealy & Finn, 
and you must so find.” 3. “In the sale of personal property, 
when any thing remains to be done before the sale can be con- 
sidered as complete, whether to be done by the vendee or ven- 
dar, as between the parties themselves, the right of property 
does not pass, although the property be placed in the possession 
of the vendee; and if the jury believe that, in the contract 
between Terrell & Vincext and Shealy & Finn, any thing was 
left to be done in the future, as, for instance, to agree as to the 
price of a part of the goods, or to ascertain the quantity of the 
goods, then the title to the goods did not pass to Shealy & 
Finn, and they can not recover.” 

To the charge given ex mero motu, and to the charges given at 
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the defendants’ request the plaintiffs duly excepted ; and the 
rulings thereon are here assigned as error. 


Heriix, Bowpen & Knox and Parsons & Parsons, for ap- 
pellants, cited Macomber v. Parker, 13 Pick. 175; Riddle v. 
Varnum, 20 Pick. 280; Parson on Mer. Law, p. 48; Allen, Be- 
thune & Co. v. Maury, 66 Ala. 10; Magee v. Billingsley, 3 
Ala. 679; Tarling v. Bacter, 6 Barn. & Cress. 360; Valpy 
v. Gibson, 4 C. B. 837. 


Braprorp & Bisuor, contra. (No brief came to the hands 
of the reporter.) 


SOMERVILLE, J.—The sole question presented is, whether 
the alleged sale made by Terrell & Vincent of their stock of 
merchandise to the appellants, Shealy & Finn, was complete 
at the time the defendant Edwards, as sheriff of Talladega 
-county, levied the attachment in favor of Hardie, which oc- 
curred on December 12th, 1881. If so, the property in the 
gcods had at this time passed to the vendees, and they were no 
longer liable to be attached under legal process against the 
vendors. ; 

The principle is often stated to be, that “if any thing re- 
mains to be done by either party to the transaction, before de- 
livery—as for example to determine the price, quantity or 
identity of the thing sold--the title does not vest in the pur- 
chaser, but the contract is merely executory.”—Allen, Bethune 
& Co. v: Maury & Co., 66 Ala. 10; Chitty on Contr. 299. 

There seems to be no objection to this as a general proposi- 
tion, but it must be limited to those cases where the evidence 
does not show an intention to make the sale absolute and com- 
plete, without any regard to the performance of these usual pre- 
requisites, at least as to price and measurement. This rule, as 
suggested by Shaw, C. J., in Sumner v. Hamlet, 12 Pick. 76, 
82, applies only to “cases of constructive delivery and construc- 
tive possession; and the rule is resorted to for the purpose of 
determining when the contract of sale is so far complete as to 
pass the property, according to the intent of the parties in the 
contract.” We take the true rule to be, as now established, 
that, if the goods are sufticiently identified, a complete sale of 
them may be made without fixing an absolute price, if such be 
the clear intention of the parties, as legally evinced by the cir- 
cumstances attending the sale. 

This would seem a reasonable rule according to the princi- 
ples of analogy adopted in all other cases. In the construction 
of contracts generally, it is a first and pervading principle, that 
the intention of the parties must govern, unless that intention 
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contravenes some established principle of law. The same rule 
is equally dominant in construing wills. The primary purpose 
is to ascertain the intention of the testator. We deem it of 
paramount importance in construing contracts of sale—a sub- 
ject which is still involved in much confusion, notwithstanding 
the vast resources of learning expended upon it by the jurists 
and law-writers of the past century. This confusion is mani- 
fest in the two converse propositions, stated by Mr. Parsons, 
each of which is obviously true: “If the property passes, then 
it is a completed sale, and if a completed sale, then the prop- 
erty passes.”—1 Parson’s Contr. 440. Hence, we sometimes 
have the unsatisfactory test applied, as to whether or not the 
goods, in case of loss by fire, would be at the risk of the seller 
or buyer, thus presenting, as suggested by Mr. Hilliard in his 
work on Sales, a clear instance of the logical fallacy of a mere 
petitio principii, or begging of the question.— Hilliard on Sales, 
p. 55,-§ 2. 

The same writer, in discussing the particular subject under 
consideration,—that of intention and delivery, in the sale of 
personal property—states the general doctine to be, that, 
“where any thing remains to be done by the seller of goods, 
as between him and the purchaser, before. delivery, the latter 
acquires no complete, present right of property ; at least with- 
out affirmative proof of an intent that he shall acquire such 
property.” “The rule,” he concludes, “is held te apply where 
either the property or price is unsettled.”-—Hilliard on Sales, p. 
190, chap. 9, § 1. 

Mr. Addison, in his work on Contracts, holds the same doc- 
trine. After stating the general rule, as to the necessity of 
fixing the price, and other prerequisites in executory sales, he 
observes: ‘ Moreover, if it appears by the terms of the con- 
tract that it was the intention of the parties that the property 
should pass to the buyer, it will pass, although the goods have 
still to be weighed, measured, or tested, provided the subject- 
matter of the sale is ascertained and identified ; and there may 
be a complete contract so as to pass the property in the goods, 
although the price has not heen definitely agreed on, or although 
the goods are still untinished, or unweighed.” He cites num- 
erous cases in support of these several propusitions. 

Mr. Benjamin asserts it to be an unquestionable rule of law, 
that, even in executory contracts of sale, where no price is fixed 
for the goods sold, the vendor is entitled to recover against the 
buyer for not accepting the goods.—Benj. on Sales, § 85 ; Hoad- 
ly v. McLaine, 10 Bing. 482. So he says that if the price is 
to be fixed by agreement of appraisers, or of the parties, and 
the contract is in other respects executory, there is no sale with- 


out such agreement. “ But if the contract has been executed by 
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the delivery of the goods, the vendor would be entitled to re- 
cover the value estimated by the jury, if the purchaser should 
do any act to obstruct or render impossible the valuation.” 
Benj. on Sales, § 87; Clarke v. Westrope, 18 C. B. 765; Witts- 
kowsky v. Wasson, 71 N. C. 456. 

In Boswell v. Green,, 1 Dutcher (N. J.) 390, the same ques- 
tion arose and was decided in accordance with these views. It 
was there held that the property to the goods could pass al- 
though they had not been measured, or the aggregate price as- 
certained. \“ Where it is clear, by the terms of the contract,” 
it was said by the court, “that ‘the parties intended that the sale 
should be complete, before the article sold is weighed or meas- 
ured, the property will pass before this is done.” 

The case of Macomber v. Parker, 13 Pick. 175, cited by ap- 
pellant’s counsel, was a case not unlike the present in some of 
its most important features. After laying down the general . 
principle, as stated in Allen v Maury, 66 Ala. 10, the court 
say: “ But where the goods or commodities are actually deliv- 
ered, that shows the intention of the parties to complete the sale 
by delivery, and the weighing, or measuring, or counting after- 
wards would not be considered as any part of the contract, but 
would be taken to refer to the adjustment of the final settlement 
as to the price. The sale would be as complete as a sale upon 
credit before the actual payment of the price.” 

The actual delivery of the goods is of the greatest import- 
ance as evincing an intention to pass the property, so as to com- 
plete the sale. It.was held by this court in Morgan v. Smith, 
29 Ala. 283, that the delivery of a bill of sale of personal prop- 
erty per se transferred the property, in the absence of counter- 

vailing circumstances, and such is the settled doctrine. Deliv- 
ery is ‘often said to be the primary and immediate duty of a 
vendor after the contract of sale is completed. The chief pur- 
pose is generally to effect a transmutation of property, and, if 
unaccompanied by explanation, the purchaser generally has a 
right to regard itas absolute.—Benj. on Sales, § 674; Upton v. 
Sturbr “idge Mills, 111 Mass. 453. If there be accompanying 
declarations, showing an intention to pass the property to the 
vendee, as in this case, immediately and not at some future time, 
the fact of delivery, as evidence of intention, becomes mani- 
festly the most cogent of ail legal proofs, where the good faith 
of the transaction is not impugned for fraud. 

The rule as to price, in ewecutory contracts of sale, is gen- 
erally said to be, that it must be certain, or capable of being 
made certain. Such is undoubtedly the settled doctrine, and al- 
though, 7 such case, if the agreement be that it is to be fixed 
by arbitration, the sale must be considered void if the arbitra- 
tors fail to agree, a different povacipes prevails where the contract 
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of sale is complete and executed. In the latter class of con- 
tracts, where the seller, whether by actual delivery or other like 
unequivocal act, intentionally passes the property in specitic 
goods to the purchaser, without fixing the price, the law leaves 
the price to be adjusted by the agreement of the parties, or, if 
they fail to agree, by the verdict of a jury. If such price is y 
left open for future adjustment by consent, the property being 
delivered with the expressed intention to complete the sale, the 
price to be agreed on is implied to be one that is fair and rea- 
sonable, and this is always the rule of recovery on a quantum 
meruit, or quantum valebat. If there should or can be no mu- 
tual consent, the implication follows, as part of the original 
contract of sale, that a jury will adjust it, just as manifestly as 
in every day sales and delivery of goods by merchants on open 
account, where the price is very often not adjusted for months 
-afterwards.—Benj. on Sales, § 87; Valpy v. Gibson, +. C. B. 
837; Macomber v. Parker, 13 Pick. 175. 

The present case is a stronger one than the above rules would 
seem to require, in order to constitute an absolute and complete 
sale. The goods were actually delivered by the sellers to the 
purchasers. The delivery was accompanied by a declaration of 
the sellers—showing an intention to pass the property to the 
purchasers—* Vow the goods are yours.” The purchasers took 
possession and exercised dominion over the property as their 
own, continuing the sale of the goods on their own account 
during an entire day before the levy of the writ of attachment. 
The notes of the purchasers were given for the: estimated 
yrice of the goods, which aggregated a fixed sum, $2750.00, 

t is true, that it was agreed that this price should be changed, 
being more or less, according as the actual valuation of the 
goods might be fixed by the contracting parties on the Monday 
following the transaction, and it never was fixed because of the 
interruption occasioned by the levy of the attachment. We 
are clear in the view that these facts, without any rebutting 
circumstances, would constitute an executed contract of sale. 

There is evidence in the record which fends to impugn the 
good faith of the transaction, but the question of fraud is not 
raised by any ruling of the court, or assignment of error. 

The rulings of the court excepted to were not in accordance 
with the views expressed in this opinion, and the judgment must, 
therefore, be reversed and the cause remanded. 
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City National Bank v. Jeffries. 
Action on Attachment Bond. 


1. When attachment wrongfully sued out; measure of damages.—To 
justify an attachment, there must be a debt, due or to become due, and 
one of the enumerated statutory grounds therefor must exist ; and if either 
of these be wanting in fact, no matter how sincerely the attaching creditor 
may believe it to exist, the attachment is wrongful; and in such case, 
without more, the measure of recovery in a suit on the attachment bond 
is the actual injury sustained. 

2. When attachment vevatiously sued out; measure of damages.—lt 
there be no reasonable foundation for believing that a statutory ground 
for an attachment exists, or if the process be sued out wantonly or reck- 
lessly without probable cause, or if it be resorted to in a mere race of dili- 
gence to obtain a first lien, when no statutory ground exists in fact, or is 
reasonably believed to exist, then the attachment is vexatious as well as 
wrongful; and exemplary or vindictive damages may be recovered. 

3. Action on attachment bond; complaint must negative ground of at- 
tachment; burden of proof.—In an action on an attachment bond, to re- 
cover damages for wrongtully, or wrongfully and vexatiously suing out 
an attachment, the complaint must negative the truth of the sworn 
ground on which the process issued; and on the plaintiff rests the bur- 
den of proving the non-existence of such ground, or, what is the same 
thing, the falsity of the affidavit. 

4. Same; can not be maintained for vexatious attachment, wiiless also 
wrongful.—An action on the attacment bond can not be maintained for 
vexatiously suing out an attachment, without averring and proving that 
it was also wrongfully sued out. 

5. Same; mental suffering not the subject of direct proof, but an inference 
to be drawn by the jury.—While one who has been wrongfully and vexa- 
tiously attached, may recover on the attachment bond tor his wounded 
feelings, such suffering is not the subject of direct proof, but is an infer- 
ence to be drawn by the jury from the manner and carelessness of the 
wrong; and hence, in such case, it is not competent for the plaintiff to 
testify that by the issue and levy of the attachment he ‘‘ was much dis- 
tressed and -harassed in body and mind,’’ or that he ‘‘ was almost 
crazy ;’’ or for him to show by other witnesses the apparent distress he 
suffered in consequence of the attachment. 

6. Whata fraudulent disposition of property authorizing attachment.—lt 
a debtor, assuming to make a composition with his creditors on equal 
terms, obtains from two of his creditors money to enable him to make 
the composition, and secretly secures them, by deed of trust on property 
subject to the payment of his debts, the full amount of their demands, 
this would be a fraudulent disposition of property, authorizing an attach- 
ment at the suit of any creditor thergby attempted to be defrauded ; but 
if the non-preferred creditor had knowledge of the source from which the 
money came, and the terms on which it was obtained, before he accepted 
the terms offered by the debtor, he can not be heard to claim that he was 
defrauded, or be justified in suing out an attachment on that ground. 

7. Suit on attachment bond; when notice to an attorney constructive 
notice to his client.—Where a debtor in failing circutnstances offered to 
make a composition with his creditors on equal terms, and, to enable 











184 SUPREME COURT (Dec. Term, 


[City National Bank v. Jeffries. } 


him, with money he then had on hand, to make the composition, entered 
into an agreement with two of his largest creditors for a loan of money, 
he to secure them their debts and the contemplated loan by mortgage on 
property subject to sale under execution, but soon afterwards, the money 
not having been loaned, or the composition made, the creditors making 
the agreement, and another creditor who had agreed to compound 
on the terms proposed, but had no knowledge or information of said 
agreement, an eating by attorney, sued out attachments against the 
debtor ; and, at the time the agreement was made, and the attachments 
were issued, the three attaching creditors were represented by the same 
attorney, who had full knowledge of the agreement at the time it was 
made, he then endeavoring to collect the claims of his several clients, 
and who, in fact, sued out the attachment in favor of the creditor agree- 
ing to compound, and on whose advice that a ground of attachment ex- 
isted, it was ordered to be issued,--held, in an action by the debtor 
against the sureties of such creditor on his attachment bond, that the 
knowledge of said agreement by the attorney was constructive knowl- 
edge to the creditor. 

8. Liability of attaching creditor for vindictive damages; rule stated 
when attachment sued out by attorney.—If a creditor living in another 
State entrust a claim against his debtor to a reputable attorney in this 
State for collection, and that attorney informs him that there exists a 
ground for suing out an attachment, and thereupon he orders the attach- 
ment issued, and, at the attorney’s request, furnishes resident sureties to 
make the bond, in the absence of other knowledge or information, vexa- 
tiousness or malice can not be imputed to the creditor; and he and his 
sureties on the attachment bond are not liable to exemplary or vindic- 
tive damages; but this rule would not apply, if the creditor had actual 
knowledge of the facts relied on as ground for attachment, and such facts 
were insufficient, and, in truth, no ground for attachment existed. 

9. Suit on attachment bond; effect of sale of attached property on 
damages.—If, on the trial of an action on an attachment bond, it he 
shown that the property attached yielded its full value on a sale thereof 
by the sheriff; this may be considered in mitigation of damages; but it 
can go no further. 


Aprrat from Hale Circuit Court. 

Tried before Hon. Joun Moore. 

This action was commenced on 5th April, 1881, by A. S. Jef- 
fries against the City National Bank of Selma and another, and 
was founded on an attachment bond executed by the defendants 
as sureties of Kahn, Wolf & Sons, at whose suit an attachment 
was issued out of the Circuit Court of Hale county against the 
plaintiff, a merchant, on 4th April, 1881, and levied on a stock 
of goods, wares and merchandise owned by him. The complaint 
contains five counts, each averring the issue and levy of the at- 
tachment, the execution and condition of the bond, and damage 
to the “credit and property” of the plaintiff, in substantially 
the same language, and differing only in the breaches of the 
bond assigned. The breach assigned in the first count is, that 
“said attachment was wrongfully sued out” against the plain- 
tiff ; in the second, that “said attachment was vexatiously sued 
out” against him; in the third, that “said attachment was 
wrongfully sued out against him in this, that the ground 


upon which said attachment was procured to be issued, to-wit, 
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that said A. S. Jeffries was fraudulently withholding moneys, 
property or effects liable to the satisfaction of his debts, was 
false;” in the fourth, that “ said attachment was vexatiousl 
sued out against him in this, that the ground upon which 
said attachment was procured to be issued, was that said A. 8S. 
Jeffries was fraudulently withholding moneys, property or ef- 
fects liable to the satisfaction of his debts,’ and that such 
ground was false and without foundation ; and in the fifth, that 
“said attachment was wrongfully and vexatiously sued out 
against him in this, that the ground upon which said attach- 
ment was procured to be issued, was that said A. S. Jeffries was 
fraudulently withholding moneys, property or effects liable to 
the satisfaction of his debts,” and that such ground “ was false, 
without foundation, and without probable cause.” To each 
count of the complaint the defendants. demurred, assigning 
several grounds. he court overruled the demmurrers, and the 
defendant filed two pleas; the first denying “each and every 
allegation ” of the complaint, and the second averring that “ the 
said attachment was not sued out wrongfully, or vexatiously, or 
without probable cause.” On issue joined on these pleas the 
cause was tried, the trial resulting in a verdict and judgment for 
the plaintiff. 

The statement contained in the opinion, of the facts dis- 
closed by the evidence introduced on the trial renders necessary 
only the following statement, supplemental in its nature. - The 
plaintiff's negotiations with Woodruff & North and Bamber- 
ger, Bloom & Co. for a loan of money, to enable him to make 
the desired composition with his creditors, referred to in the 
opinion, failed, after a mortgage or deed of trust on plaintiff's 
stock of goods had been prepared, ready for execution by the 
plaintiff, to seeure their debts and the contemplated loan ; and 
thereupon Woodruff & North, Bamberger, Bloom & Co. and 
Kahn, Wolf & Sons, the latter acting through their attorney, 
sued out attachments against the plaintiff. in the order above 
named, on the ground that the plaintiff had moneys, property, 
or effects liable to satisfy his debts, which he fraudulently 
withheld. These attachments were levied on plaintiff's stock of 
goods, it constituting substantially all his property, and said 
goods were sold by the sheriff under an order of court. Judg- 
ments were obtained in these suits, that in favor of Kahn, 
Wolf & Co. being for $1256.99. There was evidence tending 
to show that the property attached sold for less than the amount 
of the debts of the attaching creditors; and that the plaintiff 
had some money on hahd at the time the attachments were 
issued. To the evidence touching the plaintiffs negotiations 
and agreement with Woodruff & North and Bamberger, Bloom 
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& Co., the defendants objected ; but the court overruled their 
objection, and they excepted. 

The court charged the jury, ex mero motu, among other 
things, as follows: “That while the agreement by Jeffries to 
make a mortgage on his stock of goods, by which he was to be 
left in possession of the goods, and the debts of Woodruff & 
North and Bamberger, Bloom & Co. were to have been paid in 
full, when he represented to his other creditors, that all were 
to fare alike in a proposition to pay 33 1-3 per cent. on his entire 
indebtedness, was a fraud upon his other creditors, still if they 
find from the evidence that ———— was then the attorney for 
Kahn, Wolf & Sons, and, as such attorney, was advised and 
informed of said proposed arrangement by Jeffries, and such 
attorney took part in, and assented to said arrangement, then 
the said proposed arrangement would not be fraudulent as to 
Kahn, Wolf & Sons; and, in that event, neither they nor the 
sureties on the bond can avoid liabilities in this suit because of 
said fraudulent, or intended fraudulent arrangement.” The 
court gave, at the defendants’ request, two charges to the jury, 
embodying the instruction, that if Kahn, Wolf & Sons did not 
participate in, or know of the agreement made with Woodruff 
& North and Bamberger, Bloom & Co., then the contemplated 
mortgage would have been a fraudulent disposition of plaintiff's 
property, and Kahn, Wolf & Sons were justified in suing out 
an attachment; and, on reading each of them to the jury, 
stated that “it was to be considered by them in connection 
with the general charge; and that if — — was the attorney 
for said Kahn, Wolf & Sons, and participated in the negotia- 
tions looking to that arrangement, such notice of the transac- 
tion by him was notice to said Kahn, Wolf & Sons, and they 
could not avail themselves of such fraudulent transaction and 
purpose in an action upon the attachment bond, so far as actual 
damages were concerned.” 

The court refused to give the following charges, requested 
by defendant: (1) “ Vindictive damages can not be recovered 
against sureties on an attachment bond, when the attachment 
was sued out by an agent or attorney for the principal in said 
attachment. When so sued out, actual damages only, in any 
event, can be recovered; and not even actual, or any other 
damages, when, upon any legal ground, it is rightfully sued 
out. Actual damages do not include wounded feelings of the 
plaintiff, but are such only as he has sustained in his property, 
and which are the legal, natural and proximate result of the 
attachment wrongfully sued out; for; if the attachment was 
rightfully sued out, or if the plaintiff has failed to show you 
that it was wrongfully sued out, then no damages at all can be 
recovered.” (2) “Unless the jury believe from the evidence 
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that less was realized for the benetit of Jeffries or his creditors 
from the sale of the goods levied on, than would have been 
realized, if said attachment had not been issued, said Jeffries 
has sustained no actual damages in consequence of the levy on, 
and sale of said goods. It devolves upon the plaintiff to show 
that less was so realized; and unless he has done soto the satis- 
faction of the jury, he can not recover in damages by reason 
of such levy and sale. If as much was realized under such 
levy and sale for the plaintiff, and applied to his just debts, as 
would have been realized and so applied, if the attachment had 
not been sued out, then said Jeffries has sustained no damages 
to, or loss of his property, and can recover no damages there- 
for.” (3) “If the jury believe from the evidence, that attach- 
ments, rightfully issued, were piaced in the hands of the sheriff 
of Hale county in favor of creditors of said Jeffries for debts 
due them by said Jeffries, and that said Jeffries’ indebtedness 
was largely more than the value of the goods levied upon under 
said attachments ; and if they further believe that said goods 
so levied upon were sold by the sheriff by order of the ‘court 
as perishable property, to save waste and loss, and said sale was 
made by said sheriff under said order of court, and was prop- 
erly and fairly conducted by him, then the defendant would 
not be responsible for any damages to Jeffries by reason of 
such sale.” (4) “The fact, if it be a fact, that Kalin, Wolf & 
Sons did not demand the $1500 mentioned in this case, or other 
sum then in the hands of A. 8. Jeffries, or so much thereof as 
was necessary to satisfy their debt from said Jeffries, will not 
authorize the jury to find a verdict for Jeffries, if they believe 
he was fraudulently withholding his money, property, or effects 
from the payment of his debts. A wilful refusal or wilful 
neglect to pay a just debt for the purpose of hindering, har- 
assing or delaying a creditor, when the party refusing or 
neglecting has the property, money, or effects liable to such 
payment, is a fraudulent withholding thereof; and, in sueh a 
case, an attachment could lawfully issue, without making the 
party attaching liable for damages, even though negotiations to 
settle such indebtedness were in progress between the parties.” 

The court charged the jury, at the plaintiff's request, * that 
notwithstanding all the charges given by the court in the case, 
yet, if the jury believe that, at the time the attachment issued, 
Jeffries was not corruptly and fraudulently withholding his 
property, money, or effects from the payment of his debts, 
they must find a verdict for the plaintiff, unless they believe 
and are satistied from .the evidence that he had fraudulently 
disposed of, or was about fraudulently to dispose of his prop- 
erty.” 

The defendants excepted to that portion of the general 
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charge copied above, to the explanations by the court of the 
charges given at their request, to the refusal to give the charges 
requested by them, and to the charge — at the plaintiff's 
request; and these rulings, and other rulings, noted above, and 
in the opinion, are here assigned as error. 


Joun Wurre, and Tuos. R. Routmac, with whom was A. A. 
Coteman, for appellants. (1) The second count in the com- 
plaint did not aver that the attachment was wrongfully sued 
out, and it was demurred to on that ground. The court erred 
in overruling the demurrer.—Code, $$ 3317-18; Durr v. 
Jackson, 59 Ala. 203; Sharpe v. Hunter, 16 Ala. 765; Floyd 
v. Hamilton, 33 Ala. 235; McCullough v. Walton, 11 Ala. 
492; Drake on Att. $§ 170 and 730. (2) Neither the first nor 
the second count denies the truth of the ground on which the 
attachment was sued out; both were demurred to on that 
ground, and the demurrers were overruled. This was error. 
Durr v. Jackson, supra; Tiller v. Shearer, 20 Ala. 527. (3) 
Jeffries ought not to have been allowed to state that “he was 
much distressed in body and mind—was almost crazy.” This 
was a fact for the finding of the jury on proof of all the sur- 
rounding cireumstances.—S/edge v. Scott, 56 Ala. 202; Hames 
v. Brownlee, 63 Ala. 277; Herring v.. Skaggs, 62 Ala. 187; 
Gregory v. Walker, 38 Ala. 26; Oxford v. Spradley, 51 Ala. 
171. Nor should he have been allowed to prove by another 
witness that he appeared distressed and disturbed.—/ohnson v. 
State, 17 Ala. 623; Hames v. Brownlee, supra. (4) The 
transaction into which Jeffries proposed to enter with Woodruff 
& North and Bamberger, Bloom & Co., was fraudulent as to 
Kahn, Wolf & Sons and his other creditors. That such a 
transaction, consuanmated, would have been a fraudulent con- 
veyance, is sustained by the following authorities: Zickner ». 
Wiswall, 9 Ala. 305; Constantine v. Twelves, 29 Ala. 607; 
Price v. Mazange, 31 Ala. 701; Hing v. Kenan, 38 Ala. 63; 
Perry Ins. & Trust Co. v. Foster, 58 Ala.517. If fraudulent 
when consummated, it would have furnished just ground for 
an attachment by Kahn, Wolf & Sons, or other creditors in 
like situation. (5) It is a full defense to an action for the 
wrongful suing out of an attachment, that any one of the legal 
causes of attachment existed, though the particular cause stated 
in the affidavit may be disproved.—Avrksey v. Jones, 7 Ala. 
622; Lockhart v. Woods, 38 Ala. 631. (6) The attorney for 
Kahn, Wolf & Sons was also, by prior employment, the attorney 
for Woodruff & North and Bamberger, Bloom & Co., and in 
the negotiations looking to the mortgage to the latter, he was 
acting for them; and the law will not hold Kahn, Wolf & 
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by their direction.—French v. Ford, 72 Mo. 250; 1 Brick. 
Dig. §§ 156, 157, p. 63; Lucas v. Bank, 2 Stew. 321; Terrell 
v. Branch Bank, 12 Ala. 505; Mundine v. Pitts, 14 Ala. 89; 
Worsley v. The Earl of Scarborough, 3 Atk. 392; Distilled 
Spirits case, 11 Wall. 366. His knowledge, therefore, was that 
‘ of his clients to whose business it pertained. It belonged to 
them. and thereby is repelled the presumption that it could be 
the knowledge of, or notice to later clients, who had no part in 
the transaction.— Distilled Spirits case, supra; Westfield 
Bank v. Cornen, 37 N. Y.320; Farmers’ ete. Bank v. Payne, 
25 Conn. 444; U.S. Ins. Co. v. Shriver, 3 Md. Ch. 381; Me- 
Cormick v. Wheeler, 36 Ill. 114; Willis v. Vallette, 4 Mete. 
(Ky.) 186. Again, under a general authority to collect a debt, 
an attorney can not enter into an arrangement with the debtor 
for him to make a fraudulent disposition of his property ; and, 
in order for notice to an agent or attorney to operate as notice 
to his principal, and bind the principal by assent, it must be of 
some fact or transaction within the scope of the agent’s author- 
ity ; and if without the scope of his authority, to be binding upon 
the principal, it would require his express assent, which is not 
shown or attempted to be shown in this case.—TZerrell v. 
Branch Bank, and Mundine v. Pitts, supra. 


Tuos. Seay, with whom were Brooks & Roy, contra. (1) 
The demurrers were properly overruled. The suit is not an ac- 
tion on the case, as in Zidler v. Shearer, 20 Ala. 527, but is an 
action on the attachment bond, for the recovery of damages, 
as in Dickson v. Bachelder, 21 Ala. 699. By the affidavit re- 
quired by the statute, the attaching creditor affirms, among 
other things, that the attachment is not sued out for the pur- 
pose of vexing or harassing the defendant; and the bond re- 
quired is conditioned, that the plaintiff will prosecute the at- 
tachment to effect, and “pay the defendant all such damages as 
he may sustain from the wrongful or vexatious suing out of 
such attachment.” If a complaint alleges that the attachment 
was sued out wrongfully, this averment sufficiently negatives 
the aftidavit, so far as concerns a suit for actual damages. 
Dickson v. Bachelder, supra. On the other hand, if a com- 
plaint alleges that the attachment was vexatiously sued out, 
this averment certainly negatives the sworn statement, that the 
attachment was not sued out for the purpose of vexing or har- 
assing the defendant. Either averment does negative the facts 
stated in the aftidavit.—-Gabel v. Hammerwell, 44 Ala. 336; 
Flanagan v. Gilchrist, 8 Ala. 620. The bond is conditioned 
to pay damages for the wrongful or vexatious suing out of the 
process. The particular ground stated in the.affidavit may be 
untrue, and other grounds may exist ; and if they do exist, not- 
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withstanding the falsity of the affidavit, when shown by the 
proof, they constitute a good defense.— Lockhart v. Woods, 38 
Ala. 631; ' Flanagan v. Gilchrist. supra. (2) The effect of the 
attachments upon the plaintiff's feelings was the prime subject 
of inquiry as to exemplary damages; and the testimony on this 
subject was properly admitted.—S. & V. Ala. R. R. Co. »v. 
MeLendon, 63 Ala. 266, and eases cited. (3)° While it may be 
true, that a principal is not responsible for the vexatious con- 
duct of his attorney, nor for his reckless disregard of the 
debtor’s rights, it is equally true, that, where client and at- 
torney act in concert, both are liable-— Wood v. Weir, 5 B. 
Mon. 544. And generally the principal is liable for the torts 
of his agent. —Story on Agency, § 552; Locke v. Stearns, 1 
Mete. 560; Abbott's Trial Evidence, 653. We do not pretend 
to say that Kahn, Wolf & Sons are liable for any actza/ ill-will 
or grudge of their agent ; but it is not only actual ill-will for 
which damages are recoverable. “The absence of probable 
cause, coupled with the unlawful act of suing out the writ, is 
the vexatious or malicious.abuse of the process, against which 
the statute intends to guard, and for which the jury are an- 
thorized to give vindictive damages.”— Durr v. Jackson, 59 
Ala. 210. See also Long v. Rodgers, 19 Ala. 321. The doe- 
trine contended for in this case is entirely consistent with 
Kirksey v. Jones, 7 Ala. 622, and MeCullough v.. Walton, 11 
Ala. 492. 


{Dec. Term, 


STONE, J.—Onr statutes, and the rulings upon them re- 
cognize two elements and measures of damages, when the party, 
whose property has been attached, complains. The first is, 
when it is claimed that this extraordinary process has been 
wrongfully sued out. The meaning of this is, not that the at- 
tachment proceedings are faulty, and liable to be abated or 

quashed. Such defect furnishes no ground for the recovery of 
* seroma To be “wrongful” within the statute, none of the 
statutory grounds for attachment must exist.---Sharpe v. Hunter, 
16 Ala. 765; Drake on Att. $170; Durr v. Jackson, 59 Ala. 
203. To justify an attachment, there must be a debt, due or 
to become due, and one of the enumerated statutory grounds 
for attachment must exist.— Lockhart v. Woods, 38 Ala. 631; 
Durr v. Jackson, supra. Tf either of these be wanting in fact, 
no matter how sincerely the attaching creditor may believe it 
to exist, then the attacliment is wrongful, but, without more, 
it is only wrongful. In such case, the measure of recovery in 
a suit on the bond is the actual i injury sustained.— McCullough 
v. Walton, 11 Ala. 492; Floyd v. Hamilton, 33 Ala. 235; 
Durr v. Jackson, supra. See on the subject of damages in 
such cases Higgins v. Mansfield, 62 Ala. 267. And in such 
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action, the onus rests with the plaintiff to prove the falsity of 
the affidavit, or, what is the same thing, the non-existence of 
the ground on which the attachment was sued out.—O’ Grady 
v. Julian, 34 Ala. 88, and authorities. 

The second element of damages consists in the “vexation” 
with which this process is resorted to. If there be no reason- 
able foundation for believing that a statutory ground for at- 
tachment exists, or if the process be sued out wantonly or reck- 
lessly withuut probable cause, or if it be resorted to in a mere 
race of diligence to obtain a first lien, when no statutory ground 
exists in fact, or is reasonably believed to exist, then it is vexa- 
tious as well as wrongful, and exemplary or vindictive damages 
may be recovered. But the malice, wantonness, or recklessness 
of the agent or attorney suing out the attachment can not be 
visited on his principal, unless the latter authorized or sane- 
tioned the manner, or malevolence of the act. — A7rksey v. 
Jones, 7 Ala. 622; MeCullough v. Walton, 11 Ala. 492; quoted 
approvingly in Drake on Att. § 182. 

In declaring for wrongfully aud vexatiously suing out an at- 
tachment, it was-‘ruled, in 77ller v. Shearer, 20 Ala. 527, that 
a failure to negative in the complaint the truth of the ground 
on which the attachment was sued out, was fatal on demurrer. 
That was an action on the ease. In Dickson v. Bachelder, -21 
Ala. 699, there was no express negative of the sworn ground 
for the attachment. The breach assigned was, that the attach- 
ment was wrongfully sued out, and,on demurrer, the complaint 
was held sufticient. In the last case the suit was on the bond. 
It is contended for appellee that the difference in ruling is 
justified by the different forms of action employed; and that 
when suit is on the bond, no express denial of the ground of 
attachment is necessary. We think this alleged distinction 
does not exist. The bond, as we understand it, does not change 
the nature of the liability a suitor incurs by suing out an at- 
tachment wrongfully and vexatiously. It simply makes secure 
the damage inflicted by the abuse of this extraordinary process. 
The principles governing the two actions, as to the relevancy 
of evidence, and the measure of recovery, are the same, with 
the exception that, in a suit on the bond, the recovery can not 
exceed the penalty expressed in the face of it. But this ques- 
tion was settled in a later ruling of this court. In Durr v. 
Jackson, 59 Ala. 203, the suit was on the bond, and the court, 
referring to Tiller v. Shearer, 20 Ala. 527, said: “It is neees- 
sary for the plaintiff to aver in his complaint the falsity of the 
particular fact, or facts, which may be stated in the affidavit: as 
the ground of attachment.” We adhere to this last ruling. 
But there is another, and, as we think, conclusive reason, why 
in suits for wrongfully and vexatiously suing out attachments, 
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the complaint should negative the truth of the sworn ground 
on which the process issued. We have shown above that in 
suits like the present, the onws is on the plaintiff to prove the 
untruth of the ground of attachment. To hold that the plain- 
tiff must make proof of this negative fact, yet need not aver it, 
would be an anomaly. We have more than once held that ac- 
tions like the present one “bear a closer resemblance to an ac- 
tion for a malicious prosecution, than to any other action at 
common law.”-—O’ Grady v. Julian, 34 Ala. 88; Durr v. Jack- 
son, supra. Would a complaint for a malicious prosecution be 
good, which did not aver plaintiff's innocence of the offense for 
which he had been prosecuted ? 

Another question. Can a suit be maintained for vewatiously 
suing out an attachment, without showing it was also wrongful ? 
In other words, if one of the statutory grounds for attachment 
exists, can there be a recovery for the mere vexation, which 
may enter into the motive of its issue? Invoking the anology 
of the suit for malicious prosecution, only a negative answer 
can be given tothis question. The prosecution must be ground- 
less, before the question of malice, wantonness, or vexatious 
motive can become a material inquiry.— Chandler v. McePher- 
son, 11 Ala. 916; Ewing v. Sanford, 21 Ala. 157; 2 Brick. 
Dig. 236,§ 1. There might be abuse in the execution of an 
attachment, which had been sued out on the actual existence of 
one of the statutory grounds, but this would be a wreng for 
which no redress could be obtained by suit on the bond. — 

The principles declared above enter largely into the solution 
of the questions raised by the demurrers to the several counts 
of the complaint. The first, second and fourth counts of the 
complaint are faulty. The first fails to negative the truth of 
the ground, on which the attachment was prayed and obtained. 
The second has the same imperfection, and both it and the 
fourth are wanting in the averment, that the attachment was 
wrongfully sued out; and, as ciaims for exemplary damages, 
they are further faulty in not averring that the attachment was 
sued out without probable cause for believing the alleged 
ground to be true. The third and fifth counts are sufticient. 

Pollock v. Gantt, 69 Ala. 373, like the present case, was a 
suit by a merchant, to recover damages for an attachment sued 
out and levied, alleged to be wrongful and vexatious. The suit 
was on the bond. In that case we laid down the general rules 
to be observed in the proof and assessment of damages. We 
will not repeat them. In the present case, the plaintiff was 
permitted to testify, against the objeetion and exception of de- 
fendants, that by the issue and levy of the attachment he “ was 
much distressed and harassed in body and mind;” that he 


“was almost crazy.” He was also permitted to prove by other 
VoL. LXXxII. 


_ ap mae” on eee Ee. eee oe: a 


ean 1) ie 





1882. OF ALABAMA. | 193 


[City National Bank v. Jeffries. ] 


witnesses the apparent distress he suffered in consequence of 
the attachments. Such testimony as this can be legal, only on 
the theory that for wrongs, identical in nature and degree, the 
man of delicate organism and acute sensibilities is entitled to 
greater damages than one of a more stoical nature. We can 
not agree to this. That one who has been wrongfully and vexa- 
tiously attached may recover for his wounded feelings, can not 
be denied. But such suffering is not the subject of direct proof. 
It is an inference to be drawn by the jury from the manner and 
causelessness of the wrong. The nervous organization of the 
sufferer can not enter into the account. Furthermore, such 
test might operate very unjustly. The loss of available means, 
and of commercial credit might greatly distress one, while 
wounded pride, or impaired social standing would equally op- 
press another. The court erred in admitting this proof.— Her- 
ring v. Skaggs, 62 Ala. 180; Sledge v. Scvtt, 56 Ala. 202. 

Kahn, Wolf & Sons, merchants doing business in Louisville, 
Kentucky, were the attaching creditors in this cause. Their at- 
torney, who made the affidavit and sued out the attachment, re- 
sided in Greensboro, Alabama, where Jeffries, the debtor, also 
resided, and conducted his mercantile business. _The proof 
shows that it was on the attorney’s judgment and information, 
that his clients authorized him to attach. He had informed his 
clients that a ground for attachment existed, and, at his instance, 
they procured for him resident security to make the attachment 
bond. The circumstances tend strongly to show that Kahn, 
Wolf & Sons had no personal knowledge of Jeffries’ means or 
purposes, other than what was communicated to them by their 
attorney, and by Jeffries himself, as hereafter shown. Jeffries 
had become embarrassed, and had submitted a cireular to his 
creditors, offering them one-third of their several demands in 
full discharge of his liabilities. That proposition was referred 
by Kahn, Wolf & Sons to their said resident attorney, and he 
advised them to accept it. Before Jeffries submitted to his 
creditors his proposition of compromise at one-third of their 
claims, he had negotiated with two of his creditors—W oodruff 
& North and Bamberger, Bloom & Co.—for a loan of sixteen 
hundred dollars, with which and. certain moneys he himself 
could furnish, he proposed to effect said compromise. The 
sum to be thus raised, and tifteen or sixteen hundred dollars 
which Jeffries himself proposed to supply, it was estimated, 
would pay thirty-three and one-third per cent. to all the cred- 
itors except Woodruff & North, and Bamberger, Bloom & Co. 
These were to receive no part of the cash composition ; but in 
consideration that they furnished the money aforesaid, they 
were to have the amount of their several claims, and the money 
thus to be advanced by them, secured to be paid to them in 
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full. The security for this payment was to consist of a mort- 
gage by Jeffries of his stock of merchandise, and the debts to 
be paid in monthly installments. Jeffries had previously sent 
a cireular letter to his creditors, stating what he said were his 
assets and liabilities; and on that circular his offer of compro- 
mise was based. The creditors, except Woodruff & North and 
Bamberger, Bloom & Co., were not informed that Jeffries was 
to secure the last named creditors to be paid in full. These 
were two of the largest creditors. The same attorney who 
made the affidavit and sued out the attachment in favor of 
Kahn, Wolf & Sons, was counsel for Woodruff & North and 
Bamberger, Bloom & Co. in the matter of their claims against 
Jeffries ; and was fully informed of the source and terms of the 
loan Jeffries proposed to effect. He was selected to act as 
trustee in the mortgage Jeffries was to make on his merchan- 
dise, and, at the instance of Jeffries, drew the mortgage. All 
this took place before Kahn, Wolf & Sons agreed to ‘accept the 
terms of compromise, and before they were telegraphed by their 
said attorney that a ground for attachment existed. Kahn, - 
Wolf & Sons had no actual notice of the moneyed arrangement 
and terms. of security, agreed on between Jeffries on the one 
side, and Woodruff & North and Bamberger, Bloom & Co. on 
the other. Was notice to their said attorney notice to them / 

It is clearly the law that if a debtor, assuming to compound 
his debts on equal terms, secretly secure a preference and larger 
payment to one or more of his creditors without the knowledge 
of the others, this is a frand alike by such debtor, and by the 
creditor attempted to be preferred. Such fraud, secretly perpe- 
trated, would be a fraudulent disposition of property, and if 
the property thus conveyed was subject to the grantor’s debts, 
it would be a fraudulent disposition of property, and authorize 
an attachment at the suit of a creditor, attempted to be de- 
franded thereby. If the non-preferred creditor, however, knew 
of the source from which the money came, and the terms on 
which it was obtained, then he would not be heard to complain 
that he was defrauded. Volenti non fit injuria.—Clark »v. 
White, 12 Pet. 178. 

As we understand this record, there is no testimony tending 
to show Kahn, Wolf & Sons had any notice that other creditors 
were to share more largely than themselves. The ground on 
which they are sought to be charged with notice, is that their 
-attorney had full know ledge, and that was constructive knowl- 
edge to them. The fact, as we have shown, is, that the same 
attorney was counsel for three tirms, Woodruff & North, Bam- 
berger, Bloom & Co. and Kahn, Wolf & Sons. He was, at one 
and the same tine, endeavoring to collect the several claims of 
his several clients. Jeffries was in failing cireumstances, and 
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the attorney knew it. The source from which Jeffries proposed 
to raise money with which to compromise his debts, and the 
terms on which he was to raise the money, were known to their 
common attorney, before the terms were accepted by Kahn, 
Wolf & Sons, and before the attachment was issued or au- 
thorized. It was on information of the attorney that a ground 
for attachment existed, that the plaintiffs ordered its issue, and 
the attorney who gave the information sued it out. There can 
be no question that this knowledge or information was brought 
home to the agent and attorney, while he was in the very act 
of employing or devising means for the collection of each of the 
claims, and under the severest limitation of the rule anywhere 
asserted, notice to the agent or attorney is notice to the prinei- 
pal. Many cases carry the doctrine much further.— WaAvte v. 
King, 53 Ala. 162; Sheldon v. Cox, Ambler, 624; LeNeve v. 
LeNeve, 3 Atk. 646; Myers v. Ross, 3 Head, 60; Clark v. 
Fuller, 39 Conn. 238; Bank of Milford v. Town of Milford, 
36 Conn. 93; Miller v. Fraley, 21 Ark. 22; Duke v. Balme, 
16 Minn. 306; Wade on Notice, § 679; Leading Cases in Eq., 
Vol. 2, Part 1, pp. 109 (35), 144 (77), 168; Zhe Distilled 
Spirits, 11 Wall. 356. 

We tind no error in the rulings of the cireuit court, either in 
the admission of evidence, or in the charge given, bearing on 
the question last above considered. This applies also to the 
explanations the court gave of the charges given at the request 
of defendants. ; 

Several charges asked by defendants were refused. It is 
certainly true, as a general rule, that the malice or vexatious 
conduct of the agent suing out the attachment can not be 
visited on the principal ; but it is equally true, if the principal 
authorize, procure, or sanction such vexatious conduct, then 
vindictive damages may be recovered of him. If a claim in 
a distant locality be entrusted to a reputable attorney for col- 
lection, and that attorney informs his ¢lient that there is a 
ground for suing out an attachment, and the creditor thereupon, 
at the attorney’s request, furnishes sureties to make the bond, 
in the absence of other knowledge or information, vexatious- 
ness or malice can not be imputed to the creditor, and he is not 
responsible for exemplary or vindictive damages. In the ab- 
sence of an actual ground for the issue of the attachment, the 
creditor would be liable for the actual damage done; but he 
would not be without probable cause for believing he had 
grounds for suing out the attachment, and, therefore, would 
not be liable for vindictive damages. This rule, however, 
would not apply, if the creditor or client had actual knowledge 
of the facts relied on as ground for attachment, if such facts 
were insufficient, and there was, in truth, no ground for attach- 
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—~ The second charge asked was properly refused. If it 
shown that the property attached has yielded its full value, 
this may be considered in mitigation of. damages. It can go 
no further. The third charge asked should have been given. 
The fourth charge asked is somewhat confused, and calculated 
to mislead. Moreover, some of its utterances are not shown 
to have been sustained by any testimony. 

The charge last noted, given at the instance of plaintiff, is 
subject to criticism, in two respects. ‘“Corruptly and fraudu- 
lently withholding,” goes beyond the statute, and to a non- 
professional mind expresses a stronger degree of fault than the 
statutory words, “fraudulently withholds.” Moreover, it is a 
full defense to this action, if any one of the statutory grounds 
for suing out the attachment exists. 

The judgment of the circuit court is reversed, and the cause 
remanded. 


Finney, Adm’r, v. Gilder. 


Action on Promissory Note. 


1. Judgment by default on acknowledgment of service; when erroneous. 
A judgment by default, rendered on an acknowledgment of service by 
the defendant, indorsed on the summons and complaint, is erroneous 
and, on appeal, will be reversed, when the record fails to show that proof 
of —_ acknowledgment, or an admission of the fact of service, was 
made. 


Appeat from Chambers Cireuit Court. 
The record fails to disclose the name of the presiding judge 
in the cirenit court. 


ae by the appellee against the appellant. The facts 
are stated in the opinion. 


B. B. McCraw and 8S. F. Rice, for appellant. 
Name of counsel for appellee not disclosed by the record. 


SOMERVILLE, J.—The judgment rendered was erroneous 
and must be reversed. It was a judgment by default, and 
there was only an acknowledgment of service of process in- 
dorsed on the summons and complaint. This did not, under 
the long settled practice in this State, authorize the rendition 
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ofZsuch a judgment without proof, or admission of the fact of 

service, appearing of record. The record here fails to show 

that the acknowledgment or signature was proved, or admitted 

in court to be punhie.—-O? Weal v. Garrett, 3 Ala. 276; 1 

Brick. Dig. 138, § 99; Harris v. Martin, 39 Ala. 556. 
Reversed and remanded. 


Wagnon wv. Turner. 


Action for Damages for Cutting Timber off Plaintiff’s Lands. 


1. Plea to jurisdiction of justice of the peace; when frivolous.—In an 
action for damages for cutting timber off plaintiff’s lands, commenced 
before a justice of the peace, in which the amount of damages claimed 
is not stated in the summons, but is stated in a complaint filed to be fifty 
dollars, a plea to the jurisdiction, on the ground that the damages 
claimed exceed fifty dollars, is frivolous, and, on appeal to the circuit 
court, may be disregarded or stricken from the file. 

2. Right of defendant to plead to the merits; effect of refusal.—It is the 
right of every defendant in a civil case to plead to the merits at any time 
before a judgment by default or nil dicit is entered against him; and a 
refusal of this right by the primary court, on leave asked to plead, is a 
reversible error. 

3. When rendition of judgment by default or nil dicit error.—In an ac- 
tion for damages for cutting timber off plaintiff’s lands, it is error for the 
court to render judgment by default or ni/ dicit, without the intervention 
of a jury to assess the plaintiff’s damages. 


Apprat from Etowah Circnit Court. 

Tried before Hon. Le Roy F. Box. 

This suit was commenced before a justice of the peace, and 
was brought by R. F. Turner against Peter Wagnon, to recover, 
as shown by the complaint, fifty dollars as damages for the 
wrongful eutting of certain timbers off plaintiff’s lands by the 
defendant. The summons commands the defendant to appear 
and “answer the complaint of R. F. Turner in a plea of dat - 
ages, not exceeding one hundred dollars.” A plea to the 
jurisdiction was filed by the defendant before the justice, on 
the ground that the plaintiff sued to recover “a sum in dam- 
ages over fifty dollars.” A judgment for the plaintiff having 
been entered by the justice for $25 and costs, the defendant 
removed the cause by certiorari to the circuit court. In that 
court the plaintiff, several terms after the cause was removed, 
and after several continuances had heen entered, obtained a 
judgment nil dicit for fifty dollars, without the intervention 
of a jury to assess the damages, from which the defendant ap- 
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og No bill of exceptions was taken in the circuit court. 
he judgment entry recites, that the parties came by their 
attorneys, “and this cause being regularly reached and called 
for trial, the defendant proposed to go to trial on the plea to 
the jurisdiction of the justice’s court, and asked leave to file a 
plea of not guilty, which motion the court refused to allow ;” 
and then, on plaintiff’s motion, a judgment n7/ dicit was 
entered. 
The errors here assigned are based on that judgment. 


Denson & Disgvt, for appellant. (1) Whether the justice 
had jurisdiction, must be determined by the summons, and not 
by the complaint.—Code of 1876, § 3604; Crabtree v. Cliatt, 
22 Ala. 182; Long v. Bakefield, 48 Ala. 608; Burns v. 
Henry, 67 Ala. 209. The plea filed to the jurisdiction of the 
justice should have been heard and determined by the cireuit 
court. (2) The action of the court in not allowing the ap- 
pellant to defend his case on the plea of not ae. was a 
denial to him of his constitutional right to be heard in his own 
defense, or by his counsel. (3) The rendition of a judgment 
nil dicit in an action for damages, without the intervention of 
a jury, is manifest error.—hea v. Holston Salt Co., 59 Ala. 
182; Porter v. Burleson, 38 Ala. 348. 


J. L. Cunntneuam and S. K. McSpappen, contra. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The plea to the jurisdiction of the 
justice was founded on the supposition that it was apparent, 
on the face of the summons, the damages claimed exceeded 
fifty dollars. The amount claimed was not shown by the sum- 
mons, but was shown by the complaint accompanying it, in- 
tended doubtless to serve the purpose of an indorsement of the 
cause of action on the summons, which the statute requires. 
The plea was frivolous, and could properly have been stricken 
from the files on motion.—Johnson v. Mc Laughlin, 9 Ala. 551. 
The court below did not err in disregarding it. 

But there was error in refusing the defendant leave to plead 
not guilty. It is the right of a defendant to plead to the 
merits, at any time before a judgment by default, or nél dict 
is entered against him.— Woosley v. M. & C. R. R. Co., 28 
Ala. 536, Rhodes v. McFarland, 43 Ala. 95. , 

There was also error in rendering judgment final, without 
the intervention of a jury to assess the damages. It is only 
when the action is founded on an instrument in writing ascer- 
ang the plaintiff’s demand, that a judgment may be entered 
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under the direction of the court, without the intervention of a 


jury. 
Rev versed and remanded. 


Freeman tv. Gragg. 


Application for Rehearing under the Statute ’ 


1. Application for rehearing tinder the statute; when petition fatally de- 
fective.—A petition for a rehearing under the statute after final judgment 
at law (Code of 1876, §§ 3161-2), on the ground of newly discovered evi- 
dence, which fails to show in what -the testimony consisted, and that it 
was not merely cumulative of a fact or facts, of which some proof was 
made on the trial, and that it was not discov ered until after the adjourn- 
ment of the court at which the trial was had, is fatally defective. 


Appxat from Chilton Cireuit Court. 

Tried before Hon. Joun P. Husparp. 

This was a petition for a rehearing under the the statute, on 
the ground of newly discovered evidence, by the appellant, 
plaintiff i in an action of detinue in which the appellee was de- 
fendant, and in which a trial had been had, resulting in a ver- 
dict and judgment for the appellee. 

The defendant interposed a demurrer to the petition; and, 
on the hearing, a judgment was entered, sustaining the de- 
murrer, and quashing a supersedeas issued on the filing of the 
petition. That judgment is here assigned as error. 


W. A. Cottizr, for appellant. 
Name of counsel for appellee not disclosed by the record. 


STONE, J.—Without referring to others, there are two con- 
clusive reasons why the prayer of the petitioner in this cause 
should not have been granted. First, a failure to show the tes- 
timony was not discovered until after the adjournment of the 
term of the courtat which the trial was had. This averment was 
necessary, as an excuse for not applying fora new trial. Second, 
a failure to show in what the testimony consisted, and that it 
was not merely cumulative of a fact or facts, of which some 

roof was made on the former trial. The rule on these points 

is strict.— He parte Walker, 54 Ala. 577; Blood v. Beadle, 65 

Ala. 103; 2 Brick. Dig. 280; Bowden v. Perdue, 59 Ala. 409. 
Affirmed. 
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Hill et al. v. Freeman. 
Statutory Real Action in the ‘Nature of Ejectment. 


1. Executed contract, based on illegal consideration; when courts will 
not interfere—When a contract, based on a consideration contrary to 
law, immoral, or opposed to public policy, has been fully and voluntarily 
executed, and the parties are in pari delicto, the courts will not interfere, 
at oe ate of either, to disturb the rights which the other has ac- 

uired. 

’ 2. Deed based on immoral consideration; when recovery can not be had 
against grantee.—When a conveyance of land is executed in consideration . 
of future illicit intercourse between the grantor and grantee, the legal title 
passes, notwithstanding the illegality of the consideration; and the 
grantee being in possession, heirs of the grantor can not recover in 
ejectment. 


Apreat from Calhoun Circuit Court. 

Tried before Hon. LeRoy F. Box. 

This was a statutory real action in the nature of ejectment, 
brought by the appellants against the appellee, and was tried 
on issue joined on the plea of not guilty, resulting in a verdict 
and judgment for the appellee. The appellants claimed title 
to the land sued for as the heirs of John Hill, deceased, and 
introduced evidence tending to show the ownership of the 
land by their intestate at the time of his death, in 1881, and 
their heirship. The appellee claimed the land under a deed 
executed by John Hill to her and her infant son, on 29th May, 
1880, which was read in evidence. This deed the plaintiffs at- 
tacked on the ground that it was made in consideration of an 
‘ugreement between the grantor and the appellee “for future 
illicit intercourse, which agreement was made prior to the mak- 
ing of the deed, and existed when the deed was signed, and 
under said agreement future illicit sexual intercourse was con- 
templated and intended” between the grantor and the appellee, | 
when the deed was executed; and they introduced evidence 
tending to support their ground of attack. The consideration 
of the deed, as recited therein, was “ valuable services rendered 
for the past eight years, and the said services to be continued 
for and during the natural life of the said party of the first 
pert by the said party of the second part, to-wit: boarding, 
odging, washing, nursing, and taking care of, and to give the at- 
tention that may be necessary and required to be given to, a 
— of the age and condition of the said party of the first 
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part.” At the time of his death, John Hill was eighty-four 
years of age. 

The plaintiffs offered to prove (1) that the general reputation 
of the appellee for chastity “for the last fifteen years,” had 
been bad, and (2) that during the time appellee lived with John 
Hill (it having been shown that she did live with a a wit- 
ness examined by them had a conversation with John Hill, “in 
which Hill declared that his children had been trying to per- 
suade him to get rid of that woman, meaning” the appellee, 
“but that he intended to have a woman as longashe lived.” To 
the offered proof the appellee separately objected: the court 
sustained her objections, and the appellants duly excepted. 
The rulings of the circuit court on the admissibility of this evi- 
dence are the only assignments of error here made. 


Heriiy, Bowpen & Knox, for appellants. 


G. C. Extis, and Braprorp & Bisnop, contra. 


SOMERVILLE, J.—We understand it to be a first princi- 
ple, not now to be assailed or even doubted, that where a con- 
tract, based on a consideration contrary to law, immoral, or op- 
posed to public policy, has been fully and voluntarily executed, 
if the parties are <n pari delicto, the courts will not interfere 
to disturb the acquired rights of either at the instance of the 
other. The result is the same as if the contract had originally 
been legal and valid, and neither can recover the consideration 
which he has thus voluntarily parted with.—Bishop on Contr. 
§$ 140, 482; Morris v. Hall, 41 Ala. 510, 536; Boyd v. Bar- 
clay, 1 Ala. 84; Black v. Oliver, 1b. 449; Jacobs v. Stokes, 12 
Mich, 381; Burt v. Place, 6 Cow. 431; Liness v. Hesing, 44 
Il]. 113; 1 Story’s Contr. § 543; 1 Addison on Contr. § 303; 
Williams v. Higgins, 69 Ala. 517. 

It is of course settled that all illegal exeewtory contracts are 
void, and no court will permit its aid to be invoked for their 
enforeement.—Bishop on Contr. § 458; 1 Addison on Contr. 
$ 251, et seqg.; Ware v. Jones, 61 Ala. 288. In Shiffner v. 
Gordon, 12 East. 304, Lord Ellenborough declared it to be a 
settled rule that “when a contract which is illegal remains to 
be executed, the court will not assist either party in an action to 
recover for the non-execution of it.” 

The present case manifestly falls within the first principle 
above enunciated. It is that of an executed contract in which 
nothing remained to be done by either party. Conceding that 
the deed from John Hill to the appellee was executed in con- 
sideration that one of the grantees would live with him in a 
future state of illicit intercourse or concubinage, the title of 
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the land conveyed nevertheless passed to the grantees, and be- 
ing in — under. their deed, they can not be dispossessed 
by the heirs of Hill, who can have no greater claim or right 
than the deceased grantor had. It is plain that such a contract, 
if unexecuted, could not be enforced in any court. Such was 
the ruling of this court in Walker v. Gregory, 36 Ala. 180. 
But the deed being executed and delivered, and the grantees 
being in possession, ejectment will not then lie to dispossess them. 
The maxim applies, Jn pari delicto potior est conditio possi- 
dentiz, 

There was no error in excluding the evidence offered by ap- 
pellants, as the illegality of the consideration upon which the 
deed was based was immaterial. 

The judgment is affirmed. 


‘Watt v. Parsons. 
Statutory Real Action in the Nature of Ejectment. 


1. Notice of unrecorded deed; what is not.—Where a father executed 
to his son, for a valuable consideration, a conveyance of a tract of land, 
on which they both resided, and the deed was never recorded, and no 
change was made in the possession of the land, this gave no notice, actual 
or constructive, that the title had passed out of the father. 

2. When unrecorded deed inoperative against judgment creditor.—An 
unrecorded deed to land is inoperative against a judgment creditor of the 
grantor, having no notice thereof. 


Appea from Coosa Cireuit Court. 

Tried before Hon. James E. Coss. 

This was a satutory real action in the nature of ejectment by 
Lewis E. Parsons, jr., and Stephen. J. Darby against lasik 
Watt, Eliza Watt, _ aoa M. Watt, and N. O. Watt. Thomas 
M. Watt pleaded* not guilty, and the statute of limitations of 
ten years, and the other defendants disclaimed all interest in, 
and possession of the lands sued for. The trial resulted in a 
judgment for the plaintiffs, from which Thomas M. Watt ap- 
pealed. 


The facts disclosed by the evidence are sutticiently stated in 
the opinion. The court ee mero motu instructed the jury as 
follows: “If you tind from the evidence that Houghton, Al- 
len & Co. recovered a judgment in this court against Joseph 
Watt on April 18th, 1871, in a suit begun in July, 1869, on a 
bona fide indebtedness created and existing prior to May 12th, 
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1870; and that the plaintiffs became the purchasers of said 
lands mentioned in the complaint, at a sale thereof by the 
sheriff under an execution issued on said judgment, and re- 
ceived a deed therefor from the sheriff, then the plaintiffs are 
entitled to recover in this suit, as against a deed from Joseph 
Watt to his sons, unless you should further find from the evi- 
dence, that Houghton, Allen & Co., on or before April 18th, 
1871, when they recovered their judgment, had notice of the 
unrecorded deed from Joseph Watt and wife to Thomas M. 
Watt and N. O. Watt, either actually given to them, or given 
by an open, manifest transfer of the possession of said lands to 
the grantees in said deed.” To this charge the defendant ex- 
cepted ; and it is here assigned as error. 


Warts & Sons, for appellant. 
Gro. W. Parsons, contra. 


STONE, J.—The facts of this case are very simple and un- 
disputed. Joseph Watt was the owner of the lands in contro- 
versy, extending back to a time more than twenty years ago. 
Between March, 1859, and February, 1862, he contracted 
debts and gave his note to Houghton, Allen & Co. In 1869, 
suit was brought on these notes, and in April, 1871, judgment 
was rendered thereon. Execution was issued thereon in May, 
1871, and other executions were afterwards issued ; but they 
were not regularly kept up. A pluries execution was issued 
thereon, in October, 1879, and placed in the hands of the 
sheriff, who levied on the lands sued for. In April, 1880, the 
lands were sold by the sheriff, purchased by the appellees, and 
a deed was made to them. Thereupon, they brought this suit 
to recover possession. 

From the time Josepli Watt became the owner of the land, 
dating at a time before 1869, he, Eliza Ann Watt, his wife, 
and Thomas M., and N. O. Watt, resided together thereon ; and 
they have continued so to reside ever since, and were so resid- 
ing together when the trial in this case was had. There has 
been no change of actual possession. Thomas M. Watt and N. 
O. Watt are sous of Joseph and Eliza Ann Watt. In May, 
1870, while the suit of Houghton, Allen & Co. against Joseph 
Watt was pending, the latter and his wife, on a recited consid- 
eration of one thousand dollars, conveyed the lands to their sons, 
Thomas M. and N. O. Watt. As we have said, no change of 
possession attended this deed. In May, 1880, after the pur- 
chase hy the appellees at sheriff's sale, N. O. Watt conveyed 
his interest in the lands to Tomas M. Watt.. The deed from 
Joseph Watt and wife to Thomas M. and N. O. Watt was not 
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recorded until January, 1879, many years after the recovery of 
the judgment in the suit of Houghton, Allen & Co. against 
Joseph Watt ; and there is no proof that the plaintiffs in that 
suit, or the purchasers at the sheriff's sale, had any notice of 
the deed of Joseph Watt and wife to their two sons. 

As there was no record of the conveyance by Joseph Watt 
to his sons, and no change of possession, this gave no notice, 
actual or constructive, that the title had passed out of Joseph 
Watt.— McCarthy v. Nicrosi, 72 Ala. 332. 

In Wood v. Lake, 62 Ala. 489, we ruled, that an unrecorded 
deed was inoperative against a judgment creditor, “having no 
notice thereof.” The argument in this cause assails the sound- 
ness of the construction then given of § 2166 of the Code of 
1876. We have reviewed that opinion, and the argument we 
then made in support. of it, and adhere to it. 

Affirmed. 


McKenzie v. Gibson. 


Action for Penalty provided by Section 1587 of the Code. 


1. Penalty provided by section 1587 of the Code; how recovered.—Under 
the statute providing that the owner of lands, not inclosed by a lawful 
fence, is liable to the owner of trespassing cattle, if he kills or injures 
them, for five times the amount of the injury thereby sustained, the 
statutory penalty can not be recovered in an action of trespass, but only 
in an action founded on the statute, in the nature of an action of debt. 

2. Same; trespass can not be joined with count on the statute.—In an 

«action for the recovery of such penalty, commenced before a justice of 
the peace, a complaint having been filed in the justice’s court, declaring 
on the statute, on appeal to the circuit court, a count in trespass vi ef 
armis can not be joined or substituted. 


Appear from Macon Circuit Court. 

Tried before Hon. James E. Coss. 

This action was commenced before a justice of the peace, 
and was brought by McKenzie and others against Gibson, to 
recover, as shown by the complaint filed before the justice of 
the peace, the’ penalty provided by section 1587 of the Code of 
1876, for killing a hog, the plaintiff's property. The cause 
having been taken by appeal to the circuit court, the plaintiffs 
there filed a complaint, containing two counts, the first de- 
claring in trespass, and the second on the statute. On motion 


of the defendant, the first count was stricken out, and the 
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plaintiffs excepted. There was a perene’ on verdict for the 
defendant, from which the plaintiffs appealed. 
The ruling above noted is here assigned as error. 


W. C. Brewer and R. H. Asercromatr, for appellant. 
J. A. Bivsro, contra. 


STONE, J.—We tind no error in the record. The com- 
plaint filed before the justice claims a penalty under section 
1587 of the Code of 1876. The statute provides no special 
remedy for the penalty therein denounced. The penal part of 
the demand can not be recovered in an action of trespass. The 
suit must be on the statute, and is in its nature an action of 
debt. A count in trespass 7 e¢ armis can not be joined with 
such complaint, nor can it, on appeal, be substituted for it. It 
changes the form of the action, which is not allowable. 
Jean v. Sandiford, 39 Ala. 317; Crimm v. Crawford, 29 Ala. 
623; Beavers v. Hardie, 59. Ala. 570; 1 Brick. Dig. 526, §§ 
19, 20. 

Affirmed. 


Singleton, Hunt & Co. v. Thomas. 


Action on Account. 


1. Composition of debts; section 3040 of the Code construed.—The sole 
purpose of section 3040 of the Code of 1876 was to render operative and 
valid written contracts, intended in good faith by the parties to operate 
as a composition of debts, and executed without a release under seal, 
and without a new or additional ‘consideration, which were inoperative 
under the rules of the common law. 

2. Same.—The dictum in Hart v. Freeman, 42 Ala. 567, that section 
3040 of the Code of .1876 ‘‘ requires settlements for the composition of 
debts to be in writing,’’ is manifestly erroneous as a general proposition, 
although correct as to that particular case- ie 2 

3. Same; good, when part aia nt secured by guaranty of third party, 
although not in writing. —Whileneither the payment nor the promise by 
a debtor to pay a part of a debt, will operate an extinguishment of the 
whole, yet, when the creditor receives a guaranty of a part of the debt 
from some responsible third party, or receives the obligation or note of 
the debtor therefor with some ofher person as surety, in full satisfaction, 
this will operate a discharge of the entire debt, although the agreement 
is notin writing, the statute having no application to such a case. 

4. Admissibility of evidence; res inter alios acta.—The defense to an 
action on an account being, that the creditor had accepted the debtor’s 
notes for a part of the debt, with sureties, in full settlement and satisfac- 
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tion, which was controverted by the plaintiff, the fact that the defendant 
had made similar settlements with other creditors, the plainuff not 
being connected therewith, is res inter alios acta, and irrelevant, and in- 
admissible. 


Appeat from Barbour Ciréuit Court. 
Tried before Hon. H. D. Crayon. 


This was an action on account, brought by Singleton, Hunt 


_& Co. against W. H. Thomas; was commenced on 11th April, 


1882, and was tried on issue joined on the plea of the general 
issue, as recited in the judgment entry, the trial resulting i in a 
verdict and judgment for the defendant. 

The evidence for the defendant tended to show that, in 1881, 
he owed the plaintiffs $826.15; that in May of that year he 
gave to the plaintiffs two notes, one for $200, due 1st October, 
1881, and the other for $213.07, due Ist November, 1881, with 
one Nix as his surety thereon ; and that said notes w ere given 
by him in full satisfaction and discharge of the account sued 
on, and that the plaintiffs agreed in parol to accept the notes 
in full payment of the account. To the evidence as to the 
purpose for which the notes were given, and the agreement 
between the parties, the plaintiffs objected, on the ground that 
the agreement was not in writing. The court overruled the 
objection, and the plaintiffs excepted. The evidence for the 
plaintiffs, on the other hand, tended to show that the notes 
were accepted by them as a credit on the account, and that 
they had never agreed to accept them in full payment thereof. 
The defendant examined as a witness one White, who testitied 
that all or a large number of the creditors of the defendant, at 
some time in the early part of the year, 1881, filed a creditors’ 
bill against said defendant and parties to whom he had exe- 
cuted mortgages; to set aside the mortgages for fraud, or to 
have them declared .a general assignment, and that said suit 
was settled by defendant by paying the complainants fifty per 
cent. of thet debts; but that the’ plaintiffs were not parties to 
that suit. To this testimony the plaintiffs objected, but their 
objection was overruled; and they excepted. 

his being t.e substance of tlie evidence introduced on the 
trial, the court charged the jury, énter alia, that if they “ be- 
lieve from the evidence that’ the defendant owed plaintiffs in 
1881 $826.15 by account, and that defendant gave two notes, 
amounting to one-half of plaintiffs’ account, with Nix [as his 
surety], and that it was agreed erally between plaintiffs and 
defendant, that said two notes should be received. by plaintiffs 
in full settlement of their account, then the plaintiffs could not 
recover.” To this charge the plaintiffs excepted, and also to the 
refusal of the court to aiebs the jury, at their written request, 
that if they “believe from the evidence that, at the time said 
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two notes were given by defendant to plaintiffs, there was no 
other writing about said settlement except said notes, then the 
jury can only look to the notes to determine what was the in- 
tention of the parties, and can not look to. anything not in said 
writings, which took place between plaintiffs and defendant.” 

The rulings of the court on the evidence, and the charge 
given, and the refusal to charge as requested are here assigned 
as error. 


G. L. Comer, for appellant. 
D. M. Seats, contra. 


SOMERVILLE, J.—The rule governing the composition of 
debts, between creditor and debtor, at common law, and the 
one prevailing under our statutes, are in some respects essen- 
tially different. The common law rule as to compositions 
effected by simple contracts, not under seal, is, that the pay- 
ment of a less sum of money than the whole debt, without a 
release, is no satisfaction of the plaintiff's claim.—Fitch v. 
Sutton, 5 East. 232; Harrison v. Wilcow, 2 Johns. Rep. 449. 
So a mere agreement to receive a part of a debt, or of /igui- 
dated damages, in satisfaction of .the whole, is but Ke. tt 
pactum. The promise to release the balance of the demand, 
being without consideration, is considered as void.—2 Parsons’ 
Contr. 618, 619; Wheeler v. Wheeler, 11 Vt. 60. 

The intirmity of such an agreement was not aided by its 
being reduced to writing. This imparted no additional validity 
to it, unless a new consideration passed between the parties. 
Bish. on Contr. $$ 407, 421. But, as a seal implied a consid- 
eration, if such a contract of composition, or release, was in 
writing and under seal, it was a bar to a suit for the debt, 
without question as to the amount of consideration actually 
paid by the debtor.— Brewer v. Bessinger, 25 Miss. 86; Wing 
v. Chase, 35 Me. 260; Acker v. Phenix, 4 Paige, 308; Bish. 
on Contr. § 413. . 

The sole purpose of section 3040 of the present Code (1876) 
was to meet these two obstacles, as above presented. It declares 
that “all settlements in writing, made in good faith for the 
composition of debts, must be taken as evidence, and held to 
operate according to the intention of the parties, though no 
release under seal is given, and no new consideration has 
passed.” —Code, § 3040. Its whole scope is to render opera- 
tive and valid a certain class of contracts which were repudiated 
by the rules of the common law, viz., written contracts intended, 
in good faith, by the parties to operate as a composition of 
debts, executed without a release under seal,and without a new 
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or additional consideration. The dictum in Hart v. Freeman, 
42 Ala. 567 (570), that the section of the Code under consid- 
eration “requires settlements for the composition of debts to 
be in writing,” is manifestly erroneous asa general proposition, 
although correct as to the particular case in which it was used. 

The present case does not, however, come within the in- 
fluence of the statute, but is determined by a well settled prin- 
ciple of the common law governing contracts for the composi- 
tion of debts. This principle is, that, although neither the 
payment, nor the promise by a debtor to pay a part of a debt, 
will operate as an extinguishment of the whole, yet where the 
creditor receives in full satisfaction a guaranty of part of a 
debt from some responsible third person—or, in other words, 
receives the obligation or note of the debtor with some other 
os as surety or endorser, the discharge will be good. 

hough the distinction between this case and the receipt of 
money does not appear to be entirely sound, yet it has long 
been recognized, and is well supported by authority. It may be 
assimilated, perhaps, to the case of a payment in the notes of 
a third person, which, though for a smaller amount, may be 
held tu operate as an accord and satisfaction of the whole, if 
such be the agreement.— Carriere v. Ticknor, 26 Ala. 571; 
Fulford v. Johnson, 15 Ala. 385; Brooks v. White, 2 Met. 
(Mass.) 283. So it is a universal rule, that where any other 
articles than money are received, and agreed to be accepted, in 
full satisfaction of a debt, the law will not undertake to inter- 
fere with the estimate of value placed on such consideration by 
the parties themselves.—Pinnel’s case, 5 Co. 117; Bish. on 
Contr. § 409; Earl v. Peck, 64 N. Y. 596. The particular 
point under consideration has been often decided, and seems 
to be now well established.—2 Parsons’ Contr. 618, 619; Bish. 
on Contr. §§ 412-15; Gunn v. Mc Aden, 2 Ired. (N. C.) Eq. 
79; Maddox v. Bevan, 39 Md. 485; Keeler v. Salisbury, 33 
N. Y. 648; Boyd v. Hitchcock, 20 John. 76; LePage v. Me- 
Crea, 1 Wend. 164; Brooks v. White, 2 Met. 283; Pierce v. 
Jones, 28 Amer. Rep. 293, note. . 

The rulings of the court touching these principles were free 
from error. 

The court erred, however, in admitting the testimony of the 
witness White. It was a disputed question, as to whether the 
pla:ntitfs had agreed to make the composition under considera- 
tion. Evidence that the defendant had made a similar settle- 
ment with other creditors, at the same rates of discount, was 
immaterial. Plaintiffs are not shown to have had any connec- 
tion with this settlement, and are not, therefore, to be preju- 
diced by it. Being res inter alios acta, it did not conduce to 
prove that plaintiffs had agreed to do the same thing, nor did 
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it furnish any reasonable inference or presumption, that the 
disputed compromise here in issue had been made.—1 Greenl. 
on Ev. § 52. 

Reversed and remanded. 


Stringfellow vw. Ivie. 


Bill in Equity to enforce Vendors Lien on Land for unpaid 
Purchase- money. ‘ 


1. When decree not barred of review on appeal by statute of one year. 
A bill having been filed to enforce a vendor’s lien on land for unpaid 
purchase-money, to which one of the defenses relied on was payment, a 
decree was entered on 2ist July, 1880, on submission on pleadings and 
proof, declaring that the complainant had a lien on the land, and that he- 
was entitled to relief, and, after reciting that the proof on the defense of 
payment was contradictory in some material particulars, ordering ‘‘ that 
said matters of payment be referred to the register who will state an ac- 
count,’’ debiting the purchaser with the purchase-money and interest, 
and crediting him with any sums justly and legally paid, and showing 
balance due thereon. On 5th March, 1881, the register having reported, 
the report was confirmed, and a decree of sale entered; and, on 22d De- 
cember, 1881, this appeak was taken. Held, on motion of the appellee to 
strike out assignments of error based on the decree of 21st July, 1880, on 
the ground that it was rendered more than one year before the appeal was ~ 
taken, that said decree was interlocutory, and was open to review on this 
appeal. The motion was, therefore, overruled. 

2. Parol evidence to vary or contradict recitals of consideration in con- 
tracts; when admissible.—General or particular recitals of consideration 
in contracts or conveyances are not conclusive, but are open to inquiry, 
and the real consideration may be shown to modify or defeat them; and 
hence, where a promissory note recited that it was given in part pay- 
ment of a designated lot of land, parol evidence is admissible, on a bill 
tiled to enforce the vendor’s lien on the lot for the payment of the note, 
to show that the true consideration was not only the purchase-money of 
the lot, but also that of another parcel of land, and the price of a stock 
of merchandise, sold at the same time for a gross sum. 

3. Vendor's lien on land for unpaid purchase-money; waiver of, how de- 
termined.—To determine whether a vendor has waived his lien on land 
for unpaid purchase-money, the whole transaction between the parties 
must be considered ; and if from the transaction as a whole, it clearly ap- 
pears that the vendor trusted exclusively to the personal responsibility 
of the vendee, and did not look to the land for security, the existence of 
the lien is repelled. 

4. Vendor of personal property, parting with possession, has no lien for 
purchase-money.—A vendor of personal property, parting with the pos- 
session, has no implied or equitable lien for the payment of the purchase- 
money; but he must look alone to the personal responsibility of the 
vendee. 

5. Sale of land and personal property by one contract; when vendor’ s 
lien on the land waived.—Where land and personal property are sold 
together, under an entire contract, at an aggregate or gross price, and in 
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the sale there is no act or agreement of the nee fixing or determining 
what part of the gross price is for the land, and what part for the per- 
sonal property, and it is impossible, without resorting to conjectural in- 
quiries, to separate the one from the other, the presumption must be, 
that the vendor did not look to the land for payment of the purchase- 
money therefor, but relied on the personal responsibility of the vendee, 
thereby waiving his lien. 

6. When lien on land must be created by writing.—Any right to charge 
land with the payment of purchase-money, dependent on the agreement 
of the parties, and not arising by implication or operation of law, must 
be evidenced by writing, and can not rest in parol. 


Appeat from Pickens Chancery Court. 

Heard before Hon. Tuomas Cosss. 

Bill in equity by Thomas J. Ivie against T. Stringfellow and 
N. M. Stringfellow, his wife, to enforce a vendor's lien on land 
for the payment of unpaid purchase-money. The debts alleged 
to be for the purchase-money are evidenced by two promissory 
notes, each for $1000, executed by T. Stringfellow to W. W. 
Heard, and by Heard duly assigned to the complainant ; and in 
each the consideration is expressed as “part payment fora 
store-house and lot known as the Clitherall lot.” The defend- 
ants answered, setting up, among other defenses, (1) that the 
notes had been fully paid to Heard ; and (2) that the notes were 
given, not only for the purchase-money of the lands designated 
in the notes, but also of other lands, and also Heard’s interest 
in a stock of merchandise, which belonged, as did the lands, to 
T. Stringfellow and W. W. Heard, as partners, the latter hav- 
ing sold out his interest in the partnership property to the for- 
mer, all of which was sold for a gross sum, no special value or 
price having been fixed or designated for either parcel of real 
estate, or for the merchandise; and that thereby Heard waived 
his lien on the land. The facts disclosed by the evidence, bear- 
ing on the questions decided, are sufficiently stated in the 
opinion. 

On 21st July, 1880, on a submission of the cause 6n plead- 
ings and proof, the Hon. Anruony W. Ditvarp presiding, a 
decree was entered, reciting the submission, and ordering, ad- 
judging and decreeing “that the complainant is entitled to re- 
ief, and that the notes described in the bill were given for the 
lands and lots described in the bill and pleadings, and that the 
vendor's lien has not been waived, and that said lands are liable 
for the payment of the purchase-money.” This decree, after 
reciting that “the defendants, by their answer and exhibits 
thereto, set up in their defense payment of said notes, and the 
proof being contradictory in some particulars, which are ma- 
terial, and said payments involving complicated matters of ac- 
count,” then ordered “that said matters of payment: be referred 


to the register of this court, who will state an account between 
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the defendants and W. W. Heard, debiting the defendants with 
said notes described in the bill, and the interest thereon, and 
crediting them for any sums justly and legally paid on said 
notes, and showing what amount may be due on said notes 
for unpaid purchase-money.” It then provided that both 
parties might use on the reference the testimony on file, and 
also that they might examine other witnesses, and ordered a re- 
port at the next term. 3 

The register made a report at the spring term, 1881, showing 
that there was due the complainant $3265.67 on the purchase- 
money for the real estate described in the bill, and, at that term, 
on 5th March, 1881, Hon. Tuomas Coss presiding, a decree was 
entered, correcting the report, on exceptions thereto, by deduct- 
ing a small amount from the sum reported to be due. confirm- 
ing the report as corrected, and ordering the sale of the real 
estate described in the bill for the payment of the amount 
shown to be due on said purchase-money by the register’s re- 
bs as corrected and contirmed. This appeal was taken on 22d 

ecember, 1881. 

The errors here assigned are based on the decree of July 21st, 
1880, and on the decree of 5th March, 1881. The appellees 
here moved to dismiss the appeal, and to strike out the assign- 
ments of error based on the decree of 21st July, 1880, on the 
ground that that was a final decree, and was rendered more than 
one year before the appeal was taken. 


W. F. Jounsron, for appellants. (1) The first decree with 
any elements of finality is the one made by the court at the 
March term, 1881, less than one year prior to the taking of this 
appeal. On this appeal a review of the whole case may be had; 
and hence, the motion to strike out the assignments of error 
based on the first decree, should be overruled.— Moore v. Ran- 
dolph, 52 Ala. 530; 2 Dan. Ch. Pr. 986-7, and notes; Garner v. 
Prewitt, 32 Ala. 13; Jones v. Wilson, 54 Ala. 50; Winn v. 
Dillard, 60 Ala. 369; Waldrop v. Carnes, 62 Ala. 374; 
Broughton v. Wimberly, 65 Ala. 549; Walker v. Crawford, 
70 Ala. 567. (2) The testimony shows beyond question that 
the notes were given for Heard’s interest in the house and lot 
and the lands described in the bill, and also for Heard’s interest 
in a stock of goods. “The rule of law is, that where one sells 
land, he has a vendor’s lien on the land he sells (no more and 
no less) for the purchase-money of the land, not for personal 
property or stock of goods.”—Bishop v. Snell, 37 Ala. 90; 
Norman v. Harrington, 62 Ala. 107 ; Shorter v. Frazer, 64 Ala. 
74; Burns v. Taylor, 23 Ala. 255; Terry v Keaton, 58 Ala. 
667; Foster v. TLustees, 3 Ala. 302. (8) Other questions 








212 SUPREME COURT [Dec. Term, 
[Stringfellow v. Ivie.] 


raised by the record, not passed on by this court, elaborately 
discussed. 


L. M. Stone, Witterr & Hono, and Warts & Sons, contra. 
(1) All the equities between the parties were settled by the 
decree of July 21st, 1880. It was, therefore, a final decree, 
which would have supported an appeal. This point discussed, 
and the following authorites cited.— Bank of Mobite v. Hall, 
6 Ala. 141; Weatherford v. James, 2 Ala. 170; Kennedy v. 
Kennedy,2 Ala. 571; Bradford v. Bradley, 37 Ala. 453; Gar- 
ner v. Prewitt, 82 Ala. 14; Jones v. Wilson, 54 Ala. 50, and 
authorities there cited; Malone & Foote v. Marriott, 64 Ala. 
486; Waldrop v. Carnes, 62 Ala. 374; Broughton v. Wimberly, 
65 Ala. 549; Zabor v. Lorance, 53 Ala. 543. That decre hav- 
ing been rendered more than one year before this appeal was 
taken, the assignments of error based thereon should be stricken 
out and disregarded. (2) But if the motion to strike out these 
assignments should be overruled, and that decree should be re- 
viewed, it is contended that it is free from error. Each of 
the notes, on its face, declares that it was given “in part pay- 
ment of a store-house and lot known as the Clitherall lot,” 
thereby creating an equitable or contract lien on the lands de- 
scribed therein.— Bryant v. Stephens, 58 Ala. 636. 


BRICKELL, C. J.-——Thé motion to dismiss the appeal, and 
to strike out the assignments of error relating to the first in- 
terlocutory decree, must be overruled, on the authority of 
Walker v. Crawford, 70 Ala, 567. 

The promissory notes made by Stringfellow, payable to 
Heard, and assigned to the appellee, on their face express as 
the consideration upon which they were given, ** part payment 
for a store-house and lot, known as the Clitherall lot.” The 

‘expression or recital is not conclusive, and parol evidence is 
admissible to show a want of consideration, or any other addi- 
tional consideration of value. General or particular recitals of 
consideration, in contracts or conveyances, are open to inquiry, 
and the real consideration may be shown to support, or to 
modify, or to defeat them.— Wilkerson v. Tillman, 66 Ala. 
532. It is cleariy shown, and is undisputed, that the real con- 
sideration of the notes was not only the purchase-money of the 
lands designated, but the purchase of another parcel of lands; 
and commingled with the purchase of the estate of the payee 
in the lands, was the purchase of his interest in a stock of 
merchandise, belonging, as did the lands, to a partnership of 
which he and the maker of the notes were members. The 
transaction was had in consummation of a dissolution of the 
partnership, and the contract of purchase was entire ; a sale of 


the estate in the lands, and of the interest in the merchandise, 
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for a gross sum, a special value or price not having been fixed 
on either interest. It was not until near or quite eighteen 
months after the sale, and after the making of the notes, that 
there was any memorandum of it reduced to writing, and then 
both parties joined in the execution of a conveyance of the 
lands to thd wife of the purchaser. 

The vendor of lands, not parting with his estate, retains it 
as a security for the payment of the purchase-money. To the 
contract of sale, in such case, all the essential ingredients of a 
mortgage attach. The only remedy of the vendee to acquire 
title to the estate is in equity for a redemption, or, rather, for 
a specific performance. For his relief a court of equity will 
not intervene, unless he aver, and if the averment is not ad- 
mitted, prove payment of the purchase-money, the part of the 
contract he was bound to perform. And if the vendee- fails 
to pay the purchase-money, the court will, as against him, en- 
force performance of the contract, by decreeing a sale of the 
lands for its payment.— Bankhead v. Owen, 60 Ala. 457. It 
was in this relation the vendor and vendee were standing, be- 
fore the execution of the conveyance to Mrs. Stringfellow. 
Whether while in this relation either party could have obtained 
specific performance in a court of equity, or the terms upon 
which it would be decreed, is not a question now involved. 

sy the execution of the conveyance, the relation of the 
parties was changed. The vendor parted with his estate in the 
lands—in them he ceased to have any right—thereafter he had 
neither a jus in re, nor a jus ad rem.— Bankhead v. Owen, 
supra. The conveyance was, however, voluntary—for it the 
donee gave, and the donor received, no consideration. It is 
the settled law of this State, that for unpaid purchase-money 
of lands, the vendor, though he makes an absolute conveyance, 
has and retains an equitable lien, if he does not take an inde- 
pendent security, unless there is of it, either expressly, or by 
implication, a waiver or discharge. And the lien will be en- 
forced against the vendee, volunteers, and all others claimin 
under him with notice—against all persons other than lenatids 
purchasers without notice.— Bankhead v. Owen, supra; Simp- 
son v. McCallister, 56 Ala. 228. When only the personal ob- 
ligation of the vendee is taken for the payment of the purchase- 
money, in the absence of an agreement to the contrary, the 
lien is presumed to exist, and the burden of proof is on the 
purchaser to establish that, in the particular case, it has been 
intentionally displaced, or waived by the consent of the parties. 
“Tf under all the circumstances, it remains in doubt, then the 
lien attaches. The difficulty lies in determining what cireum- 
stances are to be deemed sufticient to repel or to displace the. 
lien, or to amount toa waiver of it.”—2 Story’s Eq. Jur. § 1224. 
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The whole transaction between the parties must be considered, 
and if from the transaction as a whole, it clearly appears the 
vendor trusted exclusively to the personal penpoutbiliey of the 
vendee, and did not look to the lands, the existence of the lien 
is repelled.— Coster v. Bank of Georgia, 24 Ala. 37. 

The vendor of personal property, parting with the posses- 
sion, has no — or equitable lien for the payment of the pur- 
chase-money—he must look alone to the personal responsibility 
of the vendee.—1 Lead. Cases in Eq. 502. In Russell v. Me- 
Cormick, 45 Ala. 587, this court decided that the equitable 
lien of a vendor for the payment of the purchase-money of 
lands, was not waived, because the obligation taken for its 
payment included the price of personal property sold at the 
same time, when the sum which was agreed to be paid for the 
lands, could, by reference to the writings the parties had exe- 
cuted, or by reference to extrinsic evidence, be ascertained and 
distinguished. There seems to be no reasonable ground to 
doubt the correctness of the decision. The mere commingling 
in the written obligation for the payment of the sercbenns 
money, of the price of persoual property sold at the same time, 
and to be paid for at the same time as the purchase-money of 
the lands, indicated only that the parties abstained from the 
ceremony of making or taking two obligations or evidences of 
debt, when one would suffice for all their purposes, the reduc- 
tion to writing of the fact that the one is indebted to the other 
in a specific sum of money, payable at a time certain. In such 
ease, the parties in the inception and consummation of the 
sale distinguish their relations as vendor and vendee of real 
and of personal property, by fixing upon each species of the 
property a separate price and value. The price and value of 
each is matter of distinct negotiation and agreement. The 
note, bond, or other instrument taken for the aggregated prices, 
is not the debt which is created, but merely evidence of it, and 
without impairing its dignity as evidence, there can be inquiry 
into the fact that a distinct part of the sum expressed as owing 
to the vendor was the purchase-money of the lands. The fact 
being ascertained, if there be not circumstances to repel the 
presumption, the lien of the vendor upon the lands for the 
payment of the price is presumed to exist. 

n the present case, the sale is of real and personal property, 
under an entire contract for a gross sum. There is, and can 
be no lien on the personal property by operation or implica- 
tion of law. There was not in the sale, by any act or by agree- 
ment of the vendor and the vendee, any discrimination made 
between the proportions of the gross sum, which was to be 
= for either personal property or lands. How can a court 

iscriminate, and pronounce that, upon such a sale, the vendor 
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for any designated part of the gross sum has a lien on the lands, 
and for another specific part has not? The lien exists only for the 
payment of the purchase-money of the lands. It is raised and 
implied by a court of equity, for the protection of the vendor, 
and upon its maxim, that it is unconscientious for one man to 
get and keep the lands of another without paying the purchase- 
money. But when, by the contract, the vendor and vendee do 
not distinguish the consideration-money from other considera- 
tions, for which the law gives no lien; when the considerations 
are blended and combined, and it is impossible without resort- 
ing to conjectural inquiries to separate them, the presumption 
must be that the vendor did not look to the lands for payment, 
but relied exclusively on the personal responsibility of the 
vendee.— McCandlish v. Keen, 13 Grattan, 615. The lien not 
arising by implication, or operation of law, but its existence 
being repelled by the nature of the transaction, any other right 
to charge the lands, dependent upon the agreement of the 
parties, must be manifested by writing—it can not rest in parol. 
Patton v. Beecher, 62 Ala. 579. The parol promise of String- 
fellow, when the conveyance was executed, that Mrs. String- 
fellow would for his notes substitute her own, and his verbal 
declaration, that there was or would be a lien on the lands, are 
insufficient, if they had been averred in the bill, to create a 
trust a court of equity can enforce. 

It is unnecessary to consider any other questions the case is 
supposed to involve. The appellee has not established an 
equity to charge the lands, and the decree of the chancellor 
must be reversed and a decree here rendered, dismissing the 
bill; and he must pay the costs in the court of chancery to be 
taxed by the register, and the costs of appeal. 


Huddleston v. Huey. 


Detinue. 


1. Detinue; when actual possession sufficient evidence of title to main- 
tain.—While it is a general rule that, to maintain the action of detinue, 
the plaintiff must have, at the commencement of the suit, a general or 
special property in the chattel sought to be recovered, as against a mere 
woes dine, who has invaded plaintiff’s possession, a recovery may be 
had on the plaintiff's prior possession, accompanied with a claim of 
right. 

®. Personal pr@erty of a decedent; interest of distributee merely equit- 
able.—A distributee of an intestate’s estate has only an equitable interest 
in the personal property belonging to the intéstate at the time of his 
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death, which will not support detinue, thé legal title thereto vesting in 
the personal representative when appointed. 

3. Delivery essential to validity of gift of personal property.—A gift of 
ag property, without delivery, is ineffectual to pass the title to the 
donee. 

4. Sale of personal property held and claimed by another adversely does 
not pass the title-—A sale of personal property, held and claimed adversely 
by another, does not pass the legal title, but operates merely as a trans- 
fer of a chose in action. 


Apreat from Macon Circuit Court. 

Tried before Hon. James E. Cosp. 

This was an action of detinue, brought by Huey against 
Huddleston for the recovery of a mule, and was tried on issue 
joined on the plea of the general issue, the trial resulting in a 
verdict and judgment for the plaintiff. It appears from the 
bill of exceptions, that one Porter died intestate owning, and 
in possession of the mule, and leaving no debts, and no ad- 
ministration had been granted on his estate; that at the time of 
his death his widow took charge of the mule, all the heirs, who 
were of age, having agreed that she should “keep” the property 
of their father’s estate as long as she lived ; that afterwards W. 
T. Porter, one of the heirs, borrowed the mule from the widow, 
and kept it a few months; that one of the mule’s legs was 
broken while in his service, and he gave his mother another in 
its place; and that afterwards the mule “was turned out of the 
field and it went off,” and the plaintiff, as the defendant’s testi- 
mony tended to show, took it up as an estray. The evidence 
further tended to show that the plaintiff had been in the pos- 
session of the mule for ten or twelve months before the com- 
mencement of this suit, claiming it-as his -own; and that the 
defendant came to his house, in his absence, and took the mule 
away against the consent and protest of plaintiff's wife, the de- 
fendant stating at the time that he had purchased it. The evi- 
dence introduced on behalf of the defendant tended to show, 
that W. T. Porter, after the mule had broken one of its legs, 
gave the mule to a negro, who gave it to one Whitehead, but 
whether these gifts were made before or after the mule was 
turned out and went off,‘is not shown; and that, after the 
plaintiff had obtained possession of the mule, the defendant 
purchased it from Whitehead. It is not shown that Porter de- 
livered the mule to the negro to whom he gave it, or that the 
negro delivered it to Whitehead, or in whose possession the 
mule was at the time of these gifts. The value of the mule 
and of its hire was also shown. This being the substance of 
the evidence, the court, at the plaintiff's written request, 
charged the jury that, if they believed the evigence, they must 
find for him, and the defendant excepted. 

The charge given is here assigned as error. 
VoL. LXxml. 
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S. B. Pare and R. H. Asercromsrr, for appellant. 


J. A. Burpro, contra. 


SOMERVILLE, J.—While the general rule prevails, that 
no plaintiff can maintain an action of detinue, unless he pos- 
sesses, at the commencement of the action, a general or special 
property in the chattels sought to-be recov ‘ered, it is not of uni- 
versal application. The rule is otherwise, where a mere wrong- 
doer is concerned. He is not permitted to question the title of 
one who is in the actual possession and custody of the goods, 
whose possession he has wrongfully invaded as a trespasser. 
Hence, the rule obtains, that “the naked possession of goods, 
with claim of right, is sufficient evidence of title against one 
who shows no better right.”—2 Greel. Ev. § 637; Gafford ». 
Stearns, 51 Ala. 434, 442; Miller v. Jones, 26 Ala. 247; Folmar 
vw. Copeland, 57 Ala. 588. 

The evidence shows that the plaintiff, Huey, had been in 
possession of the mule in contention for ten or twelve months, 
claiming it bona jide as his own. The defendant had gone on 
plaintiff's premises, and taken the mule away during plaintiff? s 
absence, and without his consent. This he had no lawful 
right to do, possessing, as the testimony shows, no title to, or 
property in the mule, upon the strength of which he could have 
maintained an action for it. The animal belonged to the estate 
of one Porter, deceased, and the dega/ title would repose in his 
personal representative, the distributees of the estate having 
only an equitable interest in it.—elly v. Kelly,'9 Ala. 908; 
Vanderveer v. Alston, 16 Ala. 494. 

The defendant, as we have said, shows no title authorizing 
the unlawful seizure made by him. The mule was not the 
property of Whitehead, from whom he undertook to purchase 
it, the evidence failing to show any delivery to him (White- 
head) by his immediate donor, from whom he claimed title by 
gift. The gift could not be effectual without a delivery, even 
if the donor himself had title, which the evidence fails to show. 

At the time of defendant’s alleged purchase, moreover, the 
te go was in plaintiff’s possession, being adversely held by 
iim under bona fide claim of title, and the bill of sale would 
have transferred to the vendee nothing but a mere chose in ae- 
tion, even if the vendor had held the legal title—1 Brick. Dig. 
52, § 44. 

There was no error in the charge of the court, given at the 
request of the plaintiff, that if the jury believed the evidence 
they must find for the plaintiff. 

Affirmed. : 
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Trover. 


1. When oral evidence of notice of tax sale admissible.—In an action of 
trover, in which the plaintiff relies on a tax title, oral evidence of the 
fact and contents of notices of sale, posted in exposed places more than 
a year before the trial, is admissible for him, without proof of loss or de- 
struction, the presumption being that they had been destroyed. 

2. When appointment of deputy tax collector may be proved by parol.— 
The tax sale in such case having been made by deputy, oral evidence of 
his appointment, although shown to have been in writing, is admissible 
for the plaintiff, such appointment being a collateral question in the case, 
to — the strict rule of primary and secondary evidence does not 
apply. 

3. Jurisdiction of justices of the peace in detinue; when former recovery 
no bur.—The jurisdiction of justices of the peace in actions of detinue be- 
ing limited to fifty dollars, a judgment rendered in a justice’s court in 
such action, determining the right to property of greater value, is without 
jurisdiction and void; and where, on the trial of an action of trover, 

rought to recover damages for the conversion of a chattel shown to be 
of the value of one hundred dollars, the circuit court ruled out evidence 
of a former recovery in detinue before a justice of the peace, offered by 
the defendant in bar of the action, on appeal, the bill of exceptions pur- 
porting to set out all the evidence, and it not showing that any proof was 
offered, that the justice had jurisdiction, this ruling of the primary court 
is presumed to have been based on the ground of want of jurisdiction in 
the justice, and is free from error. 

4. Personal property assessed for taxes; lien on.—Where a tax-payer 
purchased a mule in February, and, by his own act, had it assessed for 
taxes as his property for the year in which the purchase was made, and 
allowed the assessment to stand without correction, he thereby estopped 
Jimself from denying his liability for such taxes; and, for the payment 
of all the taxes assessed against him for that year, a lien on the mule ex- 
isted under the statute, which was superior to the title acquired by a 
subsequent purchaser. 

5. Sale of personal property for taxes; when notice of sale a compliance 
with the statute.—The words, ‘‘in the precinct in which such delinquent 
resides,’’ petmnes in the statute providing for posting notices of the sale 
of personal property for taxes (Code, § 415), have reference to the time 
the assessment is made, ‘‘at least, in the absence of actual residence in 
another precinct in the county’’ at the time of sale; and hence, where a 
tax-payer removed from the precinct in which his taxes were assessed, 
after they became delinquent, and soon thereafter removed from the 
county, the posting of notices of the sale of personal property, levied on 
after his removal from the county, for unpaid taxes, in the precinct in 
which the assessment was made, is a sufficient compliance with the 
statute. 

6. Deputy tax collector contemplated by statute.—The statutes of this 
State contemplate that tax collectors may have deputies. (Code, § 412.) 

VoL. LXxml. 
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AppraL from Greene Cireuit Court. 

Tried before Hon. Wa. S. Mupp. 

Trover by F. Gaines against J. P. Rodgers; to recover 
damages for the conversion of a mule. The complaint is the 
only pleading disclosed by the record. The plaintiff claimed 
title under purchase at tax sale, and the evidence introduced 
on his behalf tended to show the following facts: On 23d 
March, 1880, one Curry, then residing inTishabee precinct in 
Greene county, and owning the mule in controversy, regularly 
returned it, with his other personal property, for taxation for 
that year, and it was duly assessed, all the requirements of the 
law touching the assessment having been complied with. 
About 1st January, 1881, he removed from said precint to one 
adjoining, where he resided until some time in March of that 
year, when he removed from the county. After this, his taxes 
remaining unpaid, one Henry P. Gaines, the “deputy tax col- 
lector for Tishabee beat,” under instructions from the tax col- 
lector levied on, and took possession of the mule, which was 
then in the possession of the defendant in said precinct, who 
offered to pay the taxes due on the mule, but. refused to pay 
the other taxes which Curry owed; and, after posting notices of 
the sale at four public places in Tishabee precinct, he sold the 
mule at public outery for taxes and costs, and, at the sale, the 
plaintiff became the purchaser, to whom, on his paying the 
amount of his bid, the mule was delivered. The evidence 
further tended to show a conversion of the mule by the defend- 
ant, and that it was worth one hundred dollars. 

The said Henry P. Gaines was examined as a witness for the 
plaintiff, by whom the plaintiff offered to prove that the 
witness was, at the time of the levy, the duly appointed 

and authorized deputy tax collector for Tishabee precinct. The 

defendant, having shown by the witness that his appointment 
was in writing, objected to the introduction of the offered 
proof ; but his objection was overruled, and he excepted. The 
plaintiff was also allowed, against the defendant’s objection, to 
prove by this witness the fact that notices of the sale were 
posted, and the contents thereof, without other proof of loss 
than that they were posted in places exposed to the weather 
more than a year before the trial, aad that he had not since 
seen them ; and to this ruling the defendant excepted. 

The defendant offered evidence tending to show that he 
bought said mule early in the year, 1881, before Curry left the 
county, and paid for, ‘and took possession of it, without any 
notice or knowledge of any claim of lien for taxes, and that he 
held possession of it until it was taken from him by said deputy 
tax collector. He “then offered to prove by ‘the justice's 
docket and the original papers in the case, that when Henry 
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P. Gaines took possession of the mule, he instituted legal pro- 
ceedings to recover it from Gaines before a justice of the 
peace, and did get a judgment against him for the mule before 
said justice; that under this judgment the sheriff took the mule 
from the plaintiff, and delivered it to the defendant,” and that 
the judgment was rendered before the sale, but the seizure by 
the sheriff was after the sale. On plaintiff's objection, the 
court refused to allow this proof to be made, and the defendant 
excepted. The defendant also offered evidence tending to 
show that one Little owned said mule during 1879, and until 
20th February, 1881, when he sold it to Curry ; and that during 
the year, 1880, and up to the time he left the county, and 
afterwards, Curry had in the county other property out of 
which said taxes could have been made. 

The court charged the jury, ex mero motu, in substance, as 
follows: 1. That while Curry, if he bought the mule in con- 
troversy in February, 1880, was not required by law to in- 
elude it in the return of his property for. taxation for that year, 
yet, if he did so, and it was assessed to him, he, and the de- 
fendant, claiming under him, were thereby estopped from 
setting up that it was not included in his assessment, and from 
denying that it was liable for his taxes for that year. 2. That 
the State had a lien on all property for the payment of taxes ; 
and if the mule was duly assessed as Curry’s property on a re- 
turn made by him, and it was regularly sold for the payment 
of the taxes assessed against him, and the plaintiff purchased it 
at the sale, the title thereby acquired would prevail over that 
acquired by the defendant through his purchase from Curry, 
although, at the time of the seclaen, the defendant: may not 
have had any notice of the fien on the mule for such taxes. 
3. That if Curry had removed from the county at the time of 
.the levy and sale, then posting notices of the sale in Tishabee 
precinet was a compliance with the law touching the posting of 
notices of sales of personal property for unpaid taxes. 4. That 
the tax collector was not required to hunt up or inquire for 
other property belonging to Curry, out of which to make the 
taxes owing by him, but that he had the right to levy on and 
sell the mule, if assessed to Curry on his return. To each of 
these charges the defendant excepted. Other exceptions were 
also reserved by him, but as they are not assigned as error, or 
notice by this court, they are omitted from this report. 

The exceptions to the rulings of the cireuit court on the ad- 
missibility of evidence above noted, and the charges given are 
here assigned as error. 


Tuos, W. Coteman, for appellant. 
VOL. LXxuI. 





1882. } OF ALABAMA. 
[Rodgers v. Gaines.] 

Heap & Butter, contra. 

STONE, J.—We will confine our rulings to the errors as- 
signed. 

There is nothing in the objection that oral evidence was ad- 
mitted of the fact and contents of the posted notices of sale. 
They were put up more than a year before the trial, were in 
exposed places, and the presumption is they had been destroyed. 
Neither was there error in allowing oral testimony that Gaines 
was the authorized deputy of Eatman, the tax-collector. It 
was a collateral question in this case, to which the strict rule 
of primary and secondary evidence does not apply.—Graham 
v. Lockhart, 8 Ala. 9; 1 Greenl. on Ev. § 89. See also Zb. §§ 
83, 92. 

An alleged former suit and recovery before a justice of the 
peace were attempted to be shown in evidence in bar of this 
action. This testimony was ruled out at the instance of the 
plaintiff. The bill of exceptions sets out all the evidence, and 
it was neither proved, nor offered to be proved, that the justice 
trying the cause had jurisdiction. Justices’ courts are of a 
class called limited jurisdictions; their jurisdiction in cases of 
detinue being limited to fifty dollars. Any judgment of a 
justice’s court, attempting, in such action, to determine the 
right to property of greater value than fifty dollars, would be 
without jurisdiction and void.—1 Whart. on Ev., § 795; 1 
Chitty’s Pl, m. p. 459; 2 7b. 422. We feel bound to presume 
this testimony was ruled out on this ground. It may be added 
that on the trial of this cause, there was testimony that the 
value of the mule in controversy was one hundred dollars, and 
the verdict of the jury shows they assessed it at about that 
sum. 

The remaining questions depend mainly on our statutes. 
We think there can be no question that there was a lien on the 
mule for the unpaid taxes of 1880, assessed against Curry, the 
tax-payer. He had, by his own act, had that mule assessed as 
his property for that year. Allowing the assessment to stand 
without correction, he estopped himself from denying his lia- 
bility for the taxes then assessed. It may have been that when 
he obtained the mule, there was an understanding he should pay 
the taxes of that year. Being part of the property on which 
the taxes were assessed, it- was rendered liable for their pay- 
ment. 

It is urged for appellant that the tax sale conveyed no title, 
because the property was not advertised in the proper precinct. 
The statute'says, sales may be made “after ten days’ notice by 
posting bills at three or more public places in the precinct in 
which such delinquent resides.”» We concede a compliance 
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with this statute is a necessary condition of a valid sale. 
When the taxes were assessed for the year 1880, and through- 
out that year, Curry, the tax-payer, resided in Tishabee pre- 
cinct. He was assessed in, oe | as of that precinct. Taxes are 
assessed and classified by precincts, and tax-payers are put in 
default and made delinguent, only when they have had two 
opportunities to meet the tax-collector in the precinct in which 
they are assessed. All the statutory provisions indicate that 
taxes are to be paid and collected in the same precinct in 
which they were assessed.—Code, §§ 376, 379, 388, 395, 408, 
421. Curry, the tax-payer, removed to, and resided in an ad- 
joining precinct during the months of January and February, 
1881, and in March removed from the county, and did not 
return. So, when the property was seized and advertised, he 
had no place of residence in the county. We think the law 
was substantially complied with in this case. To hold other- 
wise, would be to st no valid sale could have been made, 
as Curry resided, at that time, in no precinct in the county. 
We think the words, “in the precinct in which such delinquent 
resides,” have reference to the time the assessment was made; 
at least, in the absence of actual residence in another precinct 
of the county. : 

Under the rules laid down above, there was nothing in the 
charges given that could have done the defendant any harm. 

Our statutes contemplate that a tax-collector may have 
deputies.—Code, § 412. 

Affirmed. 


Morgan v. Casey, Adm’r. 
Statutory Real Action in the Nature of Ejectment. 


1. Administration de bonis non; presumption in favor of its validity. 
While it is true that a grant of administration de bonis non, when there 
is no vacancy in the administration, is void, yet the rule is well settled 
that, on collateral attack, it will be presumed, from the exercise by the 
probate court of the power to appoint an administrator de bonis non, that 
a vacancy did exist, unless the contrary affirmatively appears. 

2. Ejectment by administrator to recover lands for distribution; what no 
defense.—An administrator having authority under the statute to sell 
lands for distribution as well as for the payment of debts, he can main- 
tain ejectment a strangers holding adversely to himself and the 
heirs, to recover lands of his intestate, as well for distribution as for the 
payment of debts; and hence, it is no defense to such action, that all the 
debts have been paid, or are barred by the lapse of time. 

3. Ejectment by administrator de bonis non to recover lands sold by his 

Vou, LXXIItI. 
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- predecessor, but not conveyed; payment of tenn money and distribution 

no defense.—To an action of ejectment, brought by an administrator de 
bonis non to recover lands which had been sold by his predecessor under 
an order of the probate court, but of which no conveyance had been exe- 
cuted to the purchaser, the fact that the purchase-money had been paid 
to, and distributed among the heirs, by his predecessor, is no defense, 
although the recovery is sought for the purpose of distribution. 

4. Statute of limitations; when possession of lands is and is not pre- 
sumed to be adverse.—Before the payment of the purchase-money for 
lands sold by an administrator or executor under an order of the — 
court, the presumption is, that the purchaser does not hold adversely 
the heirs, but in subordination to, and in continuous recognition of t cit 
title ; but after the payment of the purchase-money, he “then having a 
perfect equity, and being no longer under the obligation of pecuniar 
duty to them, his possession is presumed to be hostile to the heirs, an 
if continued, without interruption, for ten years, during which the statute 
of limitations i is operative, it will ripen into a good title. 

5. Same; suspension of, during the war.—It is the settled rule in this 
State, that, in computing the time necessary to create the bar of the 
statute of limitations, the period elapsing between the 11th day of Jan- 
uary, 1861, and the 21st sm of ee, 1865, must be excluded on 
account of the war. 


Apprat from Cherokee Circuit Court. 

Tried before Hon. LeRoy F. Box. 

This was a statutory real action in the nature of ejectment, 
brought by John T. Casey and Z. T. Acker, as the administra- 
tors de bonis non, with the will annexed, of Thomas White, 
deceased, against Thomas Morgan and Looney Sanford; and 
was commenced on 20th December, 1875. The pleas found 
in the record are, in substance: (1) We wnques administrators ; 
(2) the general issue; (3) the statute of limitations of ten 
years ; and (4) “that the land claimed was sold by the execn- 
tors of the last will and testament of plaintiffs’ testator, and 
the heirs received their distributive shares thereof in full, and 
receipted in full therefor.” What disposition was made of 
these pleas, whether demurred or replied to, is not shown by 
the record. The cause was tried at the spring term, 1882, the 
trial resulting in a verdict and judgment for the plaintiffs. 

The facts disclosed by the evidence, necessary to an under- 
standing of the opinion, are substantially as follows: The 
plaintiffs’ testator Tied in 1841, seized and possessed of the 
land sued for, and leaving a last ‘will and testament, which was 
duly probated i in the probate court of said county, and letters 
testamentary issued to the parties therein named as executors, 
in 1843. In 1863, the land was sold by the executors under a 
decree of the probate court, on a credit of twelve months, to 
one Stewart, who was placed in possession; and in the same 
year the sale was reported to, and confirmed by the court. It 
does not appear from the record that an report was made of 
the payment of the purchase-money, or that the court ordered 
title to be made to the purchaser, or that any deed was in fact 
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executed. The defendants claim under Stewart, but the time 
when he sold is not shown. At the time the executors sold 
the land, the “ heirs” of Thomas White were of age. In 1864, 
one of the executors “ resigned, and ceased to be executor of 
said will;” and on 22d December, 1865, the remaining execu- 
tor filed his accounts and vouchers fora settlement, but whether 
for final or partial settlement, is not shown. On 12th Feb- 
ruary, 1866, the settlement was made, and the balance ascer- 
tained against the executor was distributed among the heirs ; 
but the executor was not discharged, and there is nothing to 
indicate that the settlement and distribution were intended as 
final. On the settlement the executor charged himself with 
the purchase-money of said land, and it entered into, and 
formed a part of the balance which was distributed among the 
heirs ; but it is not shown when it was paid, if at all, the only 
evidence tending to show payment being the act of the exec- 
utor in charging himself therewith on said settlement. On 
26th October, 1875, the plaintiffs were appointed administra- 
tors de bonis non, with the will annexed, of said testator, on 
the written application of some of the heirs. It appears from 
this application that the only purpose for which the appoint- 
ment was sought, was to have the lands of the testator sold for 
distribution. It was not shown on the trial that, at the time 
of this appointment, there was any vacancy in the administra- 
tion. 
Several charges were given at request of plaintiffs, and 
others were requested by defendants and refused, which are 
here assigned as error. The rulings of the circuit court, em- 
bodied therein, are sufficiently indicated in the opinion. 


Savace & Dantet, for appellants. 
Denson & Disqur, contra. 


SOMERVILLE, J.—The action is one of ejectment for cer- 
tain lands belonging to the estate of Thomas White, deceased, 
who died in the year 1841. The plaintiffs were appointed ad- 
ministrators de bonis non in the year 1875, and sue in their 
representative capacity to recover the lands for the purposes of 
administration. The defendants claim the lands under a_pur- 
chase made by one Stewart, from whom they claim to derive 
title, this purchase having been made in the year 1863, at an 
éxecutors’ sale effected under an order of the probate court by 
George W. and William C. White, who were the executors of 
the last will of the decedent, Thomas White, having been ap- 
pointed and qualified as such in the year 1843. 

It is first insisted that the plaintiffs can not recover because 

VoL. LXxul. 
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it does not affirmatively appear from the record that there was 
a vacancy in the administration when they received their ap- 
pointment by the probate court in 1875—there being no evi- 
dence that their predecessors had died, resigned, or been re- 
moved. It is true that unless there was such vacancy, the 
second appointment would be void, and the plaintiffs could de- 
rive no power to sue under the authority of their letters of ad- 
ministration.— Rambo v. Wyatt's Adm’r, 32 Ala. 363 ; Welson 
v. Boynton, 54 Ala. 368. But the rule has often been an- 
nounced, and is now well settled, that when the probate court 
exercises the power to appoint an administrator de bonis non, 
it is always tu be presumed prima facie, on collateral attack, 
that a vacancy existed, unless it affirmatively appear to the con- 
trary. The fact being jurisdictional, and its existence necessary 
in order to authorize the court to exercise the power of appoint- 
ment, it will be presumed on appeal in order to sustain the va- 
lidity of the proceeding in question.—/kelheimer v. Chapman’s 
Adm’r, 32 Ala. 676; Gray's Adin’r, v. Cruise, 36 Ala. 559; 
Bean v. Chapman, 62 Ala. 58; Burke v. Mutch, 66 Ala. 568 ; 
Chappell v. Williamson, 49 Ala. 153; Sims v. Waters, 65 
Ala. 442. 

The power and authority of a personal representative over 
the lands of a decedent are well detined by our statutes, and 
the decisions construing them. He may generally, whether 
‘the estate he represents be solvent or insolvent, maintain eject- 
ment, or a real action in the nature of ejectment, for the re- 
covery of the lands of his testator or intestate-—Code, 187%, 
$2588; Russell v. Erwin’s Adm’r, 41 Ala. 292; 1 Brick. 
Dig. 625, § 6. This right is referable to, and based upon his 
statutory authority to vent the lands of the estate ; to sell them 
under the order of the probate court to pay the debts of the 
decedent ; and ¢o sell them for distribution among the heirs or 
devisees.—Code, 1876, $$ 2446,-2447, 2449; Cruikshank v. 
Luttrell, 67 Ala. 318; Goldingv. Golding, 24 Ala. 129. These 
several powers are legitimate methods or instrumentalities in 
the process of administration. There is no good reason why 
ejectment can not be maintained against any one else than the 
heirs or devisees, as well for the purpose of distribution as for 
the payment of debts. It is true that the legal title, on the 
death of the testator or intestate, descends eo instanti to the 
devisees or heirs as the case may be; but it is subject to be di- 
vested for the purposes of administration. And even though 
possession be recovered by the personal representative, his ap- 
plication to sell the lands to pay debts may be contested, and 
defeated by proof that there are no debts due by the estate, or 
that the personal assets are sufficient to pay them.—Davis v. 
Tarver, 65 Ala. 98. Or where the sale is for distribution, the 
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court will not grant the order to sell unless it be shown that 
the lands “can not be equitably dzvzded among the heirs, or de- 
visees.”—Code, 1876, § 2449. The suit here instituted by the 
personal representatives of the decedent is not against the heirs 
or devisees, but presumably in their interest and for their 
benefit. It is an action against strangers holding adversely to 
both them and the plaintifPs testator. It is, therefore, imma- 
terial that the debts are barred or paid—an inference which is 
fairly deducible from the lapse of more than twenty years 
since the death of the decedent. 

The record fails to show that the exeentors, who sold the 
lands in controversy in the year 1863, ever executed any deed 
of conveyance to the purchaser. The legal title, therefore, re- 
mained in the heirs, and they could recover possession by eject- 
ment from the purchaser, or any one holding under him. For 
the same reason an action at law would lie in favor of the per- 
sonal representative, who sues for possession of the premises in 
order to sell for the purpose of distribution among those en- 
titled.— Doe v. Hardy, 52 Ala. 291; Cruikshank v. Luttrell, 
67 Ala. 322. 

In such actions the equitable title can not be interposed, in 
courts of law, to defeat the legal title. Hence, it would be no 
defense to this action that the purciase-money for the lands 
was all paid, and distributed among the heirs or devisees by the 
executors who made the sale under the authority of the probate 
court. Such payment would not operate, at Jaw, as an estoppel 
either against those receiving the purchase-money, or against 
the administrator de bonis non.—Allen v. Kellam, 69 Ala. 
442; Collins v. Johnson, 57 Ala. 304; Robertson v. Bradford, 
70 Ala. 385; Whitehead v. Jones, 56 Ala. 152. 

Before the payment of the purchase-money, the possession 
of the vendee, and of those claiming under him, would not 
presumptively be considered as adverse either to the heirs, or 
the executor. The holding would be regarded as in subordi- 
nation to, and continuous recognition of the vendor's title. 
After such payment, however, the rule would be otherwise. 
The vendee then having a perfect equity, it is presumed that 
his possession is hostile to the vendor, because he is no longer 
under the obligation of pecuniary duty to him.-—Potts v. Cole- 
man, 67 Ala. 221. An adverse claim of title by the vendee, or 
those clainfing under him, accompanied by an open, continuous, 
exclusive and uninterrupted possession, would mature into a 
good title, if it prevailed for a period of ten years, during 
which the statute of limitations was operative—Barclay v. 
Smith, 66 Ala. 230; Smith v. Roberts, 62 Ala. 83. The statute 
did not commence to run, however, until after the payment of 


the purchase-money—the exact date of which is not disclosed 
VoL. LxXxim. 
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by the record—and not earlier than the 21st of September, 
1865. This results from the settled rule in this State, that in 
computing the time necessary to create the bar of the statute 
of limitations, the period elapsing between the 11th day of 
January, 1861, and the 21st day of September, 1865, is re- 
quired to be excluded.— Carter v. Carter’s Adm’r,53 Ala. 365. 
The court properly charged the jury that the records of the 
probate court introduced in evidence were insufficient to show 
payment of.the purchase-money at a time ten years prior to the 
institution of the present suit, and its other rulings were in 
conformity to the principles which we have announced above. 
The judgment must be affirmed. ; 


’ Wright v. Strauss & Co. 


Action at Law to subject Wife's Statutory Separate Estate to 
payment of Debt contracted for Articles of Comfort and 
Support of the Household. 


1. When sale of goods complete in this State-—Where goods are pur- 
chased in this State, the sale is here complete, although, in pursuance of 
instructions given by the purchaser, they are shipped to him at his 
domicil in another State. 

2. Statute giving effect to the bar of the statute of limitations of another 
State construed.—The statute giving effect to statutes of limitations of 
other States (Code of 1876, § 3237) has reference only to contracts made, 
or to acts done in another State, and can not be extended to contracts 
made within this State, although, at the time of making the contract, and 
continuously to the institution of the suit, the party to be charged had 
his domicil in another State. 

3. Same.—Hence, the statute has no application to an action brought 
against husband and wife to subject the wife’s statutory separate estate 
to the payment of a debt contracted for articles of comfort and support of 
the household, ete., where the husband and wife, at the time the articles 
were purchased, and continuously to the time of the commencement of 
the suit, resided in another State, and purchased goods in this State, 
which, by their instructions, were sent to them at the place of their 
domicil, the sale being complete within this State. 

4. Statute of limitations; exception against parties absent from State 
construed.—The saving of the statute of limitations on account of absence 
from the State (Code of 1876, § 3234) is confined, by its terms, to the per- 
sonal absence of the party sought to be charged from the State; and 
hence, the continued absence of husband and wife from this State, and 
residence in another State will stop the running of the statute as against 
the liability of the wife’s statutory separate estate for articles of comfort 
and support of the household, etc., although the proceeding for the en- 
forcement of such liability is a proceeding in rem, and provision is made 
by statute for service on both husband and wife by publication. 


5. Wife's statutory separate estate; liability of, for necessary articles of 
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clothing for minor children at school.—The wife’s statutory separate estate 

is liable for necessary clothing for her minor children, purchased by the 
yarents, and shipped to them while they were temporarily absent from 
ome at school. 


Appreat from Greene Circuit Court. 

Tried before Hon. Wu. S. Mupp. 

This was an action under the statute by Strauss & Co. against 
John V. Wright and Georgia H. Wright, his wife, to subject 
certain lands situate in said county, particularly described in 
the complaint, and belonging to Mrs. Wright as her statutory 
separate estate, to sale for the payment of an account for goods, 
wares and merchandise, alleged to have been articles of com- 
fort and support of defendants’ household, ete.; and was com- 
menced on 6th December, 1880. The defendants being non- 
residents of this State, residing in Tennessee, service on them 
was made by publication. They appeared by attorney and 
pleaded (1) the*general issue, (2) the statute of limitations of 
three years, (3) the statute of limitations of six years, and also 
the following special pleas: (4) “ At the time the said account 
was contracted, and ever since, defendants resided, and had 
their home and domicil in the State of Tennessee, and the 
statute of limitations of said State of Tennessee is, in sub- 
stance, that actions on open accounts and accounts stated are 
barred, if not commenced within six years after the cause of 
action accrued ; and defendants aver that the contract made, or 
act done, which fixed the liability of the separate estate of the 
defendant, Georgia H. Wright, was made or done in the State 
of Tennessee; and the said demand is barred by said statute 
of limitations of Tennessee of six years.” And (5) * that the 
articles sued for were articles of dress furnished defendants’ 
infant children, while temporarily absent from home, at school 
at aseminary many miles distant from the place of defend- 
ants’ residence, which articles were shipped to said children by 
plaintiffs, on orders of defendant, John V. Wright, from Mo- 
bile, Ala., and were of such character as were suitable to the 
degree and condition in life of defendants’ family,.and for 
which said John V. Wright was responsible at common law.”. 
On the first plea the plaintiffs joined issue, and to the second, 
third and fourth they replied, “in short, by consent, that the 
goods in the account sued on were sold by the plaintiffs in Mo- 
bile, Ala., where they were doing business, to defendant, John 
V. Wright, and shipped to him, by his order, in the State of 
Tennessee, and there received by him ; and plaintiffs aver that, 
at the time said goods were sold as aforesaid, said defendant 
resided with his said wife and family in the State of Tennessee, 
and has continuously resided there ever since.” To the fifth 


plea the plaintiffs demurred, and their demurrer was sustained. 
VoL, LxxmI. 
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~The defendants demurred to the plaintiffs’ replication to the 

second, third and fourth pleas, but their demurrer was over- 

ruled. The cause was tried on the issues thus made up, the 

trial resulting in a verdict and judgment for the plaintiffs, 

from which the defendants osu this appeal. 

As recited by the bill of exceptions, “the plaintiffs intro- 
duced ov idence tending to show that, during the years 1871 
and 1872, and continuously since then to t the present time, 
the defendants were husband and wife, and had minor 
children, and resided at Columbia, in the State of Tennessee ; 
and that the wife, the said Georgia H. Wright, owned as her 
statutory separate estate under the laws of Alabama, at the 
time the debt was contracted, and continuously until now, the 
lands set out in the complaint; that during the said years, 1871 
and 1872, the plaintiffs, who resided and did business as mer- 
chants in Mobile, Alabama, sold to the defendant John V. 
Wright, on orders received from him, and partly on orders 
from Mrs. Georgia H. Wright, goods to the amount claimed 
in the complaint, which yet remains unpaid; that said goods 
consisted mostly of articles of wearing apparel for the use of 
the said Georgia H. Wright and her children, Mrs. Wright 
using some of ‘said articles exclusiv ely, and individual children 
of defendants using others, those used or worn by one not 
sage used or worn by the others ; that said goods were shipped 
by plaintiffs from Mobile, in part, to the said John V. Wright, 

t Columbia, Tenn., and, in part, to certain children of “de- 
ioalene who were, at the time, attending a boarding school 
in some town or city in Tennessee, distant from Columbia, 
where defendants resided. There was also evidence tending to - 
show that said goods were suitable to the degree and condition 
in life of the defendants’ family, and were such as the husband, 
John V. Wright, was responsible for cx invitum at common 
law; and that said Wright and wife, in 1873, were called on 
by plaintiffs, at their residence in Columbia, Tenn., and ac- 
knowledged the receipt of said goods, and expressed themselves 
as pleased with the goods, and promised to pay for them, 
There was no evidence that the defendants and their children, 
or any of them, kept house, or lived together at the time said 
goods were sold ; nor was there any ev idence on the subject, 
except that, when the goods were sold, said Wright and wife 
resided at Columbia, Tennessee, and one or two of their chil- 
dren were off at school. It was admitted that the statute of 
limitations of the State of Tennessee was correctly set forth in 
defendants’ special plea, numbered 4. This was all the evi- 
dence in the cause.’ 

The court charged the jury, ex mero motu, as follows: 1. 
“If the wearing apparel sold by plaintiffs to the defendants 
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was purchased partly for the separate and individual use of the’ 
wife, and partly for the separate and individual use of the 
infant children of said defendants; and the articles purchased 
for the wife were suitable only for her use, and were used by 
her separately and individually, and the articles purchased for 
the children were suitable for them individually and were used 
by them separately and individually, and were not such as 
could be used by them collectively, the separate estate of Mrs. 
Wright would be liable for such articles, if they were such 
articles as would be suitable to the degree and condition in life 
of defendants’ family, and such as the husband, the said John 
V. Wright, would be responsible for at common law.” 2. “ If 
the infant children of the defendant, John V. Wright, and his 
wife were temporarily absent from home, attending school at a 
distant point, they nevertheless remained a part of the defend- 
ants’ household, and the statutory separate estate of Mrs. 
Wright, if liable at all, would be liable to the same extent for 
the goods used by said children, as if said children had 
remained under the paternal roof, and had used the articles 
furnished them, while actually dwelling under the paternal 
roof.” 3. “If the defendant, John V. Wright, was the head 
of a family, having a wife and infant children, and they lived 
together as one family, and his said wife and children were de- 
pendent on said defendant for their support and maintenance, 
the family relation, thus created, would constitute a household 
within the meaning of the statute, although the said defendant 
may not have kept a separate house, but have boarded, with his 
family, in a house kept by another.” 4. “If the goods in the 
plaintiffs’ complaint mentioned were sold by the plaintiffs to 
the defendant, John V. Wright, in the city of Mobile, Ala., 
and were forwarded to the defendant in the State of Ten- 
nessee, pursuant to his order and instructions, and said defend- 
ant, at the time said goods were purchased by him, lived and 
resided with his family in the State of Tennessee, and has con- 
tinuously resided in Tennessee from that time down to the 
present, then the statute of limitations of Tennessee would be 
no bar to this action, although the goods were used by the 
family of the defendant in the State of Tennessee, and not in 
the State of Alabama.” To each of these charges the defend- 
ants duly excepted. 

The defendants also reserved exceptions to the refusal of. the 
court to give the following charges requested by theme in 
writing: 1. “ That it is only for articles, which; in their nature, 
are used in common, and which are necessaries of the house- 
hold in its collective capacity, the separate estate of the wife 
is chargeable.” 2. “If the jurv believe from the evidence, 
that a part of the articles which constitute the plaintiffs’ ac- 
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count, were furnished to a child or children of the defendants, 
while said child or children were away from home, attending a 
boarding school, and that said school was situated some distance 
from defendants’ home, then the said child or children did not 
constitute a member or members of the household of defend- 
ants, and ‘plaintiffs can not recover for the amount so furnished 
said child or children.” 3. “It devolves upon the plaintiffs to 

rove that the defendants had a household, that is to say, they 
lee house, or kept up, as their home, a domestic establish- 
ment, at the time the goods were furnished.” 4. “Articles 
furnished for individual members of the family for the ex- 
clusive use of the respective members, for‘ whom the same 
were purchased, do not constitute a charge on the wife’s separate 
estate.” 5. “That the liability of Georgia H. Wright’s separate 
estate for the payment of the demand sued for, did not arise 
until the goods reached the household; and the defendants’ 
household being in Tennessee, when the goods reached it, the 
act done, which fixed the liability of the separate estate, was 
done in Tennessee, and, if more than six years elapsed since 
the demand was due, before the bringing of the suit, the said 
demand, as to said Georgia H. Wright, is barred by the statute 
of limitations of Tennessee of six years.” 

The rulings above noted are here assigned as error. 


Heap & Burter, for appellants. (1) Under the evidence 
the “act done” which fixed the liability of the separate estate 
of Mrs. Wright, was necessarily done in the State of Tennessee. 
Mitchell v. Dillard & Jones, 57 Ala. p. 321, cited and discussed, 
and applied to this case. Under this authority, the liability of 
the wife’s estate can only arise the moment the goods pass into 
the household, to be appropriated to the uses of the family. At 
that moment of time and no sooner, and at the door of the house- 
hold, and at no other place, can an act be done, or an event 
transpire, which fixes the liability. - If the goods had miscarried, 
after shipment from Mobile, there could certainly have been no 
liability on the wife’s estate. It seems legally impossible for a, 
contract to be made, or act done within the limits of Alabama, 
which would create a liability on the estate of a wife, whose 
household was, at the time, in Tennessee, under the statute un- 
der consideration. In Lee v. Campbell, 61 Ala. 12, it is held 
that the statute barring actions on open accounts applies; and 
this defense the wife can make, though the husband has given 
his note for the debt. Even the wife herself can not, by a con- 
tract or promise, impair the running of the statute— Moore v. 
Leseur, 18 Ala. 606; Bumgardner v. Taylor, 28 Ala. 687. It 
seems, therefore, that section 3237 of the Code applies, and that 
the plaintiff's demand was barred by the statute of limitations 
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of Tennessee. (2) The statutes of Alabama of three and six 
years are also pleaded. Thisis a proceeding in rem. The suit 
must have been brought in Greene county, where the lands lie. 
More than three years before suit was brougnt, an act was 
d, providing a mode of service on, or notice to non-residents 
in such cases.—Code, § 2711. Under this proceeding, a com- 
plete and final judgment may be rendered against the beshend, 
and the wife’s estate. It is, therefore, insisted that section 
3234 of the Code should not apply to Mrs. Wright. The suit 
is against her land, and not against her. (3) The liability of 
the wife’s separate estate is statutery ; and the statute must be 
strictly construed. “It is only for articles, which, in their 
nature, are used in common, and which are necessaries of the 
household in its collective capacity, the separate estate of the 
wife is chargeable ;” and not for articles for an individual who 
may constitute one member of the household.— Durden v. Me- 
Williams, 31 Ala. 488; Mitehell v Dillard, 57 Ala. 317. 


H. M. Jupee and E. Morean, contra. (1) The court prop- 
erly overruled the demurrer to the replication to the second, 
third and fourth pleas.—Code of 1876, § 3234;1 Stew. & 
Port. 38. (2) Sending a child from home to school can not so 
sever it from the family as to exempt the statutory separate 
estate of the wife and mother from liability for necessary cloth- 


ing, furnished it at the request of parents. (3) If — is 


a charge on the wife’s separate estate, except what is “used in 
common by the household in its collective capacity,” every 
article of apparel in the family must be worn in turn by the 
different members of the household, without reference to fit or 
figure. So of food and medicine. Such a construction is too 
narrow. (4) The word household evidently means family. 
In speaking of the household, we refer to the inhabitants, not 
to the habitation. ‘The latter may be destroyed, but the house- 
hold—the family—in its relations of husband and wife, and 
parent and child, with the duties, necessities and dependencies 
growing out of those relations, exists in its fullness and force, 
without regard to locality or surroundings. These necessities 
and obligations, attaching to the family relation, the law recog- 
nized and provided for in fixing a liability on the separate 
estate for necessaries. It is absurd to say that the separate 
estate is liable for necessaries only so long as the family live in 
a house, when the necessity for food and clothing exists. with- 
out any reference to house or other shelter. ©) The goods 
were bought and sold in Mobile, Alabama, and the contract is 
sued on in Alabama, the defendants residing all the time in 
Tennessee. The statute of limitation of Tennessee did not, 
therefore, apply.—See Jones v. Jones, 18 Ala. 250. 


VoL. LxXx1II. 
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BRICKELL, C. J.—1. The sale was complete within this 
State, thongh in pursuance of instruction the goods were sent 
to the domicil of the husband and wife in Tennessee. The 
title to the goods passed by the sale; and the risk of accidents 
in the course of transportation to the domicil of the buyers was 
their risk, and not that of the sellers. 

Every contract for articles of comfort and support of the 
household, suitable to the degree and condition in life of the 
family, of itself, by force of the statute, creates for its payment 
a prima facie liability upon the statutory separate estate of 
the wife; as by the common law the contract of the wife, 
during cohabitation, for necessaries imposes a prima facie 
liability upon the husband.— Mitchell v. Dillard, 57 Ala. 317. 
If there be facts or circumstances which would repel the pre- 
sumption of liability, in either case, the burden of proving them 
rests upon the party asserting their existence.— Mitchell v. Dil- 
lard, supra. The contract being complete within this State, 
there is no room for the operation of the statute of limitations 
of T-nnessee. The general rule of the common law was that, as 
to personal contracts, statutes of limitations were directed-against 
the remedy, and did not affect the validity of the contract. There- 
fore, if a contract was made in one State, and was there to be 
performed, and remedies for its enforcement were pursued in 
another State. the statute of limitations of the place of suit 
would govern, though the statute of the State in which the 
‘contract was made, and was to be performed, had operated a 
bar.—Jones v. Jones, 18 Ala. 248. The Code changes this rule 
of the common law to this extent, that if a contract was made 
or an act done in another State, of which the party to be charged 
is a resident, and of which he continues a resident, until by the 
law of the State an action is barred. the bar shall be applied to 
an action in this State, founded on the contract, or for the doing 
of the act.—Code of 1876, § 3237. The statute has reference 
only to contracts made, or to acts done in another State, and 
can not be extended to contracts made within this State, though 
at the time of making the contract, and continuously to the in- 
stitution of the suit, the party to be charged had his domicil in 
another State.—Minniece v. Jeter, 65 Ala. 222. 

2. The remedy for the enforcement of a contract for articles 
of comfort and support of the household, when the purpose is to 
subject the statutory separate estate of the wife, is prescribed 
by the statute. It isan action at law against the husband alone, 
or against the husband and wife jointly. If the action is against 
the Costnad only, and judgment is obtained, upon which an exe- 
cution is returned not satisfied, the court in which the judg- 
ment is rendered, may, on motion, of which the wife had notice, 
order her separate estate to be sold for the satisfaction of the 
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judgment. The notice of the motion may be given by publi- 
cation, if the wife resides out of the State. When the suit is 
against husband and wife jointly, if either or both of them re- 
side out of. the State, notice may be given by publication. 
Code of 1876, §§ 2711-12. The judgment which is rendered 
against the husband is personal; while that which is rendered 
as to the wife is not personal. Whether it is rendered in the 
joint suit against her and the husband, or after judgment against 
1im when sued alone, on motion to the court, it is a judgment 
in rem—a judgment of condemnation of her statutory estate, af- 
fecting and binding only the property mentioned in it, and not 
other property, though it may form part of the estate subject 
to the statutory liability.—/avisies v. Stoddart, 32 Ala. 599. 
It is insisted that as the appellants were subject to suit by pub- 
lication, and that the suit is, as to the wife, a proceeding in rem, 
their continuous residence in another State will not prevent 
the statute of limitations of this State from operating a bar. 
We can not yield assent to the proposition. The uniform con- 
struction of the statute of limitations has been, that it is only 
personal presence within the State, subjecting the party to the 
personal service of process, which will pnt in operation, or keep 
the statute alive.—Smith v. Bond, 8 Ala. 388; State Bank v. 
Seawell, 18 Ala. 616; Crocker v. Clements, 23 Ala. 296; 
Huss v. Central Railroad and Banking Company, 66 Ala. 472. 
The saving of the statute is contined in its terms to the per- 
sonal absence from the State of the party sued or liable to suit. 
Code of 1876, § 3234. In this respect it differs from the stat- 
utes of some of the other States, the savings of which do not 
extend to parties absent, yet having property within the State. 
The existence of property in the State, which may be reached 
by attachment, or by other extraordinary process, or the exist- 
ence of statutes authorizing the commencement of suit by con- 
structive notice, can not enlarge the statutory exception. The 
savings or.exceptions of the statute can not be enlarged or 
narrowed by implication or intendment.— Harwell v. Steele, 17 
Ala. 372. Non-residents of the State have been subject to suit in 
equity by “cog for a long period. It has never been 
supposed that when sued, they could invoke the bar of the 
statute of limitations, as if they were and had been resident 
citizens of the State, claiming exemption from the saving of 
the statute because of residence without the State. 

3. The purpose of the statute in fixing a liability upon the stat- 
utory estate of the wife for articles of comfort and support of 
the household, as has been often said in this court, is to secure 
to the wife and children necessaries suitable to their condition 
in life, thongh the husband may not be of ability to. furnish 
them. It is for the family collectively, as composed of wife 

VoL. LXxmil. 
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and children legally dependent upon the husband for support 

and maintenance, the statute intends making provision.—Dur- : 
den v. Me Williams, 41 Ala. 438; Eskridge v. Ditmars, 51 

Ala. 245. The temporary absence of the children in minority 

from the home of the father and mother does nut change their 

condition of legal dependence—does not lessen the duty to 

maintain them devolved by the common law upon the father, 

or the statutory liability of the estate of the mother corre- 

spondent to, and co-extensive with the common law duty of 

the father. The temporary absence works no change whatever 

in the relations of the children—they continue members of the 

family, and owe to the parents the same duties which are owing 

while in person present with them under the same roof. Such 

of the goods as were purchased by the parents, and supplied to 

their minor children absent from home at sehoul, were as essen- 

tially applied to the uses of the family, as if they had been 
supplied to the children at home. For such purchases, the 
estate of the wife is liable to the same extent, that it would 
have been liable, if the children had been at home. 

- The judgment of the circuit court is affirmed. 
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Statutory Real Action in the Nature of Ejectment. 


1. Construction of will; intention of testator can not be shown by parol. 
In the construction of a will parol proof of the testator’s intention is not 
admissible; but, as aids in arriving at his intention, when not clearly 
expressed, the state of his property, and other attendant, cognate facts 
may be shown. 

2. Same; province of court und jury.—Where parol testimony of at- 
tendant, collateral facts is introduced in aid of the construction of a will, 
whether such testimony is true, is a question for the jury; but if ad- 
mitted, or when proved and found, the influence of such facts as factors 
in interpreting the will is a question of law for the determination of the 
court. 

3. Construction of particular provisions in a will.—A testator devised 
to his son L. the west half of the north-east quarter of section 22; and 
to his grandson G. “all of the south-west quarter of section 15, south of 
the creek,’’ describing it by boundaries, and supposed to contain thirty- 
eight acres; and in a subsequent clause of the will he makes this devise : 
‘To my wife B., her life-time, and at her death to my son W., all of 
section 22 on the south side of the creek, except thirty-eight acres given 
to my-grandson G.’’ No lands in section 22 were devised to G., the 
only devise to him contained in the will being as above stated. Held, 
in a statutory real action in the nature of ejectment, brought by W. 
against L. to recover that part of the west half of the north-east quarter 
of section 22, which lies south of the creek, that, in the absence of evi- 
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dence of the state of the testator’s property, or other outside collateral 
facts, the devise to W. is too obscure to impair the clear language found 
in the devise t» L.; and that a charge given by the primary court, in- 
structing the jury that under the will the plaintiff was entitled to recover 
the land sued for, is erroneous. 


Apprat from Marengo Cireuit Court. 

Tried before Lurner R. Srrn, Esquire, Special Judge. 

This was a statutory real action in the nature of ejectment, 
brought by William T. Simmons against L. Lavender Simmons, 
to recover that part of the west half of the north-east quarter 
of section 22, township 17, range 2, “which lies south of 
Donble Creek,” or, as described in another count, “ which lies 
on the south side of the creek,” in Marengo county. Both 
parties claimed under the will of Lewis Simmons, deceased, 
their father, which was probated on 27th March, 1878. It is 
not shown when the testator died. The provisions of the will 
bearing on the questions involved are sufficiently stated in the 
opinion. As shown by the evidence, one Rose, a surveyor, 
made, at defendant’s request, a survey of the west half of the 
north-east quarter of section 22, in said township and range, 
in January, 1878, and ascertained that the land in dispute, con- 
taining about fifty acres, and lying south of Double Creek, was 
embraced in that subdivision. On the death of his father, the 
defendant went into the possession of the land in dispute, 
claiming under the will, and he continued to hold possession 
up to the time of the trial. The rental value of the lands was 
shown. This is the substance of the evidence disclosed by the 
bill of exceptions. The defendant offered to prove that the 
testator, during his last illness, in speaking of the disposition 
made by him of his property, stated that he had devised the 
lands in controversy to the defendant ; but, on objection of the 
plaintiff, the court refused to allow this proof to be made, and 
the defendant excepted. The court charged the jury, ex mero 
motu, in substance, that it was within the province of the 
court to constrne the will read in evidence; that by its last 
clause the land in controversy was devised to the plaintiff ; 
and that, if they believed the evidence, they must return a 
verdict for him. To this charge the defendant excepted. 

The rulings above noted are here assigned as error. 


J. W. Busu,-for gt cited Williams v. Crary, 4 Wend. 
8, 


443; 1 Redf. on Wills, pp. 426, 434, 439, 443-5, 451 ; Smith 
v. Bell, 6 Peters, 68; 35 N: Y. 340; 7b. 617; 2 Paige, 122; 
Crissman v. Crissman, 5 Ired. 498; Walker v. Walker, 17 Ala. 
396 ; Thrasher v. Ingram, 32 Ala. 645; 2 Jar. on Wills, 50; 
1.Stew. 512; 2 Stew, 356. 
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Gero. G. Lyon, contra, cited 19 Ala. 640; 26 Ala. 724; 56 
Ala. 490; 27 Ala. 307. 


STONE, J.—Certain outside facts, it would seem, might 
have been proved in this case, which would have rendered the 
construction of the will much more easy and satisfactory. It 
was not competent to prove the intention of the testator by 
i proof. It was competent, however, to prove the state of 
1is property, and any other attendant, cognate facts, as aids in 
arriving at his intention, when it is not clearly expressed. The 
truth of these outside, collateral facts, if shown by parol testi- 
mony, is for the jury to determine. Their influence, as factors 
in interpreting the instrument, if admitted, or when proved 
and found, is for the court. In Chambers. Ringstaff, 69 Ala. 
140, we declared the rule in such cases. The presiding judge 
should instruct the jury to ascertain if certain facts are proved 
to their satisfaction ; and if so proved, the judge informs the 
jury what the meaning of the writing is. Such facts, so found 
by the jury, enable the court to determine the proper interpre- 
tation of the instrument. The form of such charge is: If you 
find a certain fact or facts, naming them, are shown to exist, 
then I instruct you, as matter of law, that the writing means 
so and so. This preserves to the court its proper function of 
interpreting writings. 

The will, in the present case, very clearly and unmistakably 
devises to L. L. Simmons the west-half of the north-east quar- 
ter of section twenty-two (22). This land is easily located. 
It subsequently devises to 8S. M. Grigsby “all of s. w. 4 of 
section 15, south of the creek, commencing at Edmond’s house, 
running east to walnut tree, thence to creek, supposed to con- 
tain 38 acres.” Ina later clause in the will is this language: 
“To my wife, Barbara W. Simmons, her life-time, and at her 
death to my son, W. T. Simmons, .-. all of section 22 on 
the south side of the creek, except 38 acres given to my grand- 
son 8. M. Grigsby.” It is known that section 15 adjoins see- 
tion 22 immediately on the north. It is also known that the 
south-west quarter of fifteen, and west-half of the north-east 
quarter of twenty-two do not adjoin. The devise to Grigsby is 
of lands south of a creek, which must cross section 15, and its 
course must be somewhat east and west. The devise to W. T. 
Simmons is also of lands on the south side of acreek. Whether 
there are two creeks, or whether by meandering the same 
creek crosses each of the subdivisions, the record does not .in- 
form us. The description in each of these two bequests calls 
for a common designation—south of a creek. The devise to 
W. T. Simmons contains this rather remarkable error. _ It gives 
him, after the death of his mother, all the lands the testator owned 
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in section 22, south of the creek, except 38 acres given to S. M. 
Grigsby, when no land in section 22 had been given to 8. M. 
Grigsby. We have then the case of a clear, unambiguous de- 
vise of an accurately described parcel of land to one son—the 
description being by Government survey—and a later devise in 
the same will to another son, of lands described by boundaries, 
which the proof shows takes away more than half the land first 
specifically devised. In the first devise, the description gives 
no evidence of error. In the last, there is an error of descrip- 
tion patent on the face of the will. In 1 Redf. on Wills, 434, 
is this language: “ A clearly expressed intention in one portion 
of the will is not to yield to a doubtful construction in any 
other portion of the instrument.”—Corrigan v. Kiernan, 1 
Bradf. Sur. 208; Sinith v. Bell, 6 Pet. 68. 

If there had been proof that Lewis Simmons, the testator, 
owned other lands in excess of 38 acres, lying in section 15, 
south of the creek, this would have been a strong confirmative 
circumstance, tending to show the testator spoke of section 22, 
when he meant 15, and would operate as a devise of all of sec- 
tion 15, south of the creek, less Grigsby’s 38 acres, to W. T. 
Simmons. Ifthe testator owned nosuch excess in section 15, this 
would leave the error and ambiguity of the will unexplained. 
So, the quantity of land he owned in section 22, its location, 
and the number of creeks and places of their crossing, may all 
shed light on the intention of the testator. In the absence of 
other proof than that shown in this record, we think the devise 
to W. T. Simmons is too obscure to impair the clear language 
found in the devise to L. L. Simmons. 

Reversed and remanded. 


Jenks v. Terrell, Adm’r. 


Settlement of Administration on Decedent's Estate in Probate 
Court. 


1. Settlement of administrator’s accounts; when heis not chargeable with 
personal property converted by the widow.—On settlement of his administra- 
tion, an administrator is not chargeable with the value of personal prop- 
erty belonging to his intestate at the time of his death, which was taken 
possession of, and converted by the widow before the grant of adminis- 
tration, and which he made no effort to recover, when the value of the 
property was less than the amount exempt to her and minor children 
under the statute of force at the time of the intestate’s death. 

2. Revit of plantation connected with decedent’s dwelling; when admin- 
istrator not liable for.—Until dower is assigned, the widow is entitled to 
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the possession of the plantation connected with the dwelling in which the 
deceased husband resided at the time of his death, and to the rents issu- 
ing therefrom ; and hence, the administrator is not chargeable with such 
rents, when he has not been guilty of laches in having dower assigned. 

3. Sale of land by administrator; when widow can not claim part of 
proceeds inlieu of dower.—On a sale of a decedent’s lands by the admin- 
istrator under an order of the probate court, the court has no authority 
to decree the widow compensation in lieu of dower out of the proceeds 
of the sale, when she did not file her consent in writing before the sale, 
that her dower might be sold wth the reversion. ’ 

4. Credit claimed by administrator on settlement; burden and degree of 
proof, when contested.—When an administrator claims a credit, on set- 
tlement of his administration, for moneys expended by him jn the pay- 
ment of a debt claimed to have been contracted or incurred by his intes- 
tate, the burden of proving the debt, if contested, rests on him, and he 
must prove it by the same degree of evidence the creditor would have 
been compelled to produce, if he had been forced to an action for its re- 
- covery ; and he must also prove the fact of its payment, if that fact be 

put in issue. ; 
5. General objection to evidence; when properly overruled.—A ‘general 
objection to the admissibility of evidence ought not to be entertained, 
unless the whole evidence to which it is directed, is inadmissible ;.and 
hence, it is properly overruled, when part of the evidence is admissible. 

6. When administrator may reimburse widow for debts paid by her.—li 
the widow, before a grant of administration on her deceased husband’s 
estate, pay debts which are just and subsisting demands against the es- 
tate, and which a rightful representative ought to have paid, she is en- 
titled to stand in the place of the creditor or creditors to whom the pay- 
ments were made; and an administrator, subsequently appointed, is en- 
titled to a credit, on settlement of his accounts, for moneys expended by 
him in reimbursing her for the amounts so paid by her. 

7. Proof of receipt attested by subscribing witness; how made.—The at- 
testing witness to a receipt offered in evidence must be called, or his ab- 
sence accounted for, before other evidence of its execution is admissible. 


Aprrat from Talladega Probate Court. 

Tried before Hon. Wau. H. Tuornvon., ; 

In the matter of the final settlement of the administration 
of William ‘S. Terrell upon the estate of Joseph Jenks, de- 
ceased. 

Joseph Jenks,.the decedent, departed this life intestate on 
13th January, 1874, seized and possessed of real and personal 
property, and leaving surviving him his widow, E. J. Jenks, 
who afterwards intermarried with one Wm. Breedlove, and 
several children, some of whom were minors of tender years ; 
and on or about 20th August, 1880, William S. Terrell was ap- 
pointed the administrator of said estate by the said probate 
court. The personal property belonging to the decedent at the 
time of his death, consisting of household and kitchen furni- 
ture, corn, horses and cattle, of the value of less than $1000, 
went into the possession of, and was used and converted by the 
widow, long prior to the grant of administration. The admin. 
istrator made no effort to recover this property, or its value. 
On 2d September, 1880, the administrator filed in said court 
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his petition for a sale of the lands belonging to said decedent 
for division among the heirs; and on 22d November, 1880, an 
order was duly entered, authorizing the sale of the lands for 
the purpose stated in the petition, under which they were sold 
on 2ist December, 1880, for the sum of $1800, one-half cash, 
and the balance on a credit of twelve months, with interest 
from date. The sale was reported to, and confirmed by the 
court, and afterwards, the -purchase-money having been fully 
paid, title was made to the purchaser under. the order of the 
court. The administrator having filed his accounts and vouch- 
ers for a final settlement of his administration, the settlement 
was had, and distribution decreed, on 3d August, 1882; and 
from the decree reudered on that settlement this appeal was 
taken. ; 

The purchase-money for the land sold by the administrator 
was the only item of debit on his account; and among the 
credits claimed by him were, (1) an “amount allowed the wid- 
ow of decedent by the probate court in lieu of dower,” $250; 
and (2) an amount “paid over to the widow for moneys ex- 
pended by her in payment of the debts of the deceased,” 
$1011.48. On the settlement, James H. Jenks, one of the 
heirs and distributees, moved to charge the administrator (1) 
with the value of the personal property owned by the decedent 
at the time of his death, and which went into the possession of, 
and was used and converted by the widow, as above stated ; (2) 
with the rent of said lands for the year, 1880; and (3) wjth 
$200 alleged to have been paid to the administrator by the pur- 
chaser of the lands, as part of the purchase-money, not reported 
or accounted for by the administrator. It appears from the evi- 
dence set forth in the bill of exceptions, that the lands sold con- 
sisted of a plantation on which the decedent and his family re- 
sided at the time of his death; that after his death she took 
possession, and continued therein until the lands were sold, eul- 
tivating them herself for the two years next after her husband’s 
death, and renting them out for the balance of the time, receiv- 
ing and using the rents, as she testified, in supporting herself 
and her minor children ; and that, not being satisfied with the 
amount for which the lands were sold, the widow objected to 
the sale, and threatened to contest it, when the purchaser offered 
to pay, and did pay her, through the administrator, $200, she 
executing to the administrator a receipt therefor, to be accounted 
for “on final settlement between him and myself.” It does not 
appear that the widow filed in court, prior to the sale of the 
lands, her consent in writing that her dower interest in them 
should be sold. The probate court overruled the motions to 
charge, and the said James H. Jenks duly excepted. On the 


petition of the widow, the court decreed her a designated amount, 
Vou, Lxxul. 
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in addition to the $200 which she had received from the pur- 
chaser, as “an equivalent for her dower interest in said land,” 
and allowed the same as a credit to the administrator; and to 
this ruling of the court said Jenks excepted. — 

The said James H. Jenks also contested the item of credit 
claimed for moneys paid to the widow, $1011.48; and in sup- 
port of the correctness of the item as a credit, the administra- 
tor introduced an itemized account of the moneys disbursed by 
the widow for said decedent, and examined her as a witness. 
The opinion does not render it necessary to set out her evi- 
dence. The bill of exceptions recites that “James H. Jenks 
objected to the admission of the account of Mrs. Breedlove, 
offered by the administrator in support of” said item, “and ob- 
jected separately to each separate sentence of Mrs. Breedlove’s 
testimony in reference to said account, because said account, 
and the testimony in reference thereto were illegal, irrelevant 
and incompetent testimony, and because the evidence offered 
did not show, or tend to show a proper charge against the es- 
tate of Joseph Jenks ;” and that the “court overruled each of 
said several objections, and admitted the evidence; and to the 
overruling of each of said objections the said James H. Jenks 
separately excepted.” 

The bill of exceptions further recites that Mrs. Breedlove, 
the widow, in her own behalf, after proving a release to her 
by several of the heirs of their interest in the estate, founded 
on a valuable consideration, was also allowed to read in evi- 
dence, against the objection of the said James H. Jenks, two 
receipts, purporting to have been signed by him in the presence 
of a subscribing witness, for property and money received by 
him “from his father’s estate,” aggregating more than his dis- 
tributive share of the balance ascertained to be in the hands of 
the administrator for distribution ; she testifying that he signed 
the receipts in her presence. To this ruling the said contestant 
also excepted. 

The rulings above noted, with others, are here assigned as 
error. 


Heriix, Bownen & Knox, for appellant. 


Braprorp & Bisuop, contra. 


BRICKELL, C. J.—1. It is insisted by the appellant that 
the administrator should have been charged with the personal 
property owned by the intestate, which passed into the posses- 
sion of the widow, and was converted by her before the grant 
of administration. The property was, under the statute of 
force at the death of the intestate, exempt to the widow and 
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minor children, as its value did not exceed one thousand dol- 
lars (Pamph. Acts, 1872-3, p. 64); and she was entitled to re- 
tain and use it. , 

2. The claim to charge the administrator with the rents re- 
ceived by the widow was properly disallowed. These rents (as 
we understand the bill of exceptions) issued out of the planta- 
tion connected with the dwelling in which the intestate resided 
at his death ; and to them the widow was entitled, her dower 
not having been assigned. The administrator could not have 
recovered them from her, and can not be charged with them. 
Nor could he have set them off against any claim or demand 
of the widow for money she may have expended in paying the 
debts of the intestate. The statute (Code of 1876, § 2238) 
confers on the widow the unqualified right to keep possession 
of the dwelling and plantation connected therewith, until dower 
is assigned her. The object of the statute is, that free from 
molestation she may take its rents and profits, until the per- 
sonal representative, or the heir shall become the actor, and 
assign to her the dower to which she is entitled.—WShelton v. 
Carrol, 16 Ala. 148. And if these rents had been received 
by the administrator, the widow could have recovered them 
from him.— Perrine v. Perrine, 35 Ala. 644. Having received 
them, she was entitled to retain them against any claim he 
could have preferred. An administrator is authorized to in- 
stitute proceedings for the assignment of dower to the widow. 
The authority involves the duty of its exercise whenever, from 
a deficiency of personal assets to pay debts, there is a necessity 
for him to intercept and take the rents and profits, or to sell 
the lands for the payment of debts. And if for a considerable 
time he should delay the institution of proceedings for the as- 
signment of dower, suffering the widow to remain in the ex- 
clusive pernancy of the rents and profits, he would be guilty 
of laches in the performance of duty, and liable for the loss re- 
sulting to those lectus rights and interests affected.— Benagh 
v. Turrentine, 60 Ala. 557. But there is no room for the im- 


_putation of laches to the appellee in this respect. All the 


rents, except the rent accruing for the current year, had been 
received by the widow before the grant of administration ; and 
without delay, after obtaining administration, the appellee, be- 
fore the expiration of the current year and the falling due of 
the rent, under an order of the court of probate, made sale of 
the land. The whole duty resting upon him in reference to 
the lands was performed by the m A when it was reported to, 
and confirmed by the court of probate. 

3. The court of probate was in error, in decreeing ‘to the 
widow compensation, or an equivalent for her dower in the 


lands. The court is not authorized to decree such compensa- 
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tion, except when, before the sale of the lands by the personal 
representative under the order.of the court, the widow files in 
the oftice of the judge her consent in writing, that her dower 
may be sold with the reversion, thereby passing to the pur- 
chaser the present as well as the futire interest in the lands. 
Code of 1876, §§ 2469--71; Bradford v. Bradford, 66 Ala. 
252. The consent was not filed, and if the purchaser has ae- 
quired the dower of the widow, it was not by sale made by the 
administrator. In this connection it is proper to say, that the 
money paid by the purchaser to induce the widow not to op- 
pose the confirmation of the sale, forms no part of the purchase- 
money of the lands, and can not be charged to the administra- 
tor. The payment may have been gratuitous, withoit con- 
sideration, but it was to’ the widow, and in pursuance of an 
agreement with her; and the money now belongs to her, and 
is no part of the assets for which the administrator ought to 
account. 

4. Whenever an administrator claims a credit for moneys 
expended, the burden of proving its correctness rests upon him, 
if a contest arises as to its correctness. If the eredit is for the 
payment of a debt contracted or incurred, or claimed to have 
been contracted or incurred by the intestate, he must prove it 
by the same degree of evidence the creditor would have been 
compelled to produce, if he had been compelled to am action 
for its recovery.—TZvague v. Corbitt, 57 Ala. 529. The debt 
must not only be proved, but also the fact of its payment, if 
that fact is put in issue. The mere production of a receipt 
bearing the signature of the person to whom the payment was 
made, without proof of the signature, is not evidence of pay: 
ment. — Savage v. Benham, 11 Ala. 49; Gaunt v. Tucker, i8 
Ala. 27. It may be, that, subjected to these rules, there was 
not sufficient evidence to support each item of the account 
paid to the widow, Mrs. Breedlove. The contestant, however. 
made his objection to the account in the form of a general ob- 
jection to the evidence of Mrs. Breedlove, which the court of 
probate properly overruled. Such an objection onght not to . 
be entertained, unless the whole evidence to which it is directed, 
is inadmissible; the court is not bound to take upon itself the 
duty of separating and distinguishing the parts of the evidence 
of a witness which may be admissible, from that which is in- 
admissible. -There is some of the evidence of the witness 
clearly admissible, and this general objection to the whole of it 
was properly overruled.—1 Brick. Dig. 886, § 1186. There is 
no force in the suggestion, that, as “the widow was not the 
rightful personal representative when these payments were 
made, she must be regarded a8 having paid money voluntarily, 
without a previous request, and without subsequent ratification, 











244 SUPREME COURT (Dec. Term, 
{Alabama Great Southern Railroad Co. v. Powers. ] 


which she can not recover. It is true, that money paid by one 

rson for the use of another does not necessarily impose a 
iability upon the latter; for, as is said, one man can not of his 
own will pay another man’s debt without his consent, and 
thereby convert himself into a creditor. But the widow, in 
making these payments, assumed the duty and responsibility of 
a rightful representative, and, strictly speaking, converted her- 
self into an executor de son tort. While such an executor can 
not acquire any benefits for himself, yet, he is protected in all 
acts, not for his own benefit, which the rightful representative 
could and ought to have done.—Brown v. Walter, 58 Ala. 
310; Glenn v. Smith, 20 Am. Dee. 452. If the debts paid by 
the widow were just and subsisting demands which the right- 
ful representative ought to have paid, she is entitled to stand 
in the place of the creditor to whom the payments were made, 
and was properly reimbursed by the appellee. 

5. The instruments purporting to be receipts given by the 
contestant to the widow bear the attestation of a subscribing 
witness, who was not produced, nor was an account given for 
his absence. The attesting witness to any species of writing 
must be called, or his absence accounted for, before other evi- 
dence of execution is admissible.—1 Greenl. on Ev. § 569. 

For the errors noticed, the decree of the court of probate is 
reversed, and the cause remanded. 


Alabama Great Southern Railroad 
Company v. Powers. 


Action against Railroad Company for Damages to Stock. 


1. Injury to stock by railroad company; duty of engineer.—In an action 
against a railroad company to recover damages for injuries done to a 
horse, a charge, given at the request of the plaintiff, instructing the jury 
that, if the horse was seen by the engineer within ten or fifteen feet of 
the road, or running close by the road-bed, on a line with it, and within 
a few feet of the moving train, and under circumstances indicating dan- 
ger of the horse’s getting on the track, it was the duty of the engineer to 
use all means in his power to frighten the horse away, until the danger 
had ceased, asserts a correct legal proposition. 

2. Same.—In such case, a charge given at the request of the plaintiff 
is free from error, which instructs the jury that the reason why different 
rules for railroads are prescribed for the preservation of cattle, and for 
the safety of human life, is, that human beings are sentient, and cattle 
do not know the necessity of leaving the track; and that as to cattle, in 
addition to sounding the alarm whistle, the brakes must be applied, and 
the train checked ar stopped, if need be, to prevent injury. 

VoL. Lxxut. 
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3. Same; diligence required of an engineer.—The diligence required 
of an engineer in charge of a locomotive, in order to avoid injury to 
stock, does not commence at the moment he first perceives the stock on 
the track ; and’a charge requested by a railroad company, in an action 
against it to recover damages for injuries to stock, limiting the engineer’s 
duty to the employment of all proper means to avoid the injury from 
that moment, is properly refused. ; 

4. Verdict ‘contrary to the evidence; no ground of reversal.—That the 
verdict of the jury trying a cause is not sustained by the evidence, is a 
wrong which this court has no power to redress; the only remedy there- 
for being a motion for a new trial in the primary court. 

5. Injury to stock by railroad company; when owner not precluded from 
recovery.—The fact that the owner of stock permits them to run at large, 
and to trespass on the track of a railroad company, does not preclude 
him from recovering for injuries done to the stock by the company’s 
locomotive and train. 


Aprrat from Hale Cireuit Court. 

Tried before Hon. Joun Moore. 

This suit was brought by John S. Powers against the Ala- 
bama Great Southern Railroad Company, a corporation oper- 
ating a railroad in this State, to recover damages for injuries 
alleged to have been done to plaintiff ’s horse by the defendant’s 
locomotive and train, through and by reason of the negligence 
of defendant’s servants in conducting and running said locomo- 
tive and train. The eause was tried on issue joined on the 
plea of not guilty, the trial resulting in a verdict and judg- 
ment for the plaintiff. 

The evidence introduced on behalf of the plaintiff tended 
to show, that on 29th of April, 1882, the plaintiff's horse, 
having been turned into a common pasture owned by the 
plaintiff and one Prince, in a district in which crops are 
required to be fenced, and it was customary to allow stock to 
run at large, was grazing in an old field through which the 
road ran, within fifteen or twenty feet of defendant’s track, 
when the train approached, and the horse started towards the 
track, approaching it diagonally, and attempted to cross it, and 
was run over and so injured by defendant’s locomotive, that 
he had to be killed; and that only “one whistle was heard 
which was sounded just as the horse was struck.” The value of 
the horse was also shown. The evidence introduced on behalf 
of the defendant tended to show, that the defendant’s track at 
and near the place where the horse was injured was perfectly 
straight, and the train was running at the rate of from five to 
seven miles per hour; that while the engineer was in his seat 
on the right hand side of the engine, three horses were per- 
ceived by him about ten yards from, and on the right hand side 
of the road, about forty yards distant from the engine; that 
the horses appeared to have been frightened by the train, and 
two of them ran off from the road, but the third started diago- 
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nally towards the road ; that as soon as it was seen coming to- 
wards the road, “the engineer whistled down brakes, and im- 
mediately thereafter sounded the stock alarm several times; 
that the horse came up the embankment, which was about three 
feet high, to the track, as if to cross, about fifteen yards in 
front of the engine; that the engine was reversed and every 
effort made to stop the train ;” that the train was stopped just 
after the horse was struck; and that the engineer and other 
employees in charge of the train were experienced, skillful, and 
careful men in their line of employment, and that the engine, 
ears, brakes and appliances were in good order and condition. 
The foregoing is the substance of the material portions of the 
evidence introduced, as shown by the bill of exceptions. 

The court charged the jury, at the written request of the 
plaintiff, as follows: 1. “If the horse was seen by the en- 
gineer within ten or fifteen feet of the road, or running close 
by the road-bed, on a line with it, and within a few feet of the 
road and train, as it was moving, and under circumstances in- 
dicating danger of its. getting on the track, then it was the 
duty of the engineer to use all means in his power to frighten 
away the horse, until the danger had ceased.” 2. “ Human 
beings are sentient, and have the reasoning faculty; and this is 
the reason why different rules for railroads are prescribed for the 
preservation of cattle, and for the safety of human life. As to 
the former, in addition to sounding the alarm whistle, the brakes 
must be applied, and the train checked or stopped, if need be, 
to prevent injury ; for domestic animals know not the necessity 
of leaving the track.” The defendant duly reserved excep- 
tions to the giving of these charges, and also to the refusal of 
the court to give the following charges, requested by it in 
writing: 1. le the jury believe from the evidence, that the 


peo and, persons in charge of said train were very careful 
an 


prudent men, and that, on perceiving the said stock on the 
railroad, used that degree of diligence which every careful and 
prudent man exercises in the conduct of his own affairs, in 
seeking to avoid the danger and arrest the injury to said stock, 
then they must find for the defendant.” 2. “If the jury be- 
lieve from the evidence, that the engineer on said defendant’s 
train was on the look-out for obstructions, and that, when he 
discovered said stock on the track, he and the persons in charge 
of said train promptly resorted to all means known to skillful 
engineers to escape the impending danger, or arrest the threat- 
ened injury, then the defendant exercised that due diligence 
which the law requires of the defendant in this case, and the 
jury must so find.” 
The charges given at the plaintiff's request, and the refusal 
OL. LXXIII. 
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of the court to charge as requested by the defendant are here 
assigned as error. 


Saw: F. Rick, Woop & Woop, and Coteman & Rovtuac, 
for appellant. 


Tuos. Seay, contra. 


STONE, J.—1. The circuit court did not err in giving the 
two charges requested by ap vellee. They each assert correct 
principles of law.—/. & U. Railway Co. v. Blakely, 59 Ala. 
471; L.& N. R. R. Co. v. Jones, 56 Ala. 507. And though, 
it is possible, they are abstract and have a tendency to mislead, 
_ yet this furnishes no ground for reversing the judgment. The 
appellant should have requested explanatory charges “by which 
the objectionable tendency could have been averted and healed.” 
MeCrary v. Rash, 60 Ala. 374; Smith v. Fellows, 58 Ala. 467; 
Durr v. Jackson, 59 Ala. 203. 

2. Charges numbered 1 and 2, requested by the appellant, 
and refused by the court, were properly refused. They each 
contine the diligence to be exercised by the persons in charge 
of the train, for the eg cae of avoiding the danger, and ar- 
resting the injury to the horse, to the time when the engineer 
perceived it on the track. If this were the correct rule, the 
persons in charge of the train need have exercised no diligence, 
but may have conducted the train in a negligent manner up to 
the time of perceiving the horse on the track. As was said by 
this court in the-case of S. & NV. R. BR. Co. v. Jones, 56 Ala. 
507: “The engineer, if he saw the ox in dangerous prowimity 
to the track, and under circumstances indicating danger of its 
getting on the track, should have taken steps promptly to 
frighten him away; or, if need be, should have arrested the 
motion of his train, if possible, rather than incur the hazard 
of destroying another’s property.” 

We find no error in the record and the judgment is affirmed. 


On a subsequent day of the term an a was made 


by the appellant for a rehearing, to which the following re- 


sponse was made: 


STONE, J.—We are not able to find any errors in the 
rulings of the court, of which appellant can complain. If it 
be true that the verdict of the jury was unsustained by the 
testimony, that is a wrong which we have no power to redress. 
The presiding judge in the primary court alone had power to 
grant a new trial, and that is the only method known to our 
system, by which to obtain relief from a verdict, unsupported 
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by testimony. And from his ruling, on such motion, no appeal 
lies to this court. The theory of our system is, that juries, as 
their oaths require them to do, will fairly and impartialiy weigh 
the testimony, and that their verdict shall truly represent the 
convictions produced on their minds by the evidence, con- 
strued in reference to the law, as given them in charge by the 
court. If a verdict be rendered on any other principle than 
this, it is done in palpable disregard of a solemn oath; and 
there is no more sacred duty resting on the presiding judge, 
than to set aside a verdict which is rendered in palpable disre- 
gard of the evidence, or of the charge of the court. 

Cases may be found, in which it was held that when the 
owner of the animal killed permitted it to run at large, and 
trespass on the track of the railroad, he thereby preciuded 
himself from recovering for the injury done. But in all those 
cases, the statutes of the States in which the rulings were made, 
required stock to be kept within inclosure, and not allowed to 
run at large.— Munger v. Tonawanda R. R. Co., 4 N. Y. 349; 
Jackson v. R. & B. Railroad Co., 25 Vt. 150; 2. C. & St. L. 
Rwy Co. v. Stuart, 71 Ind. 500; Price v. N. J. R. R. & T. 
Co., 31 N. J. (Law) 229; s. c. 32 7b. 19. We have ruled dif- 
ferently.—S. & NW. R. RB. Co. v. Williams, 65 Ala. 74; Ala. 
Gt. Southern R. R. Co. v. McAlpine, 71 Ala. 545. 

The application for a rehearing must be denied. 


Sims v. National Commercial Bank. 


«Bill in Equity to enforce Vendor's Lien on Land for unpaid 
; Purchase-money. 


1. Vendor's lien on land for unpaid purchase-money; how created.—No 
special agreement or specific intention is required to create a vendor’s 
lien on land for unpaid purchase-money ; but it arises by mere operation 
of law, and is an incident of every contract for the sale of land, unless i 
has been waived. 

2. Promissory note payable at bank; when failure to present for payment 
a matter of defense.—Where a note, given for unpaid purchase-money due 
on a tract of land, is made payable at a bank, presentation of the note at 
the bank for payment is not necessary to fix the liability of the maker; 
and if he is there in readiness to pay the note at maturity, or had funds 
deposited there for that purpose, and he suffered loss by the failure of 
the holder to present the note, this, on a bill filed to enforce the vendor’s 
lien, would be matter of defense, and need not be anticipated by negative 
averments in the bill. 

3. Bill to enforce vendor’s lien; when husband of sub-purchaser a proper 
party defendant.—Section 2892 of the Code of 1876, providing that a 
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married woman ‘‘ must sue and be sued alone, when the suit relates to 


her separate estate,’’ applies only to actions at law, and is inapplicable 
to suits in equity ; and hence, to a bill filed to enforce a vendor’s lien, the 
husband of a sub pusthasér of the land on which the lien is claimed, un- 
der a conveyance creating in her a statutory separate estate, is, on ac- 
count of the interest which he, as husband and trustee, has in the rents 
and income of the land, a as an party defendant. 

4. Same; when wife of vendor not a proper party defendant.—To a bill 
tiled by the transferee of a promissory note given for purchase-money of 
land, to enforce the vendor’s lien, the wife of the vendor, who did not sign 
the deed, and whose inchoate right of dower is expressly recognized by 
the averments of the bill, and against whom no relief is sought, is not a 
proper party defendant. 


Appa from Sumter Chancery Court. 

Heard before Hon. Tuomas Copps. 

The bill in this cause was filed on 16th October, 1882, by the 
National Commercial Bank, a corporation under the laws of 
the United States, against Walter A. Sims, Thomas W. Sims 
and Virginia P. Sims, his wife, and Harriet 8. Bizzell and 
William B. Bizzell, her*husband ; and the case made thereby is 
substantially as follows: On 8th June, 1880, Thomas W. Sims 
sold on a credit, and conveyed to Walter A. Sims a tract of 
land in Sumter county, for $4500, payable in three equal in- 
stallments, and evidenced by the latter’s three promissory notes. 
On 13th July, 1880, Thomas W. Sims “sold and transferred ” 
to the complainant the note last falling due, stating, at the time, 
that it was given for part of the purchase-money of said tract of 
land, and was a lien thereon. This note became due on 12th 
February, 1881, when the complainant received from Walter 
A. Sims, in renewal thereof, a note executed by him and en- 
dorsed by Thomas W. Sims, payable to the latter ninety days 
after date at the Mobile Savings Bank, in Mobile. This note 
was not paid at maturity, and Thomas W. Sims, by endorse- 
ment thereon, “ waived protest and notice of protest.” The 
deed executed by Thomas W. to Walter A. Sims showed, by 
its recitals, that the land was sold on a credit. Mrs. Virginia 
P. Sims did not join in the execution of this deed. On 28th 
April, 1881, Walter A. Sims conveyed by deed said land to the 
said Harriet S. Bizzell, his sister, said deed reciting the consid- 
eration to be $3000; but the bill avers that said deed was with- 
out consideration and was executed and received in fraud of 
complainant’s —— and with notice of its lien. It is expressly 
admitted in the bill that Mrs. Virginia P. Sims had an inchoate 
right of dower in said land. The bill seeks, by its prayer, to 
enforce a vendor’s lien on said land for the payment of the note 
given in renewal of the note transferred to it by Thomas W. 

ims, by a sale thereof, such sale to be made subject to Mrs. 
Sims right of dower, or, “with her consent in writing filed 
herein,” of the whole title, she, in, such case, to be paid for her 
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dower interest a reasonable compensation, to be determined by 
the register, out of the proceeds of sale. The defendants inter- 
ag separate demurrers to the bill, the grounds of which, so 
or as passed on by this court, are sufficiently indicated in the 
opinion. 

The chancellor caused a decree to be entered overruling the 
several demurrers ; and that decree is here assigned as error. 


Tuomas B. Wermore, for appellants. (No brief came to the 
hands of the reporter.) 


A. G. Srru, contra. (1) The transferee of the note is in- 
vested with all the rights of the transferor.—Acts 1878-9. p. 171. 
If the allegations of the bill be true, as the demurrers admit, 
there is equity in the bill.—56 Ala. 228; 57 Ala. 428; 58 Ala. 
667; 61 Ala. 530; 65 Ala. 190. (2) The lien of the note 
transferred to the complainant was not lost or impaired by its 
subsequent renewal.—58 Ala. 662. (8) It was not necessary 
to protest the note, or to give notice of its non-payment to W. 
A. Sims, the maker, in order to bind him. If he had money 
in bank to meet the note, he can set it up by plea, it being a mat- 
terof defense, if he has been injured by not receiving notice of 
non-payment.—1 Stew. 234; 8 Port. 142; 2 Ala. 368; 5 Ala. 
712; 6 Ala. 701; 66 Ala. 435. (4) It was not necessary for the 
assent of W. A. Sims to a vendor’s lien on the land to be in 
writing. The lien is an incident of the contract.—58 Ala. 667. 
(5) Section 2892 of the Code of 1876 relates to actions at law, 
and not to suits in equity. W. D. Bizzell is a proper party. 
Dan. Ch. Prac., p.178. (6) Therule in equity is, that all who 
have an interest in the subject-matter of the suit, must be before 
the court. Mrs. Sims did not sign the deed, and she has an in- 
terest in the land, the subject-matter of the suit. This point 
discussed. 


SOMERVILLE, J.—The case is here on appeal from an in- 
terlocutory decree of the chancellor overruling a demurrer to 
the bill, which is filed for the enforcement of a vendor’s lien 
for the unpaid purchase-money due on a tract of land. 

It has been decided by this court too often’ for further dis- 
cussion, that no special agreement, or even specific intention is 
required to create a vendor’s lien. It arises by mere operation 
of law, as an incident of every contract for the sale of land, un- 
less it has been waived, expressly or by implication. The de- 
murrer of appellants erroneously assumed the contrary of this 
principle to be true.-—Carver v. Eads, 65 Ala. 190, and authori- 
ties on brief of appellee’s counsel. 


It was not necessary to present the note for payment at the 
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Mobile Savings Bank, in order to fix the liability of the maker, 
although it was made payable there. If the maker was there 
in readiness to meet his obligation, or had funds deposited there 
for this purpose, and he suffered loss by reason of the failure 
of the holder to make presentation at such place of payment, 
this would be matter of defense, which should properly be set 
up in the answer, and need not have been anticipated by nega- 
tive allegations on the part of the complainants in their bill. 
Connerly v. Planters; ete., Insurance Co., 66 Ala. 432; Mont- 
gomery v. Elliott, 6 Ala. 701; Conn v. Gano, 13 Amer. Dee. 
639; Weed v. Van Houten, 17 Amer. Dee. 468. 

William D. Bizzell was a proper party defendant to the bill, 
being the husband of a material defendant who had become a 
sub-purchaser of the land on which the lien was claimed. Sec- 
tion 2892 of the Code, which provides that a married woman 
“must sue and be swed alone, when the suit relates to her sepa- 
rate estate,” applies only to actions at law, and is inapplicable 
to suits in equity.—Sawyers v. Baker, 72 Ala. 49; Pitts 
v. Powledge, 56 Ala. 147. The rule in equity is to join 
all parties interested, whose rights, whether legal or equitable, 
will be affected by the decree of the court.—2 Jones on 
Mortg. § 1396. The interest which the husband as trustee 
had in the rents and income of the land, which was presumably 
the wife’s statutory separate estate, made him a proper party 
defendant in this suit. The demurrer based on this ground was 
very clearly without any merit. 

The demurrer was properly taken, however, on the ground 
of misjoinder as to Mrs. Virginia Sims, who was the wife of the 
grantor in the original deed of conveyance. She was not a 
proper party defendant, having no interest whatever in the suit. 
She did not sign this deed, and it is not claimed that her dower 
was affected by it. On the contrary, the averments of the bill 
expressly recognize her right to a contingent inchoate right of 
dower, which the complainant does not contest. In such cases 
the rule is well settled, that the wife should not be joined as a 
party defendant, she being entirely unconcerned as to what may 
be the result of the suit, which seeks only to enforce a vendor’s 
lien against the interest of the husband in the land. There is 
no effort to litigate, or condemn to sale the wife’s inchoate right 
of dower.—2 Jones’ Mortg. § 1421; Brackett v. Baum, 50 N. 
Y.8; Baker v. Scott, 62 Il. 86; Moomey v. Maas, 22 Towa, 380. 

The decree of the chancellor must be reversed, and the cause 
remanded. ; 
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Cooper v. Watson, Adm’r. 
Detinue for Timber severed from the Freehold. 


1. When vendee of the widow not estopped from taking and holding pos- 
session of lands adverse to personal representative and heirs of deceased 
husband.—Where the widow, on the death of her husband, succeeded to, 
and claimed possession of lands of which the husband died possessed in 
his own right, and afterwards sold, and by deed purporting to pass the 
fee, conveyed the lands to another, the deed, although it may not have 
passed the title, constituted color of title; and the widow’s vendee, sus- 
taining no relation to the deceased husband, or to his personal representa- 
tive or heirs, or to the title which they could assert, is not estopped from 
taking and holding possession of the lands in hostility to the decedent’s 
personal representative or heirs. 

2. Adverse possession; what constitutes.—However insufficient may be 
a conveyance of land, and however incompetent may be the grantor in 
such conveyance, to pass the legal title, an entry under it, accompanied 
with continuous possession and claim of title, renders the possession ad- 
verse. 

3. Statutory action for the recovery of chattels in specie; rules governing 
detinue applicable.—The statutory action for the recovery of chattels in 
specie corresponds to, lies only when, and is governed by the rules (ex- 
cept as otherwise provided by statute) which govern, the common law 
action of detinue; and to support it, the plaintiff must have either a 
special or general property in the chattels, and the right to the im- 
mediate possession. 

4. Detinue for timber severed from freehold; when can not be main- 
tained.—While the general rule is, that when things, which, in their 
natural state, form part of the freehold, are severed therefrom, and con- 
verted into chattels, they belong to the owner of the land, mere changes 
in the form of such things, so long as the identity of the original material 

vean be traved, not working a change of ownership, and he may maintain 
—detinue for them, if they are removed from the freehold, vet, the lawenot 
permitting the title to land to be inquired into directly in personal ac- 
tions, the owner of the freehold can not maintain that action, if he can 
show title to the things severed from it only by showing title to the land, 
and, at the time of the severance, he had not actual or constructive pos- 
session of the land, but it was then held and occupied adversely to him. 





Apprat from Covington Cireuit Court. 
Tried before Hon. Jon P. Hvupparp. 
The facts are sufticiently stated in the opinion. 


W. D. Roserts and J, M. Wurreneap, for appellant. 


. Gamate & Paneert, J. W. Posty and J. E. P. Frovrnoy, 
contra. 


BRICKELL, C. J.—This was an action for the recovery, 
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in specie, of sticks of pine timber, in which the appellee as ad- 
ministrator of Robert E. Jordan, deceased, was the plaintiff, 
and the appellant was the defendant. The material facts, as 
shown by the bill of exceptions, are, that the intestate, Jordan, 
who died in 1870, had, in 1855, purchased the lands, the six- 
teenth section, known as school lands, from the school com- 
missioners, giving notes for the purchase-money. The lands 
were wild and unoccupied, but over them Jordan exercised acts 
of ownership, and had such possession as the lands were capable 
of in their wild state. After his death, his widow succeeded 
to, and claimed the possession, and made payment of one of 
the notes he had given for the purchase-money. She then 
sold, and by deed, purporting to pass the fee simple, conveyed 
to the defendant, who entered into possession, claiming title, 
and, while in possession, severed the timber for the recovery 
of which the action was instituted. 

If it be conceded that Jordan’s prior and continuous posses- 
sion of the lands under the contract of purchase, though in fact 
the legal title was in the State, would have entitled him, and 
will entitle his personal representative after his death, to main- 
tain ejectment against a mere intruder or trespasser, or against 
one who, without lawful right, entered into the possession, and 


that the possession would draw to it the title, and the right to 


the possession of things severed from the realty, and converted 
into chattels, the question is directly presented, whether the 
present action is maintainable against the defendant, who was 
in actual possession at the time of the severance of the timber, , 
holding adversely and claiming title. 

Several of the instructions given by the circuit court seem 
to rest upon the hypothesis, that as the defendant entered into 
possession under a conveyance from the widow of the intestate, 
which was inoperative to pass title, he was estopped from 
denying the title of the intestate. and his possession was in 
subordination, not in hostility to that title. But it is evident 
the hypothesis can not be supported. The defendant sustained 
no relation to the intestate, or to his- personal representative, or 
to his heirs, or to the title they could assert, which pee se 
him from taking and holding possession of the lands in hostility 
to them. A tenant can not deny the title of his landlord; nor 
can the purchaser entering under an executory contract of 
purchase deny the title of his vendor; for he is guas7 a tenant, 
holding by the permission of the vendor, and by virtue of his 
title. But the grantee in a deed-poll entering into possession, 
holds for himself, in his own right, and for his own benefit, not 
as the tenant, or in subordination to the title of the grantor. 
He may treat the grantor as a stranger to the title, repudiating 
and disavowing aH privity with him, and all obligations resting 
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upon him. There is no ne mp resting upon the grantee to 
surrender the possession to the grantor, or to those under or 
from whom he may have claimed, at any future time, or upon 
the happening of any future event; and when such obligation 
does not exist, there is no estoppel.—Bigelow on Estoppel, 289. 
The conveyance of the widow may not have passed title to the 
lands ; it was nevertheless color of title, under which the defend- 
ant entered, claiming title, and intending to hold possession. 
However insufficient may be a conveyance to pass title, and 
however incompetent may be the power of the grantor in such 
conveyance to yee the true and real title, yet, an entry under 
it, accompanied with continuous possession and claim of title, 
renders the possession adverse— Miller v. State, 38 Ala. 600; 
Dillingham v. Brown, 1b. 311; Wright v. Mattison, 18 How. 
(U. 8.) 50; Pillow v. Roberts, 13 How. (U. 8.) 472. 

The present action, derived from the statute (Code of 1876, 
$$ 2942-47), corresponds to the common law action of detinue, 
and lies only when that action could have been maintained, and 
is governed by the rules, except as otherwise provided by 
statute, which governed that action.—Harris v. Hillman, 26 
Ala. 380. It lies only for the recovery of personal chattels, 
and not for real property ; and the chattels must be capable of 
being distinguished from other chattels by some certain means, 
so that there may be a delivery of them in specie to the plain- 
tiff, if he recover.—2 Wait’s Actions & Defences, 531. To 
support the action, the plaintiff must have either a special or 
general property in the chattels, and the right to the imme- 
diate possession.—/eese v. Harris, 27 Ala. 301. 

The general rule is, that when things, which in their natural* 
state form part of the freehold, are severed therefrom, and con- 
verted into chattels, they belong to the owner of the land. 
Mere changes in the form of sock things, so long as the identity 
of the original material can be traced, will not work a change 
of ownership.— Carpenter v. Lewis,'6 Ala. 682; Curtis v. 
Groat, 6 Johns. 168; Brown v. Saw, 7 Cowen, 95; Riley v. 
Boston Water Power Co.,t1 Cush. 11; Wright v. Guier, 9 
Watts, 172. And trover or detinue may be maintained for 
their conversion or detention if they are removed from the free- 
hold.—Carpenter v. Lewis, supra; 1 Smith’s Lead. Cases, (7th 
Am. Ed.) 660. 

The owner of the freehold can not, however, maintain either 
of these actions, if, at the time of the severance, he had not 
actual or constructive possession of the land; if the land was 
then held and occupied adversely to him.—1 Smith’s Lead. 
Cases, supra; Mather v. Trinity Church, 3 Serg. & Rawle, 
509 ; Baker v. Howell, 6 1b. 476; Brown v. Caldvoell, 10 Jb. 
114; Powell v. Smith, 2 Watts, 126; Brothers v. Hurdle, 10 
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Ired. (Law) 490; Branch v. Morrison, 5 Jones, (Law) 16; s. ©. 
6 7b. 16. The reasons seem obvious, and are thus stated by 
the annotators of Smith’s Leading Cases: ‘To hold the law 
otherwise would be to bring the title to the land in dispute in a 
transitory action, although the plaintiffs had not adopted proper 
means for reducing his title to possession. For if the general 
right to land, unaccompanied by possession, were viewed as 
giving, first, a general right of property in whatever may be 
severed from the freehold, and, then, a consequent constructive 
possession, the only question in an action of trover or replevin 
brought against an actual possessor would be as to the party in 
whom the title to the realty lay.” It is obvious the controversy 
in the cireuit court was directed largely, if not exclusively, to 
the inquiry whether Jordan, the intestate, had title to the lands, 
or such possession as would have entitled him to maintain 
ejectment against an intruder, or against one entering without 
lawful right. It was upon the strength of his title the 
right to recover the timber was based, and all questions which 
could have been raised, and all evidence which could have been 
introduced, if the action had been ejectment, were raised and 
introduced. The title to lands the law will not permit to be 
inquired into directly in personal actions. There are appropri- 
ate remedies appointed for contests uf the title, which parties 
must pursue. The lands being in the adverse possession of the 
defendant at the time of the severance of the timber, the first 
step the plaintiff must have taken to establish a right of recov- 
ery, was to show title in his intestate. If he had not title, 
there could be norecovery. Independent of this consideration, 
as was said by Gibson, C. J., in Powell v. Smith, supra, * it 
would provoke much useless litigation, and be attended with 
great practical mischief, if an owner out of possession were 
suffered to harass the actual occupant with an action for every 
blade of grass cut, or bushel of grain grown by him, instead 
of being compelled to resort to the action for mesne profits, 
after a recovery in ejectment, by which compensation for the 
whole injury may be had at one operation.” 

The doctrine seems well settled, upon principle and authority, 
tltat if the owner of the land be not in the actual possession— 
if he can show title to things severed from it, only by showing 
title to the land, a personal action for the taking, conversion, or 
detention of such things will not lie. If he , oe the posses- 
sion at the time of the severance, the rule is different. But if 
his possession is divested—if his right lie in entry, and the ad- 
verse possessor gathers a crop in the course of husbandry, or 
severs a tree or other thing from the land, the things severed 
are converted into chattels. But they do not become the prop- 
erty of the owner of the land; he is out of possession, and has 
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no right to the immediate possession of such things, nor can he 
bring any action to recover them, until he regains possession. 
Brothers v. Hurdle, supra. 

The rulings of the circuit court were not in conformity to 
these views, and the judgment must be reversed and the cause 
remanded. 


Pearce v. Clements. 


Statutory Real Action in the Nature of Ejectment. 


1. Bill of exceptions; defects in can not be aided by parol evidence.-—A 
bill of exceptions, when signed by the presiding judge, becomes a part 
of the record, and it must be perfect within itself; its defects, if any, can 
not be supplemented or corrected by parol evidence. 

2. Transcript sent up as a return to certiorari; its effect on former tran- 
script.—Where there is any repugnancy between the contents of the 
original transcript, and that sent up as a return to a certiorari awarded 
by this court, the latter must be regarded as the true and correct record. 

3. Bill “ exceptions; when papers referred to not sufficiently identified. 

Where a bill of exceptions, taken on the trial ofa statutory real action in 
the nature of ejectment, recites that the plaintiff read in evidence a tran- 
script of a judgment, the name of the court in which it was rendered, 
and the parties thereto only being stated, and also a deed, the descrip- 
tion of which only gives the names of the grantor and grantee, and this 
recital is followed by these words: ‘‘(It is agreed that the clerk may here 
set out in full said transcript and deed, together with all the endorse- 
ments thereon) ,’’--/e/d, that the papers were not sufficiently identified. 
to become part of the bill of exceptions; and that this court could not 
consider, as a part thereof, papers found copied elsewhere in the record, 
corresponding in description to the transcript and deed mentioned in the 
bill. 
« 4. When rulings of primary court constitute error without injury.—In 
such case, the bill of exceptions, taken by the plaintiff, purporting to set 
out all the evidence, and he failing to show any title in himself by reason 
of his failure to incorporate the transcript and deed in his bill, the rulings 
of the primary court, if erroneous, must be regarded as error without in- 
jury to his legal rights, and will not operate to reverse the judgment ren- 
dered against him. 


Appa from Clay Cireuit Court. 

Tried before Hon. Joun Henperson. 

This was a statutory real action in the nature.of ejectment, 
by Daniel C. Pearce against Benjamin A. Clements and Tempy 
Clements. The trial resulted in a verdict for the defendants, 
from which the plaintiff appealed. The facts, necessary to an 
understanding of the points decided, are sufficiently stated in the 
opinion. 
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Gro. W. Parsons, for appellant. 


Jno. T. Heriiy, contra. 


SOMERVILLE, J.—Bills of exceptions are the mere erea- 
tures of statute, being entirely unknown to the common law, 
either in the criminal or civil procedure. When signed by the 
proper judicial officer, or established in the manner authorized 
by law, they become incorporated as a part of the several records 
in this court, to which they may respectively belong. An in- 
strument purporting to be a bill of exceptions, without the sig- 
nature of the presiding judge, unless properly established, will be 
disregarded, ex mero motu, as such by the appellate court.— Zz- 
press Co. v. Black, 54 Ala. 177. So, if signed after the ad- 
journment of court, without the written consent of counsel as 
required by statute, it will, on motion, be stricken from the 
record.— Wood v. Brown, 8 Ala. 563. Neither parties litigant 
nor their counsel can substitute by consent an agreed statement A 
Facts, set out in the transcript, 7 /iew of a properly prepared bill 
of exceptions.—A7irby v. Vann, 51 Ala. 221; Kerley v. Vann, 
52 Ala. 7. The absence of the presiding judge’s signature is 
not allowed to be supplemented by a certificate of this official, 
declaring that the record contains the bill of exceptions.—A/- 
Jord v. Eubank, 44 Ala. 276. Nor, when once perfected, can 
such an instrument be modified by an amendment or addition 
made, without consent of parties, by the presiding judge. 
Kitchen v. Moye, 17 Ala. 394. And so it is equally beyond 
the power of this court to receive affidavits which are designed 
to correct defects agreed to be erased from a bill of exceptions, 
which has been executed within the time and in the manner pre- 
scribed by the statute.—Chapman v. Holding, 54 Ala. 61. 

The above are familiar principles often declared, and now 
firmly settled by this court. It follows from them that a signed 
bill of exceptions, being regarded as part of a record, must be 
perfect within itself, and its defects, if any, can not be supple- 
mented or corrected by the aid of oral evidence. Hence, it is 
a rule now inflexibly settled in our practice, by a long current 
of decisions, that this court will not establish a bill of excep- 
tions, nor award a certiorari to bring it up as a part of the rec- 
ord, even if signed, where there are blanks in material parts of 
the instrument, and the papers intended to be inserted are not 
properly identified.— Zuscaloosa County v. Logan, 50 Ala 503 ; 
Strawbridge v. The State, 48 Ala. 308; Garlington v. Jones, 
37 Ala. 240; Looney v. Bush, Minor, 413. 

The bill of exceptions in the present record is of this imper- 
fect and insufficient character. When we say the present 
record we mean the corrected transcript of the proceedings in 
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this cause, returned to this court under an order for a certiorar?, 
which we must regard as the true and correct record, so far as 
there may be any repugnancy between its contents and those of 
the former transcript. It contains two b/ank spaces, in each of 
which is inserted the following: (Jt is agreed that the clerk 
may here set out, in full, said transcript, and deed, together 
with all the endorsements thereon.) The only description of 
the first transcript and deed is that of “a judgment rendered by 
the Cireuit Court of Talladega county, Alabama, in favor of 
Daniel C. Pearce, and against B. A. Clements and Tempy 
Clements, and [a] deed executed by W. W. Powell, as sheriff 
{of} Clay county, Alabama, to Daniel C. Pearce.” The descrip- 
tion of the second sheriff's deed, and of the proceedings on 
which it was based, was precisely similar to that of the first, 
the only identification being by a designation of the parties, 
without amounts, or dates, or other identifying features. The 
rule was settled by this court, as far back as Looney v. Bush, 
Minor’s Report, 413, more than fifty years ago, that “ when- 
ever it is intended to incorporate in a bill of exceptions a 
paper, read or offered to be read, it is indispensable to set out 
a copy in the bill of exceptions, before the same is sealed, or to 
so teadie the paper by its date, amount, parties, or other 
identifying features, as to leave no room for mistakes in the 
transcribing officer.” This rule has been often repeated, and 
has ever since been strictly adhered to in subsequent decisions. 
Bradley v. Andress, 30 Ala. 80; Decatur v. Moseley, 19 Ala. 
222; Tuscaloosa County » Logan, 50 Ala.503. We need not 
decide, as would seem reasonable, that there can be’no sufficient 
identification of a judgment without specifying the parties, 
date and amount; nor of a deed without naming the parties 
anp date. Such is the accepted rule of certainty everywhere 
recognized as applicable to the description of written instru- 
ments, or records in ordinary pleadings. It is enough to say, 
that where, in making up a record for the appellate court, the 
clerk of the circuit court leaves blank spaces in the bill of ex- 
ceptions, with a reference to a judgment or deed only by a 
description of the parties, such papers found copied elsewhere 
in the record, without being further identified, or referred to, 
as being parts of such bill of exceptions, can not be so regarded 
by the court. A record is something which is proved by its 
mere production and inspection, whether of the original or of 
a copy, and nothing can be construed to be a part of it, which 
does not appear, on the face of it, to be such, without the aid 
of oral evidence, explanatory of clerical errors which may 
have crept into such judicial proceedings, whether errors of 
omission or errors of commission.—Aing v. Martin, 67 Ala. . 
177. This principle applies with peculiar force to bills of ex- 
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ceptions, around the execution of which the law has seen fit to 
place so many exacting safeguards. 

Under the application of this rule, we must exclude from 
consideration altogether the sheriff's deeds and the judgments 
against B. A. Clements in favor of the appellant, which we 
find copied into the present transcript. They form no part of 
the bill of exceptions, nor can we, therefore, regard them as 
having any proper connection with the record. 

This view results in the necessary aftirmance of the judg- 
ment. All the evidence purports to be set out, and the plaintiff 
in ejectment below, who is eee the appellant, fails to show 
any title in himself to the premises sued for. He could only 
recover upon the strength of such title as he himself proved 
on the trial, and without such proof the weakness of the de- 
fendant’s title would avail him nothing. Hence, the rulings of 
the cirenit court, if erroneous, must be regarded as error with- 
out injury to the legal rights of the appellant, and will not 
operate to reverse the judgment.—McClellan v. Lipscomb, 56 
Ala. 255; Smith v. Rice, 1b. 417; Treadway v. Treniounts 
Ex’rs, Ib. 390; Simpson v. Lauderdale County, Ib. 64; 
1 Brick. Dig. 780, § 100. ° : 

The judgment is affirmed. 


Wood, Ex’rx, v. Brewer & Brewer. 
Action on Account. 


1. Competency of a party as a witness under section 3058 of the Code. 
Under the statute rendering a party incompetent to testify as to any 
‘* transaction with, or statement by a deceased person,’’ etc., testimony, 
to come within the first class mentioned, must relate to some act done by 
the deceased, or in the doing of which he personally participated ; and 
to come within the other class mentioned, it must be of a conversation 
to which the deceased was a party, and in which his statements, replies, 
or presumed admission from silence are sought to be introduced in evi- 
dence; and in either case, to fall within the prohibition of the statute, 
the transaction or statement must be of pal a character, and so con- 
nected with the deceased that, if living, the presumption would be that 
he could deny, qualify, or explain it. 

2. Same.—li the testimony rejate to a transaction with another, or 
falls not within the class supposed to be particularly within the knowl- 
edge of the deceased, neither the rule of exclusion, nor the reason of it 
applies; and hence, it was held that the testimony objected to in this 
case, as coming within the statute, was competent, and the primary court 
did not err in admitting it. 

3. Admissibility of evidence.—In an action on an account for work and 
labor done for, and on the plantation of a deceased person, brought by a 





- 260 SUPREME COURT (Dec. Term, 


| Wood, Ex’rx, v. Brewer & Brewer. } 


ttansferee of the account, the fact that the transferor worked on the 
plantation, and the value of his services being shown by a witness, it is 
competent for the plaintiff to further prove by the witness that the 
latter worked on the plantation with the transferor, for the purpose of 
’ showing the witness’ opportunities of knowing that the transferor did 
work on the plantation, and the value of the services rendered by him. 

4. Same.—In such action, the plaintiff’s case being presented in two 
aspects,—on an alleged contract made between the decedent and the 
transferor, and on an implied promise by the decedent to pay the trans- 
feror the value of the services rendered by the latter on the plantation of 
the former, with his knowledge‘and consent,—and the defense being, 
that if such services were performed, they were performed at the in- 
stance and — of another, who had charge and possession of the 
plantation, and was cultivating it, as lessee of the decedent, it is compe- 
tent for the witness to testify, at the plaintiff’s instance, that he worked 
on the plantation the same year when the alleged services were per- 
formed by the transferor, under the employment of the decedent, and 
that the latter paid him for his services, as an act of control or proprie- 
torship, furnishing some evidence that the crop on the plantation was 
being made on the decedent’s account. 

5. Contract by an agent; when imposes a liability on him.—An agent 
who contracts in his own name, without disclosing that he is acting for 
a principal, incurs a personal liability, which is primary in its character. 


Appra from Macon Circuit Court. 

Tried before Hon. Jonn P. Hussarn. 

This was an action by Brewer & Brewer, transferees of one 
Graham, against Martha Wood as the executrix of the last will 
and testament of R. H. Wood, deceased, and was founded on 
account for work and labor done by Graham for the defend- 
ant’s testator during the year 1875. The defendant pleaded 
in short by consent, (1) the general issue, and (2) “the statute 
of frauds as tu a promise to pay the debt of another ;” and 
upon issues joined on these pleas the cause was tried, the trial 
resulting in a verdict and judgment for the plaintiffs, from 
which the defendant appealed. — 

Graham, the transferor, was examined as a witness for the 
plaintiffs, “and was asked the following questions, and made 
answers thereto as follows: Ques. Where did you live in 
1875? Ans. I lived on the plantation of R. H. Wood, the 
decedent. Ques. When did you gothere? Ans. I went there 
in March of that year. Ques. How long did you stay there? 
Ans. I stayed there from March until about two weeks before 
Christmas.” The defendant objected to each of the questions 
and to each of the answers, on the ground that the questions and, 
avswers related to and involved a transaction with her testator, 
and the witness was incompetent to testify in reference thereto.. 
The court overruled each of the objections, and #he defendant 
duly excepted. The plaintiff also examined as a witness one 
Mounce, who testified that he had seen Graham working on the 
place several times during the year 1875, that he worked on 


said plantation a portion of the time during that year, that he 
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was employed by defendant’s testator for that purpose, and 
that said testator paid him for his services. He also testified 
to the value of Graham’s services. Objections were made to 
portions of this witness’ testimony, which were overruled by 
the court, and exceptions reserved by the defendant. The 
portions of his testiniony so objected to are sufficiently indi- 
cated in the opinion. The plaintiff also introduced evidence, 
tending to show that, in March, 1875, Graham was in jail, and 
defendant’s testator became his bail, and took him out of jail 
for the purpose of having him work on his plantation. 

The evidence for the defendant tended to show that Julius 
Hall rented the testator’s plantation and stock for the yeatr 
1875; that Hall was to furnish the labor, supplies and stock to © 
make a crop, and that he was to give said testator a certain 
part of the crop raised on the place, as rent ; that Graham sent 
for said testator to take him out of jail, so that he could work 
on said plantation for Hall, seriding him word that he had seen 
Hall and made arrangements with him to work for him; that 
defendant’s testator did not become Graham’s bail for “a day 
or two” after Graham requested him to do so; and that said 
testator told Graham, after he had been released from jail, to 
go and make his arrangements with Hall. After the defendant 
closed, the plaintiffs recalled Graliam, and asked him the fol- 


lowing Te to which he made the following answers : 


Ques. “ Did you ever contract with Julius Hall to work for 
him for the year 1875?’ Ans. “I did not.” Ques. “ Was 
there any agreement or understanding between you and Julius 
Hall, by which he was to pay you for your services?” Ans. 
“There was no such agreement or understanding.” To each 
question and answer the defendant objected on the ground that 
the matters inquired about and elicited by the answers related 
to, and involved transactions with her testator, and, therefore, 
the witness was incompetent to testify in reference thereto. 
The court overruled the several objections, and the defendant 
duly excepted. 

The court charged the jury, at the plaintiffs’ request, as fol- 
lows: That if they “believe from the evidence that the de- 
feridant’s testator employed Graham, although he might have 
been acting for another, yet, if he did not disclose that fact to ~ 
Graham, and the latter performed the services, he had a right. 
to look to said testator for payment.” The court also gave to 
the jury another charge at the plaintiffs’ request, embodying 
- substantially the same instructions as are contained in the 
charge copied above. To these charges the defendant duly ex- 
cepted, and also to the refusal of the court to give the following 
charge requested by her in writing: “‘ That the evidence of the 
witness Mounce, as to his being hired by Wood, and paid by 
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Wood for his services on Wood’s place during the year 1875, 
can not be looked to as a circumstance to show a contract be- 
tween Wood and Graham.” 


J. A. Brrsro and W. F. Foster, for appellant. 


AsercromBiE & Granam, and W. C. McIver, contra. 


STONE, J.—What are to be considered transactions with, 
or statements by deceased persons, under section 3058 of the 
Code of 1876, is a question which very frequently comes before 
us. To come within the former class, it must be some act done 
by the deceased, or in the doing of which he personally partici-. 
pated. To be within the latter class, there must have been a 
conversation to which he was a party, in which his statements, 
replies, or presumed admission from silence are sought to be 
introduced in evidence. In each case, to fall within the pro- 
hibited line, the transaction or statement must be of such a 
character, and so connected with the deceased, as that, if living, 
the presumption would be he could deny, qualify, or explain it. 
This is the sense of the rule. The legislature, by it, intended 
to deny to living suitors the advantage they would otherwise 
have over the estates of deceased adversaries, if permitted to 
testify to transactions with, and statements by such adversaries, 
after death had rendered it impossible that such adversaries could 
be heard in reply. If the testimony relate to a transaction with 
another, or fall not within the class supposed to be particularly 
within the knowledge of the deceased, neither the rule of ex- 
clusion, nor the reason of it applies.—McCrary v. Rash, 60 
Ala. 374; Tisdale v. Maxwell, 58 Ala. 40; Boykin v. Smith, 
65 Ala. 294; Killen v. Lide, Th. 505. None of the testimony 

-of the witness Graham, given on his first or last examination, 
related to any transaction with, or statement by defendant’s tes- 
tator, and the circuit court did not err in receiving it. 

There was no error in allowing the witness Mounce to testify 
that he worked on Wood’s plantation with Graham. It was 
very proper he should be allowed to so testify, for it tended to 
show the witness’ knowledge of the matters he testified about. 
It certainly gave the witness better opportunities of knowing 
that Graham labored on the place, and the value of his services. 
It was am i for the jury to know this, for it tended to 
strengthen his testimony. 

Against the objection of defendant, the witness Mounce was 
allowed to testify, that when he worked on testator’s plantation 
(the same year when the alleged services of Graham were per- 
formed, for which this suit is bronght), Wood, defendant’s tes- 
tator, employed him, and paid him for his services. The 
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present suit is for work and labor alleged to have been done 
and performed by Graham at the request of Wood. The de- 
fense is, that if such service was performed, it was at the in- 
stance and request of Hall, and not of Wood. As we said when 
this case was before in this court—66 Ala. 570—the plaintiffs’ 
claim is presented in two aspects ; on an alleged express contract 
-made between Wood and Graham, and on an implied promise by 
Wood to pay Graham the value of services rendered by the lat- 
ter on the plantation of the former, with his knowledge and 
consent. Whether the law would imply such promise on the 
part of Wood, would depend largeiy on the further inquiry, on 
whose account, and under whose control was the plantation cul- 
tivated that year. For the law implies a promise to pay for 
services and work rendered, only against him who is benefited 
by such labor. Testimony was given for defendant that Wood’s 
plantation was leased that year to Hall, who was to control the 
ylace, hire the labor, and pay rent to Wood for the use of his 
fai and stock. There was also testimony tending to show that 
Wood had said he wanted some hands on his plantation that 
year. The inguiry was thus raised, who had the control and 
direction of the place during that year—Wood or Hall. Now, 
as ar: independent proposition, the fact that Wood hired Mounce 
to labor on the place, and paid him for his labor, was not legal 
evidence to prove he also hired Graham, and agreed to pay him. 
It was, however, if believed, an act of control—of proprietor- 
ship—which furnished some evidence that the crop was being 
made on Wood’s account. Why employ and pay for labor to 
work in the crop, if that crop, when matured, was to be Hall’s? 
The circuit court did not err in admitting this evidence. 

There is no error in the charges given. An agent who con- 
tracts in his own name, without disclosing that he is acting for 
a principal, incurs a personal liability, which is primary in its 
character.—1 Brick. Dig. 66, §§ 210, 214. The charge asked 
was properly refused, under the principles declared above. 

Attirmed. 


Tutwiler v. Montgomery. 


Statutory Real Action in the Nature of Ejectment. 


1. Statutes of registration; what parties protected by.—The purpose of 
statutes of registration is the protection of innocent purchasers and cred- 
itors against secret or unknown conveyances, and it is only as to them 
unregistered conveyances are avoided; as between the parties, and 
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as to all others than the creditors or purchasers designated in the statute 
such conveyances are valid and operative. 

2. Same; only judgment creditors protected by.—The only class of cred- 
itors now protected by the statute against unregistered conveyances of 
land, whether absolute or conditional, are judgment creditors ; and they 
are protected although they may not have acquired a lien by the issue of 
execution. 

3. Notice as effectual as registration.—Notice, actual or constructive, 
is as effectual as registration to render a conveyance valid and operative - 
as against creditors, purchasers, or mortgagees. 

4. What operates as constructive notice.— Where a party has knowledge 
or information of a fact which ought to have elicted inquiry, he must be 
deemed to have notice of all facts to which the inquiry, if he had pursued 
it, would have led him. 

5. Possession of land; when notice of unrecorded deed.—The possession 
of land by the grantee in an unregistered conveyance, in person or by his 
tenants, being a visible sign of ownership, which would put a prudent 
man upon inquiry as to the right in which it is claimed, operates as notice 
of the conveyance, protecting it against creditors, purchasers, or mort- 
gagees. 

6. When creditor not protected against unregistered conveyance.—Where 
lands of a defendant in execution were sold under the execution by the 
sheriff, and, at the time of the sale, the lands were not in the pos- 
session of the defendant, but in the possession of tenants of his vendee 
under a prior unrecorded deed, the want of possession in him was a fact 
which ought to have put the purchaser on inquiry ; and if he did not make 
inquiry, his negligence can not entitle him to claim protection against 
the unrecorded deed, of which the inquiry would have given information. 


Aprrat from Greene Circuit Court. 

Tried before Hon. Wa. S. Mupp. 

This was a statutory real action in the nature of ejectment, 
brought by H. A. Tutwiler against D. M. Montgomery and 
Amos Horton; was commenced on 18th January, 1881; and 
was tried on issue joined on the plea of not guilty, the trial re- 
sulting in a verdict and judgment for the defendants. Both 
parties claimed title through A. S. Steele. 

The plaintiff's evidence tended to show that on 10th day of 
Pipes, sy 1873, S. P. Steele, as administrator of the estate of 
Tobias Cox, deceased, made a final settlement of his adminis- 
tration on said estate in the probate court of Greene county, 
whereon decrees were duly repdered against him in favor of 
the distributees, Martha F. Tutwiler, and H. A. Tutwiler, her 
husband, and Carrie T. Cox, a minor, by her guardian ad litem, 
for the balance ascertained to be in his hands as such administra- 
tor; that executions having been issued on said decrees against 
the administrator and returned “no property found,” execu- 
tions were, on 15th January, 1874, uly issued thereon against 
said administrator and A. S. Steele, the surety on his administra- 
tion bond, which were, in the morning of the same day, placed in 
the hands of the sheriff of said county, and by him afterwards 
levied on the lands sued for; and that on 2d March, 1874, said 


lands were duly sold and conveyed by the sheriff under said execu- 
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tions to the plaintiff. It was also shown that Martha F. Tut- 
wiler, her husband and Carrie T. Cox resided in Texas prior 
to July 2ist, 1873, and they have since continued to reside 
there ; and that the latter was still a minor. 

The defendants’ chain of title was as follows: (1) <A deed 
of bargain and sale from A. S. Steele and wife to John L. Jones 
& Co. and defendants, executed on 2ist of July, 1873, but 
which was not filed for record until in theafternoon of the 15th 
January, 1874, after said executions against A. S. Steele had 
been issued and placed in the hands of the sheriff ; (2) a deed of 
bargain and sale from the grantees in the deed last above men- 
tioned to P. M. Steele, executed on 26th June, 1876, and filed for 
record on 27th January, 1881; and (3) a deed of bargain and 
sale from P. M. Steele and her husband, A.S8. Steele, to the de- 
fendants, executed on 16th February, 1878, and filed for record 
on 6th May, 1878. These deeds “were shown to have been 
hona fide, and based on valuable considerations.” Evidence 
was also introduced by the defendants tending to show that “said 
A. 8. Steele had never lived on or near said lands, but rented 
them out yearly; that defendants and said Jones & Co. took 
possession thereof under their said deed in July, 1873, and they 
and said A. S. Steele gave notice to the tenants then on the 
lands, who had rented the same for that year from said Steele, 
that defendants and said Jones & Co. had bought said lands 
from said Steele, and were the owners thereof ; that said tenants 
attorned to said Jones & Co. and defendants, and remained on 
the lands as their tenants to the end of that year, and paid to 
them the rents of said lands for that year; and, ori Ist January, 
1874, they made a new contract with said Jones & Co. and de- 
fendants for the rent of said lands for the year 1874, and re- 
mained on the lands, as their tenants, the whole of that year, 
and continuously thereafter until the sale to P. M. Steele in 
1876; that the possession of said tenants, during all said years, 
was open and visible;” and that “after July 21st; 1873, said 
A. 8. Steele ceased to manage or control said lands in any way, 
and J. L. Jones, for Jones & Co., and defendants, took charge 
and control of the same, and openly and frequently made visits 
to, and looked after the same during the year 1873, after said 
purchase.” J. L. Jones was a member of the firm of Jones 
& Co. 

The cireuit court, in its general charge, instructed the jury, 
in substance, that the testimony introduced on behalf of the 
defendants, if believed by them, disclosed facts which would 
operate as notice to the plaintiff of the deed made by Steele and 
wife to Jones & Co. and the defendants on 21st July, 1873, 
and would protect the title acquired by them against the execu- 
tion and sale under which the plaintiff claimed. To this in- 
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struction the plaintiff excepted, and also to the refusal of the 
court to give the following charge requested by him in writing: 
“That if the jury find from the evidence, that the plaintiffs in 
the executions under and by virtue of which the sheriff levied 
on and sold said lands, were non-residents of Alabama, and 
that Carrie T. Cox was a minor, at and before July 21st, 1873, 
and up to the 15th January, 1874, and had no actual notice of 
any change of possession of said lands between the 2Ist July, 
1873, and the 15th January, 1874, then the deed from Steele 
and wife to Montgomery and Horton and J. L. Jones & Co. is 
inoperative and void as to the plaintiff in this action ; and that 
the plaintiff is entitled to recover.” 
The rulings above noted are here assigned as error. 


Wess & Turwiter and W. P. Wess, for appellant. (1) 
The notice of the unrecorded deed, read or given on day of 
sheriff's sale, before plaintiff purchased, will not avail defend- 
ants, if they were without notice when the execution issued. 
Code of 1876, § 2166; Wood v. Lake, 62 Ala. 489; Daniel v. 
Sorrell, 9 Ala. 436; 27 Ala. 155; 1 Brick. Dig., p. 546, § 245. 
(2) It is not contended that plaintiff had actual notice ; but con- 
structive notice merely, arising from the attornment to them 
by plaintiff’s tenants, is relied on. This was insufficient. On 
this point the following authorities cited and discussed: 
Story’s Eq. Jur. § 399; Williamson v. Brown, 15 N. Y. 354; 
Fair v. Stevenot, 29 Cal. 488; Wade on Notice, § 281; Dey v. 
Dunham, 2 John. Ch. 182; Cen. Law Journ., vol. 14, p. 142; 
Coleman v. Barklew, 27 N. J. (L.) 359; Holmes v. Stout, 10 
N. J. (Eq.) 419; MeMechan v. Griffing, 3 Pick. 154: Hewes 
v. Wiswell, 8 Greenl. 98; Amer. Notes to Le Neve v. Le Neve, 
Lead. Cases in Equity (Ed. of 1852), pp. 113-120; 7d. (Ed. of 

. 1877), p. 188 of vol. 2, Pt. 1; Veazie v. Parker, 23 Me. 170; 
Jaques v. Weeks, 7 Watts, 261; Flagg v. Mann, 2 Sum. 486; 
Beatie v. Butler, 21 Mo. 313; Harris v. Carter, 3 Stew. 233 ; 
Seroggins’ case, 8 Ala. 384; MeCaskle v. Amarine,12 Ala. 21; 
Brewer v. Brewer, 19 Ala. 489; Powell v. Allred, 11 Ala. 318; 
Holmes v. Stout, 10 N. J. (Eq.) 419; 87 N. H. 346; 1 R. 1. 
125; 8 N. H. 264; Henderson v. Warner, 2 H. & G. 415; 
Jackson v. Van Valkenburgh, 8 Cowen, 260; Jolland v. Stain- 
bridge, 3 Vesey, 478 ; F Pendleton v. Fay, 2 Paige, 205. (3) But 
it is contended that the distributees of Cox were not judgment 
creditors of A. S. Steele, on the authority of Smith v. Jackson, 
56 Ala. 25; and that, therefore, they are not protected against 
dormant conveyances. We respectfully submit that the case of 
Smith v. Jackson, supra, is not sustained by the reasoning in 
Jewett v. Hoogland, 30 Ala. 719, the case cited in its support. 
This point discussed. 
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E. Morgan and Hrap & Bvt er, contra. (1) The appel- 
lant does not question the correctness of the general rule, that 
possession of a vendee, under an unregistered deed, is con- 
structive notice of the deed. It is fully recognized by the fol- 
lowing authorities: Harris v. Carter, 3 Stew. 233; Fenno v. 
Sayre, 3 Ala. 458; Scroggins v. McDougald, 8 Ala. 382; 
Smith v. Zurcher, 9 Ala. 208; Powell v. Allred, 11 Ala. 318; 
Burt v. Cassety, 12 Ala. 734; MeCaskle v. Amarine, 12 Ala. 
17; Brewer v. Brewer, 19 Ala. 481; Burns v. Taylor, 23 Ala. 
255; Phillips v. Costley, 40 Ala. 486. (2) But the appellant 
contends that the possession of a tenant of the vendee is not 
notice. The following authorities show that such a posses- 
sion is notice to the same extent as if the vendee himself were 
in possession.—//arris v. Carter, 3 Stew. 233; Scroggins v. 
MeDougald, 8 Ala. 382; MeCaskle v. Amarine 12 Ala. 17; 
Brewer v. Brewer, 19 Ala. 481, and authorities cited; Powell 
v. Allred, 11 Ala. 318. (3) The fact that the plaintiffs in 
execution were residents of Texas, and one of them a minor, 
can make no difference. Constructive notice operates upon all 
alike. If absent, they should have had an agent; and the 
rights of the minor were attended to by’a next friend or guard- 
ian ad litem. (4) The plaintiffs in execution were not judg- 
ment creditors.—Smith v. Jackson, 56 Ala. 25. They were, 
therefore, not protected by the statutes of registration, whether 
they had constructive notice or not.—/Preston & Stetson »v. 
McMillan, 58 Ala. pp. 92 and 93. 


BRICKELL, C. J.—The purpose of statutes of registration 
is the protection of innocent purchasers and creditors against 
secret or unknown conveyances, and it is only as to them un- 
registered conveyances are avoided. As between the parties, 
and as to all others than the creditors or purchasers designated 
in the statute, unregistered conveyances are valid and opera- 
tive. The statutes, prior to the Code, pronounced an unregis- 
tered conveyance of land, whether absolute or conditional, void 
as to subsequent purchasers for value, mortgagees, and credi- 
tors, not having notice of it. The general term creditors was 
employed, but the term was not construed to embrace creditors 
at large, who had not reduced their demand to judgment, or 
otherwise acquired a lien. It comprehended only judgment 
creditors, or creditors who had by legal or equitable process ac- 
quired a lien, and had a consequent right to enforce the ap- 
sropriation of the lands to the payment of their debts.—1 
Brick. Dig. 546, § 241. The term creditors, having this well 


defined and known signification, was omitted from the sections 
of the Code referring to the registration of conveyances of 
lands, and for it is substituted the term judgment creditors, 
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though the statutes giving to judgments a lien on lands were 
omitted. The consequence is, that the only class of creditors 
now protected by the statutes against unregistered conveyances 
of lands, whether absolute or conditional, are judgment credi- 
tors, and they are protected though they may not have ac- 

uired a lien by the issue of execution.— Wood v. Lake, 62 
Aha. 489. Whether the plaintiffs in the execution under which 
the premises in controversy were sold, can be regarded as judg- 
ment creditors, entitled to protection against the conveyance 
under which the appellees derive title, and which was not regis- 
tered at the time a lien was acquired by the issue of executions, 
is a grave question which we do not find it necessary now to 
decide. Smith v. Jackson, 56 Ala. 25. 

Notice is as effectual as registration to render a conveyance 
valid and operative as against creditors, purchasers, or mortga- 
gees ; for it is only to afford notice that registration is required. 

he notice may be actual or constructive; and the possession 
of a grantee in an unregistered conveyance, by himself or his 
tenants, operates as notice, because it is a fact, a visible sign of 
ownership, which would put a prudent man upon inquiry as 
to the right in which it is claimed.—1 Brick. Dig. 546, § 243. 
In Harris v. Carter, 3 Stew. 238, it is said: “When one pur- 
chases real estate under circumstances which should put him 


upon inquiry as to the title of him whose interest he purchases, 


he stands in the same situation as if he had actual notice of 
any incumbrance upon it, or of any transfer of right.” A pur- 
chaser at sheriff's sale of lands of which the defendant in execu- 
tion was not in possession, was held chargeable with notice of 
the equities and rights of the party haying possession. In 
Morgan v. Morgan, 3 Stew. 383, it was said, that possession of 
lands is a fact which shonld put every man, ordinarily cautions, 
upon inquiry as to the title. In Fennov. Sayre, 3 Ala. 471, 
“it was said by C. J. Collier, that “possession is a fact, which 
should induce one to inquire whether the possessor has title, 
and if he has incumbered it. It-gives to one proposing to pur- 
chase sufficient information to enable him to examine under- 
standingly into the state of the title; and whether the pur- 
chaser prosecuted the inquiry or not, he is chargeable with 
notice.” In Scroggins v. Mc Dougald, 8 Ala. 384, it was said 
‘by Goldthwaite, J.: “It is laid down very generally in the 
books, that whatever is sufficient to put the purchaser upon in- 
quiry, is good constructive notice. Tt is difficult to. conceive 
what cirenmstance can be more strong to induce inquiry, than 
the fact that the vendor is out of possession and another is in. 
In the American courts, the rule is very generally 
recognized, that if a vendee is in possession of lands, a subse- 


quent purchaser or mortgagee has constructive notice of his 
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equitable right.” In Powell v. Allred, 11 Ala. 318, the pos- 
session of a mere intruder was declared to be a fact which 
ought to put a judgment creditor and a purchaser at sheriff’s 
sale upon inquiry, and would charge them with notice of an 
unregistered conveyance made by the judgment debtor. In 
all our decisions upon the question, the possession of lands is 
regarded as constructive notice of the right, title, or equity of 
the party in whom it resides. If it is caked and held under an 
unrecorded conveyance of the legal estate, it is regarded as the 
equivalent of registration, supplies its absence, and renders the 
conveyance valid and operative as against creditors, or pur- 
chasers, or mortgagees.— Brunson & Wife v. Brooks, 68 Ala. 
248; Burt v. Cassety, 12 Ala. 734; McCaskle v. Amarine, 1b. 
17; Smith v. Zurcher, 9 Ala. 208; Strickland v. Nance, 19 
Ala, 233. The defendant in execution never was in possession 
of the lands—the possession was through tenants leasing from 
him, until he made the conveyance under which the appellees 
claim title. These tenants immediately attorned to the 
grantees, and, on the expiration of the term for which they 
had leased, entered into a new lease for another term, before 
the issue of the execution against the grantor. The possession 
was open, visible, unequivocal, and it is difficult to conceive a 
fact better calculated to put a party having an interest upon 
inquiry, than the want of actual possession in his vendor or 
debtor, and the enjoyment of possession by others. If inquiry 
had been made, there is no room for doubt that it would have 
led to full information of the state of the title. The plaintiffs 
in execution and the appellant stand in the situation of parties 
who had knowledge or information of a fact which ought to 
have elicited inquiry, and must be deemed to have notice of 
all facts to which inquiry, if they had pursued it, would have 
led them.— Powell v. Allred, supra; Scroggins v. McDougald, 

supra. 
_ We know that by the common law livery of seizin was es- 
sential to the creation of freehold estates in lands. The livery 

vas simply an open, public, notorious transmutation of the 
possession, and possession then became a visible sign of owner- 
ship, and yet remains prima facie evidence of a legal estate 
which will support ejectment against all who can ‘mot show a 
better and higher evidence of title.—Badger v. Lyon, 7 Ala. 
564. A purchaser of an unquestioned legal estate, if he would 
protect himself against equities or trusts to which it is subject, 
must not only plead and prove that he paid value, but also that 
his vendor was in possession claiming to be seized of the legal 
estate. The want of possession in the vendor is as fatal to his 
plea for protection, as the absence of a valuable consideration, 
or a denial of notice.—Moore v. Clay, 7 Ala. 742; Daniels v. 
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Davison, 16 Vesey, 252; Jackson v. Rowe, 4 Russell, 514. 
Neither a purchaser, nor a creditor can affirm that, with just 
confidence, he acquired title to, or a lien upon lauds, of which 
his vendor or debtor had not possession. The want of posses- 
sion is a fact which must excite inquiry, especially when the 
title he claims entitles him to immediate possession. We do 
not pause to inquire whether our former decisions have not 
attached to the want of actual possession in a vendor, or in a 
judgment debtor, a higher importance than is attached to it 
elsewhere. That may be true, but, as was observed by Dargan 
C. J., in Strickland v. Nance, 19 Ala. 233, they affect titles to 
roperty, and we must adhere to them, though he was not 
satisfied with the reasoning upon which they rest. The want 
of possession in the defendant in execution, under whom the 
appellant deduces title, was a fact which ought to have put 
him on inquiry. If he did not make inquiry, his negligence 
can not entitle him to claim protection against the title of the 
appellees, of which inquiry would have given information. 
Ve do not perceive any error in the rulings of the circuit 
court, and the judgment must be affirmed. 


Mason v. Alabama Iron Company. 
Action for Breach of Contract. 


1. Contracts; rule of construction.—In the construction or interpreta- 
tion of all contracts, oral or written, the object is to ascertain, and, if 
possible, to effectuate the intention of the parties, so that performance 

*may be enforced according to the sense in which they mutually under- 
stood it at the time it was made; and it is necessary to read and exam- 
ine the mode in which the contract is expressed, to consider the situation 
of the parties, the subject-matter, and the object it is intended to accom- 
plish, and to take into consideration, and, if possible, to give effect to 
every word and clause. 

2. Contract construed.—The Alabama Iron Company, owning a tract 
of land on which was timber suitable for making charcoal, and desiring 
to convert all available timber into charcoal, entered into a written con- 
tract with M., by which the latter after undertaking to convert the tim- 
ber into charcoal, and to deliver it to the company, agreed to ‘‘commence 
delivering said coal as soon as he can get-ready to do so, by commencing 
work at’ once, and pushing the job as fast as he can, and to send six hun- 
dred bushels each and every day after commencing to send coal, Sundays 
and extreme rainy days only excepted, until all the timber on said land 
is made into charcoal and sent in.’’ And the company, after promising 
to pay four cents per bushel for the charcoal delivered, agreed ‘‘to pay as 
follows: As fast as the work progresses in said job, and the charcoal is 
delivered as before specified, to furnish corn and supplies from their store 
at Alabami Furnace, necessary to carry on said job of coaling, at their 
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regular selling prices. And the said M. agrees that he and all employed 
in said job will get all their supplies of every kind from the store of the 
said Alabama Iron Company, as before mentioned. The said Alabama 
Iron Company does not agree to pay much, if any money as the job pro- 
gresses, but what money may be cleared in said job by said M. at the 
completion of said job will be due.’’ Held, in a suit by M. against the 
company for a breach of the contract, that the contract imposed on the 
company the duty to furnish M. and his employees with corn and sup- 
plies necessary to carry on the work, not only while the charcoal was be- 
ing delivered, but while M. was engaged in doing and having done work 
which was necessary and contemplated to be done, before there could be 
a delivery of the coal; and that a refusal by the company to so furnish 
corn and supplies, not justified by a default on the part of M., was a 
breach of the contract, giving to M. an immediate cause of action. 

3. When only one action lies for breach of contract.—For the breach of 
such contract only one action lies, in which the plaintiff must recover his 
entire damages, though the period of performance has not expired at the 
time the action is commenced. 

4. Action for breach of contract; measure of damages.—The measure of 
damages which the plaintiff is entitled to recover in an action on such 
contract, is the profits which he could have secured, if he had been per- 
mitted to perform the contract; and hence, evidence of expense incurred 
by the plaintiff in building houses on the land for the occupancy of him- 
self ond employees, and in bringing the employees to the land, is inad- 
missible. D 

5. Admissibility of eridence on cross-examination.—On the cross-ex- 
amination of a witness, he may be asked as to his interest in the suit, 
and as to his relations with the party introducing him; but, it being 
shown that the witness was in the party’s employment, the amount of 
salary paid him by his employer is not a fit subject of inquiry. 


Apprat from Talladega Circuit Court. 

Tried before Hon. Joun Henverson: 

This suit was brought by A. W. Mason against the Alabama 
Iron Company, a body corporate, to recover damages for the 
breach of a contract in writing, made between the parties, the 
provisions of which, necessary to this report, are sufficiently 
stated in the opinion. The contract is set out, in hwe verba, in 
the complaint, and it is averred that the plaintiff, on his part, 
has complied with all its provisions. The breaches assigned 
are five in number, of which it is only necessary, under the view 
taken.by this court of the case, to set out two, the second and 
fifth, which are as follows: “2. The defendant has failed and re- 
fused, as the work progressed in said job under said contract, 
to furnish corn and supplies to the plaintiff from the defendant’s 
store at Alabama Furnace, necessary to carry on said job of 
coaling, as the defendant undertook and agreed to do under 
and by said contract ; and the defendant has failed and refused 
to furnish to the plaintiff from any source said corn and sup- 
plies; and the plaintiff, by reason of such failure, has been 
stopped in his work of making into coal, under said contract, 
the timber” on the land mentioned in said contract, “ being 
precluded by the terms of said contract from pens corn 
and supplies to carry on said work from any other person than 
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the defendant, or at any other place than the defendant’s store 
at Alabama Furnace.” “5. The plaintiff, on or about the 20th 
day of April, 1879, was put in possession of the timber” on 
the land described in said contract, “and from and after said 
_ day, and until the — day of May, 1879, he did a large amount 
of work in the way of preparing to manufacture said timber 
into charcoal under said contract, viz: He brought from a dis- 
tance, and employed in said work seven laborers, skilled in the 
business of manufacturing charcoal; he erected or caused to be 
erected on said land six houses for himself and family, and said 
laborers and their families to reside in; he cut and split, or 
caused to be cut and split of said timber about seven hundred 
and thirty cords of wood; he placed in pits ready for burning, 
or caused to be so placed about two hundred and ninety cords 
of said wood; and he made or caused to be made twelve hearths, 
on which to place in pits the wood to be burned into charcoal, 

all under no contract, and at a great labor and expense to the 


plaintiff ; when, on said last named day, viz., on or about the. 
— day of May, 1879, the defendant, without fault on plain- 
tiffs part, refused to furnish him the corn and supplies necessary 
to carry on the work under said contract, as by said contract 
the defendant had undertaken and agreed to do; and, plaintiff 
having no means to purchase said corn and supplies, and being 
precluded by the terms of said contract from purchasing them 


elsewhere than at defendant’s store at Alabama Furnace, his labor- 
ers left him, and said work was thereby stopped; and afterwards, 
on or about the — day of June, 1879, the defendant, against 
the will and earnest protest of plaintiff, and in violation of said 
contract, took from him the possession of the timber on said 
land, and the wood, hearths and cabins aforesaid. and turned 
the plaintiff and his family out of doors late in the evening, 
thereby forcing him and his wife and children to take shelter 
in a chureh near by for the night. All of which was and is to 
the great damage of plaintiff,” etc. To these breaches the de- 
fendant demurred, assigning several grounds, and the demurrer 
to each of said breaches was sustained by the court. 

On the trial, among other things, the plaintiff offered to prove 
the expense he had incurred in building houses on the land 
mentioned in the contract for the occupancy of himself and 
employees, and in bringing the employees to the place; but, on 
defendant's objection, the court refused to allow this proof to 
be made, and the plaintiff excepted. On cross-examination of 
one Glidden, a witness examined in chief by the defendant, the 
plaintiff, after showing by him that he was in the defendant’s 
employment, asked him what amount of salary the defendant 

id him for his services. To this question the defendant ob- 
jected, the objection was sustained, and the plaintiff excepted. 
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The second charge given by the court at the defendant’s re- 
quest, referred to in the opinion, is in these words: “The 
plaintiff, under his contract with defendant, would have no 
right to demand supplies from defendant’s store, until he had 
delivered some coal under the contract; and if the jury believe. 
from the evidence, that plaintiff did not, during the time he 
had possession of said job, deliver any coal under said contract, 
but held possession of the same from the 14th May to the 26th 
June, 1879, without doing any work on said job, or making 
any effort to coal the timber thereon into coal; and if defend- 
ant performed its part of the contract, then defendant would 
be justified in resuming possession of said job.” To this 
charge the defendant excepted. 

The rulings above noted are among the errors here assigned. 


Parsons & Parsons, for appellant. (1) The circuit court 
ruled that the appellant was not entitled to supplies from the 
company under the contract, until he should commence to de- 
liver charcoal at the rate of 600 bushels per day. _ This ruling 
was erroneous. As to the proper construction of the contract, 
the following authorities were cited: 1 Brick. Dig. p. 386, § 
161; Reid v. Edwards, 7 Porter, 508; Acker v. Bender, 33 
Ala, 234; Bates v. Bank, 2 Ala. 451; 2 Pars. on Con. pp. 


547-8, 564. (2) The refusal to allow the oreo to show 


what it had cost him to bring his hands from Jefferson county 
and build houses, ete., was erroneous. This expense was neces- 
sary, and its loss was the proximate and natural result of the 
breach of the contract complained of ; and such loss was a part 
of the damage resulting to plaintiff from the breach.—JMur- 
rell v. Whiting, 32 Ala. 54; Lose v. Bozeman, 41 Ala. 678. 
The appellant was entitled to recover such damages as were 
the natural and proximate consequence of the breach; and it 
was error to refuse to allow the evidence to go to the jury. 
See 24 Ala. 194; 9 Ala. 292; 37 Ala. 274; 11 Ala. 375. (3) 
The court erred in refusing to require Glidden to answer as to 
the salary: he received from the defendant. The evidence 
tended to show the witness’ interest in the result of the suit, 
and was for that reason competent. 


Name of pppellee’s counsel not disclosed by the record, and 
no brief came to the hands of the reporter. 


BRICKELL, C. J.—The argument of counsel concedes that 
the material question, decisive of the case, is, whether the con- 
tract into which the parties entered imposed on the defendant 
the duty of furnishing the plaintiff with corn and supplies, 
while he was engaged in performing the contemplated work, 
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though not delivering coal; or whether the duty rested on the 
defendant only while the plaintiff was engaged in the delivery 
of coal. The question is to be solved by an examination and 
interpretation of the contract, which is in writing. 

In the construction or interpretation of all contracts, oral or 
written, the object is to ascertain, and, if possible, to effectuate 
the intention of the parties, so that did seem oman may be en- 
forced according to the sense in which they mutually under- 
stood it at the time it was made. It is necessary not only to 
read and examine the mode in which the contract is expressed. 
but to consider the situation of the parties, the subject-matter, 
and the object it is intended to accomplish.—1 Brick Dig. 383, 
§ 161. And every word and clause must be taken into con- 
sideration, and, if possible, have some effect given to it.— Hey- 
wood v. Perrin, 10 Pick. 228. 

Applying these elementary principles to the contract made 
by these parties, and we have but little hesitation in reaching 
the conclusion, that upon the defendant is devolved the duty of 
furnishing the plaintiff corn and supplies, not only while he 
was engaged in delivering coal, but also while he was engaged 
in doing the work necessary and contemplated to be done, be- 
fore there could be a delivery. 

The defendant owned, or was possessed of two parcels of 
land, one containing one hundred acres, and one containing 
thirty acres, and was desirous to convert into charcoal all suit- 
able timber upon the lands.. The duty imposed on the plaintiff 
by the contract is the conversion of the timber into aiosail, 
and its delivery to the defendant. A stipulation on his part is 
(to follow the words of the contract) to “ commence delivering 
said coal, as soon as he can get ready to do so, by commencing 
work at once, and pushing the job as fast as he can, and to send 
six hundred bushels each and every day after commencing to 
send coal, Sundays and extreme rainy days only excepted, until 
all the timber on the said one hundred and thirty acres of land 
is made into charcoal and sent in.” From the very nature of 
the duty, there must of necessity be a period of time while the 
plaintiff was engaged in its performance, that, without any 
want of diligence on his part, he could not possibly make a 
daily delivery of the quantity of coal it was stipulated he should 
deliver. The timber must be cut, kilns, or ovens for charring 
it must be constructed, and other labor done, requiring not only 
the services of the plaintiff, but of others whom he might em- 
ploy. While engaged in this service, the plaintiff would be in 
- the performance of the duty he had assumed, as strictly and 
essentially, as while engaged in the delivery of coal. This the 
parties clearly contemplated, and therefore the stipulation is, 


not that there shall be an immediate delivery of coal, or that 
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delivery shall be commenced at any certain or fixed time, but 
that the plaintiff must at once commence work, and as soon as 
he could by “ pushing the job” commence the delivery of coal. 
It was a duty or service which was made up of parts which 
must be performed at different times, and some of which must 
in performance precede others, the ‘parties contemplated, and 
for which they were contracting. In the performance of the 
service it was expected and intended that the plaintiff would 
employ the assistance of others, and therefore it was stipulated 
that he should not employ any one who was objectionable to the 
superintendent of the defendant. 

In consideration of the performance by the plaintiff of the 
service and duty, in the manner prescribed by the contract, the 
defendant stipulated, first, to pay four cents per bushel for the 
chareoal delivered. To follow again the words of the contract : 
“And the said Alabama Iron Co. agrees to pay as follows: As 
fast as the work progresses in said job and the charcoal is de- 
livered as before specified, to furnish corn and supplies from 
their store at Alabama Furnace necessary to carry on said job 
of coaling at their regular selling prices. And the said Mason 
agrees that he and all “employ ed in said job will get all their 
supplies of every kind from the store of the said Alabama 
Iron Co., as before mentioned. The said Alabama Iron Co. 
do not agree to pay much, if any money, as the job progresses, 
but what money may be cleared in said job by said Mason at 
the completion of said job will be due.” ‘It is to be observed 
of this clause of the contract, that it manifestly distinguishes 
between the payment of money for the coal delivered, and the 
furnishing of corn and sypplies necessary to carry on the work. 
There was no right on the part of the plaintiff to demand 
money, except as the work progressed and the charcoal was de- 
livered, as delivery was specified in the contract. There could 
be no delivery unless the work was in progress, and until de- 
livery and the measurement of the coal, there could be no 
ascertainment of the money due or owing. Therefore, the 
stipulation is for the payment of money me as the work pro- 

gressed and charcoal was delivered. And for its own protec- 
tion the clause is inserted, that the defendant does not agree to 
pay much, if any, money as the job progresses. The stipula- 
tion as to furnishing corn and supplies is essentially different— 
these are to be furnished as it may be necessary to carry on 
said job of coaling. The job was being carried on, the work 
was in progress, while the plaintiff was engaged in cuttin 
timber, constructing kilns and ovens, and doing other work 
necessary to convert the timber into pore pecs which must 
be done before the coal could be produced. The work re- 
quired the assistance of others whose wants and necessities 
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must be supplied, and who, as well as the plaintiff, were bound 
to obtain their supplies from the store of the defendant. 

There is no limitation as to the amount or character of the 
supplies other than they must be such as are necessary to carry 
on the work—no limitation akin to that in reference to the pay- 
ment of money. The duty of furnishing the supplies restin 
upon the defendant, and the duty resting upon the plaintiff ond 
his employees to obtain them only from the store of the de- 
fendaut, are reciprocal—-the one can not exist without the other. 
It could hardly be insisted that the plaintiff and his employees, 
while engaged in the work which necéssarily precedes the de- 
livery of the coal, were at liberty to purchase supplies else- 
where than from the store of the defendant. Not having that 
liberty, it is but fair and reasonable that the duty of furnishing 
the supplies necessary to carry on the work should rest upon the 
defendant. Such, it seems to us, must have been the sense in 
which the parties understood the contract when it was made. 
From the very nature of the work, there would be a period of 
time when it would be in progress, and when supplies would be 
necessary to continue it, before coal could be made; and there- 
fore the parties intended, as they have stipulated, that the sup- 
plies should be furnished. If we were to adopt the construe- 
tion of the contract insisted on by the defendant, that the sup- 
plies were to be furnished only as money was to be paid—* as 
the work progresses and charcoal is delivered,” we do not see 
what force or meaning can be given to the stipulation that they 
were to be furnished as necessary to carry on the work. Nor 
can any reason be assigned for expressing in different language 
the obligation and duty to make payments of money, and the 
obligation and duty to furnish supplies. The words of the 
contract to which we have referred, can not be rejected. They 
were not introduced thoughtlessly or carelessly, for it is obvious 
the contract was drawn with care and deliberation. We repeat 
our conclusion, that the contract imposed upon the defendant 
the duty to furnish the plaintiff and his employees with corn 
and supplies necessary to carry on the work, not only while the 
charcoal was being delivered, but while the plaintiff was engaged 
in doing and hav:ng done work which was necessary in carrying 
out the object of the contract, the conversion of the timber into 
coal. <A reftisal of the defendant to furnish corn and supplies. 
not justified by a default on the part of the plaintiff, was a 
breach of the contract, giving to the plaintiff an immediate 
cause of action. — Fail v. McRee, 36 Ala. 61; George v. C. & 
MV. R. R. Co., 8 Ala. 234; Drake v. Goree, 22 Ala. 409. 

For a breach of the contract but one action lies, in which the 
plaintiff must recover his entire damages, though the period of 
performance has not expired at the time the action is commenced. 
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fail v. McRee, supra; Ramey v. Holcombe, 21 Ala. 567. The 
measure of recovery to which the plaintiff is entitled, accordin 
to former decisions, is the profits which he could have secure 
if he had been permitted to perform the contract.— Fail v. 
Mc Ree, supra ; p mse v. Holcombe, supra. The circuit court 
did not err, therefore, in excluding pines shal of the expense of 
building houses on the lands for the occupancy of the plaintiff 
and his employees, or of the expense incurred in bringing the 
employees to the lands. ’ 

Upon cross-examination, the plaintiff could properly inquire 
of the witness Glidden as to his-interest in the suit, and his re- 
lations to the defendant. The fact of interest and his relations 
to and. with the defendant may justly be considered by the jury 
in determining his credibility. But the amount of salary paid 
to him by the defendant for services rendered is not a fit sub- 
ject of inquiry. 

The result is, the circuit court erred in sustaining the demur- 
rer to the second and fifth breaches assigned in the complaint, 
and in giving the second instruction requested by the defend- 
ant. These are the questions to which the argument of coun- 
sel have been directed, and we do not deem it necessary to con- 
sider any others which may be presented by the record. 

Let the judgment be reversed and the cause remanded. 


Baker v. Trotter. 


Action on the Case, founded on Letter of Recommendation. 


1. When recommendation actionable.—The recommendation of another 
as to trustworthiness, to be actionable, must assert either that which the 
party making it knows to be false, or that of the truth of which he has 
no knowledge or well founded belief; and hence, a mere representation, 
by a stranger, of a fact which, at the time of making it, he believes to be 
true, can not render him liable for money loaned, or credit given thereon 
to the party in whose favor the representation was made. 

2. Admissibility of evidence; what an inference or conclusion.—In an 
action on the case, founded on a letter written by the defendant to the 
plaintiff, recommending another as trustworthy, the latter having loaned 
money on the faith thereof, the plaintiff can not testify as a witness, that 
he never would have loaned the money but for the letter written to him 
by the defendant, such testimony being, not of a fact, but of an inference 
or conclusion of fact, to be drawn by the jury. 

3. Action on letter of recommendation; admissibility of good character of 
the party in whose favor the letter was written.—In such an action, evi- 
dence of the good character of the party in whose favor the letter was 
written, having a tendency to show that the defendant had a well founded 
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belief in the truth of the representations made in the letter, is admissible 
for the defendant. 

4. Same; what admissible on cross-examination of witnesses.—In such 
action, the defendant having examined as a witness the party in whose 
favor the letter was written, it is error for the primary court to refuse to 
allow the plaintiff, on cross-examination, to ask the witness, for the pur- 
pose of affecting his credibility, whether, ‘‘ some two years previously, in 
the Circuit Court of Pike county, in which county he formerly lived, his 
character was not shown to be that of a hog-thief.’’ 


Appeat from Henry Circuit Court. 

Tried before Hon. H. D. Crayton. 

This action was brought by Joseph Baker against T. H. Trot- 
ter, J. Z. S. Connerly and Hosea Powell, and was commenced 
on 12th February, 1881. The complaint avers, in substance, 
that on 26th November, 1579, the defendants wrote, signed and 
delivered to J. M. Folksa letter addressed to the plaintiff, which 
is set out in the complaint; that Folks was then an entire 
stranger to plaintiff; that soon thereafter Folks brought the let- 
ter and delivered it to plaintiff, requesting the loan of $150, and 
representing that he owned “ plenty of unencumbered personal 
property,” and promising that he would, as soon thereafter as 
convenient, secure the payment of the loan by a mortgage on 
“said property,’ or would give to the plaintiff his note with 


good personal security. theretor; that plaintiff, relying on the 
representations made in said letter touching Folks, and upon 


the faith which it had induced plaintitf to have in the promises 
and statements of said Folks, loaned him $150; that Folks after- 
wards never performed nor tender performance of his promise 
to secure said loan, and has never repaid it; that Folks’ repre- 
sentation that he had “ sutticient unencumbered personal prop- 
erty which he could and would mortgage to plaintiff to secure 
the repayment of said $150, was false ;” that Folks was then, 
and ever since has been, wholly insolvent and untrustworthy ; 
and that said letter “‘ caused plaintiff's loss and damage as afore- 
said, wherefore he sues.” The cause was tried on issue joined 
on the plea of the general issue, the trial resulting in a verdict 
and judgment for the defendants, from which the plaintiff ap- 
pealed. After the plaintiff had introduced evidence tending to 
support the averments of his complaint, the defendants intro- 
duced evidence tending to show that, while they “ knew little 
about Folks or his property, yet they knew nothing against 
him, and believed him to be reliable and trustworthy ; that they 
had no purpose of defrauding or injuring the plaintiff, and gave 
said Folks the said letter to the plaintiff in a spirit of accom- 
modation,and believed that he would pay whatever he promised.” - 
It was also shown that Folks, at the time the letter was written, 
resided “ from three to five miles from the defendants, and that 
he had resided in that neighborhood, and defendants had known 
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him for a little over one year when the letter was written.” 
Exceptions were reserved to the admissibility of evidence, the 
facts in reference to which are sufficiently stated in the opinion. 

The circuit court gave to the jury, at the written request of 
the defendants, the following charges, to which the plaintiff ex- 
cepted: 1. “ Unless the evidence satisfies the jury that the rep- 
resentations made by the defendants were false or fraudulent, 
or that the representations were recklessly made, the plaintiff 
can not recover in this action.” 2. “If it appears to the jury 
from the evidence that the representations made by the jalend- 
ants were made by them in good faith, and not made recklessly, 
then the defendants are not liable, although the representations 
be proven to be unfounded.” 3. “ Although the evidence may 
show to the jury that Folks did not comply with his promise 
or promises to plaintiff, to secure the debt, yet, unless the evi- 
dence satisfies the jury that the representations were either 
recklessly or fraudulently made by the defendants, then the 
plaintiff can not recover in this suit.” 

The second and fourth charges requested by the plaintiff, and 
refused by the court, referred to in the opinion, are as follows: 
2. “ That it was the duty of Folks to make and tender to Baker 
a note with good personal security or a mortgage upon a suffi- 
ciency of personal property to secure the payment of the debt.” 
4. “That although Folks may have had enough personal prop- 
erty to have secured the debt, yet, if they believe from the evi- 
dence that he promised to give plaintiff a mortgage on it, and 
never made nor tendered a mortgage to the plaintiff upon said 
property, then that was a statement and promise which was 
false.” To the refusal to give these charges, and two others 
not necessary to be set out, the plaintiff duly excepted. 

The rulings on the admissibility of evidence, and the charges 
given and the refusal to charge as requested are here assigned 
as error. 


W. C. Oares, for appellant. (1) The letter written by the 
defendants was not a mere mY of opinion or recommend- 


ation, as in Hinstein v. Marshall, 58 Ala. 153, relied on by the 
appellees; but it was a letter of credit, on which the appellant 
acted to his injury. (2) Evidence of the good character of 
Folks was irrelevant, because, whether his character was good 
or bad, the letter induced the appellant to rely on Folks’ prom- 
ise, which was false, and they were responsible for the damages 
resulting to appellant. (3) The circuit court erred in sustain- 
ing appellees’ objection to the question propounded by appel- 
lant to Folks on cross-examination.—1 Greenl. on Ev. § 454; 
Ingram v. State, 67 Ala. 72; Hall v. State, 40 Ala. 706. 
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D. M. Seats and J. G. Cowan, contra. (1) The instrument 
on which this suit is founded is not a letter of credit, but is 
simply a letter of recommendation.—2 Abbott’s Law Dict. p. 
30; Hinstein v. Marshall, 58 Ala. 153. @) That the plaintiff 
would not have loaned the money but for the letter, was not a 
fact to which the plaintiff could legally testify.—Sledge v. 
Scott, 56 Ala. 206. (3) The cireuit court did not err in refus- 
ing to permit Folks to answer the question propounded to him 
by the plaintiff on cross-examination. It did not indicate the 
p cet of the action, whether civil or criminal, or whether 
Folks was a party to the suit, or a witness. It was not a legit- 
imate mode of impeaching the character of Folks, or of dis- 
crediting his testimony ; and it called for an opinion of the ef- 
fect of an effort to impeach on another occasion. (4) Nor did 
the court err in receiving evidence of Folks’ good character. 
The faith of defendants in writing the letter was involved, 
and Folks’ good character was pertinent to show their good 
faith—See Durr v. Jackson, 59 Ala. 203; 25 Ala. 174:1 
Greenl. on Ey. § 54; Gough v. St. John, 16 Wend. 646. 


e 


STONE, J.—1. This was an action on the case, for damages 
alleged to have been suffered by the appellant, in consequence 
of the following note, admitted to have been written by the 
appellees, and by them delivered to one J. M. Folks: “At 
Home, Henry County, Alabama, Nov. 26th, 1879. Mr. Joseph 
Baker, Present. This will introduce to you Mr. J. M. Folks 
who is in want of some money. Whatever he tells you, you 
may rely on it. T. H. Trotter, J. Z. S. Connerly, Hosea 
Powell.” 

The appellant loaned to Folks one hundred and fifty dollars, 
Folks promising either to execute to the appellant a mortgage 
upon sufficient property to secure the payment of the money, 
or to give him a note with personal security. Folks failed to 
comply with his agreement, and has not repaid the money. 

The theory upon which the appellant proceeds is, that the 
note written to him by the appellees is a guaranty, thereby ren- 
dering themselves liable to. make good to the appellant any loss 
he might sustain by reason of extending credit to Folks, al- 
though they may have believed, at the time of making the rep- 
resentations, that they were true. 

It was said by this court, in Einstein v. Marshall, 58 Ala. 
153: “ A representation of what is believed to be true, though 
false in fact, can not, when made by a stranger, confer a right 
of action.” The law requires that the recommendation, to be 
actionable, shall assert either that which the party making it 
knows to be false, or of the truth of which he has no knowledge 
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or well founded belief. But a mere representation, by a stran- 
ger, of a fact which at the time of making it he believes to be 
true, can not render him liable for the injury suffered.—Zin- 
steinv. Marshall, supra. 

The three charges requested by the appellees were clearly in 
accordance with these views, and the cireuit ¢ourt did not err 
in giving them. The 1st and 3d charges requested by the ap- 
pellant and refused by the court assert the reverse of this prin- 
ciple, and they were properly refused. 

2. The 2d and 4th charges requested by the appellant relate 
to matters subsequent to the giving of the note to Folks, and 
to the loan of the money by Baker. The giving of them could 
have had no other effect than to divert the attention of the jury 
from the real issues in the case, and to direct it to matters for- 
eign to the issues, and were, therefore, properly. refused. 

3. The court did not err in refusing to allow the appellant, as 
a witness for himself, to testify “that he never would have let 
Folks have the money but for the note written to him by the 
defendants.” This testimony was not of a fact; but an infer- 
ence or conclusion of fact to be drawn by the jury.—<S/edge v? 
Scott, 56 Ala. 202. 

4. Evidence of the good character of Folks, offered by the 
appellees, was properly admitted. It had a tendency to show 
that the appellees trad a well founded belief in the truth of the 
representations made by them in their letter to the appellant. 
Whether the representations were or not recklessly made, was a 
material inquiry in the case, and any evidence having a ten- 
dency to throw light upon it was proper and competent. 

5. The appellant, on cross-examination, proposed to ask the 
witness Folks, “If some two years previously, in the Circuit 
Court of Pike county, in which county he formerly lived, his 
‘character was not shown to be that of a hog-thief.” This was 
objected to, and ruled out. In this the circuit court erred. It 
was not proposed to prove he had been guilty of the crime, or 
had been convicted of it. That would have required the pro- 
duction of the record; and, if shown, would have rendered the 
witness incompetent.—Sylvester v. The State, 71 Ala. 17; An- 
derson v. The State, 72 Ala. 157. The fact sought to be proved 
was the character he bore in another county. This, to affect 
his credibility, not his competency. For this purpose, and on 
cross-examination, it was admissible.—Chdlds v. The State, 58 
Ala. 349; Jngram v. The State, 67 Ala. 67. If there was dan- 
ger of the testimony exerting an improper influence on the jury, 
that was a subject for a charge, limiting its effect to the question 
of credibility. It could not bear on the liability of the defend- 
ants, unless knowledge of such bad reputation was, in some le- 
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itimate mode, carried héme to them.—1 Brick. Dig. 847, §§ 
18-19. 
Reversed and remanded. 


Randle, Adm’r, v. Boyd. 
Bill in Equity to enforce Vendor's Lien. 


1. When decree not final.—To a bill filed to enforce a vendor’s lien on 
land for.unpaid purchase-money purchasers at a tax sale, made after the 
complainant’s lien had accrued, who were in adverse possession, claim- 
ing title under their tax deed, having been made — defendant, they 
demurred on the ground that they were improperly joined as defendants, 
and that the court had _ no jurisdiction to litigate and determine the 
validity of their title, and their demurrer having been sustained, and the 
bill dismissed as to them, a decree was rendered at a subsequent term 
granting the relief prayed against the other defendants, and from this de- 
cree the complainant appealed. Held, that the decree sustaining the 
demurrer interposed by the purchasers at the tax sale, and dismissing 
the bill as to them was interlocutory and not final, and that errors could 
be assigned thereon, although more than one year had elapsed after it 
was entered before the appeal was taken. 

2. Bill to enforce vendor’s lien; when adverse claimants can not be made 
parties.—In suits to enforce liens of vendors for unpaid purchase-money, 
as.in suits to foreclose mortgages, the general rule is, that adverse claim- 
ants can not be made parties for the purpose of litigating their title in a 
court of equity. 

3. Same; when adverse claimants proper parties.—But this rule is con- 
fined to such adverse claims of title as were derived from the vendor or 
vendee anterior to the purchase, or from a stranger either prior or subse- 
quent thereto. 

4. Same; when purchaser at tax sale may be made party defendant.—To 

a bill filed to enforce a vendor’s lien on land for unpaid purchase-money, 
a purchaser of the land at a tax sale, made after the accural of the com- 
plainant’s lien, may be properly joined as a party defendant. 
5. Bill in equity; rule as to joinder of defendants having separate in- 
terests.— Where the object of a bill in equity is single, it is no objection 
that the different defendants have separate interests in distinct and in- 
dependent questions, provided they are all connected with and arise 
out of the single object of the bill. 


AppeaL from Macon Chancery Court. 

Heard before Hon. N. S. Granam. 

This cause was before this court at a former term, and is 
reported under the title of Jones v. Randle. See 68 Ala. 258. 
After the cause was remanded an amendment to the bill was 
made, setting up more in detail the facts touching the pur- 
chase of the ale in controversy at tax sale by the defendants, 


William B. and Thomas Jones. The opinion states the facts 
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necessary to an understanding of the points decided on this ap- 
peal. 


James T. Norman and Davin Cropton, for appellant. (No 
brief came to the hands of the reporter.) 


Warts & Sens, contra. (1) Assignments of error must be 
to-the decree from which the appeal i is taken, and can not relate 
to any other, unless such other is a mere inter ‘locutory decree, 
and was involved in the rendition of the final decree from 
which the appeal is taken.— McDonald v. McMahon, 66 Ala. 
115; Waldrop v. Carnes, 62 Ala. 374; Jones v. Wilson, 54 
Ala. 50. (2) The decree of September 3rd, 1881, was a final 
decree so far as William B. and Thomas Jones were concerned. 
It settled a// the equities between the complainant and them, 
and an appeal could have been taken from it by the complain- 
ant.—See Zaylor v. Roberts, 3 Ala. 83; Thompson v. Camp- 
bell, 57 Ala. 183; Taylor v. Read, 4 Paige, 567; Jones v. Wil- 
son, 54 Ala. 50; ‘Creighton v. Paine, 2 Ala. 158; Creighton v. 
r. é M. Bank, 3 Ala. 156; Code of 1876, § 3916; ID.8 3918. 
It has been repeatedly held, that when a Dill is diamiiont out 
of court, either on demurrer or on motion to dismiss for want 
of equity, the decree is final and ceases to stand as a prefer- 
ence case under the statute, By the terms of the decree dis- 
missing the bill as to William B. and Thomas Jones, they were 
discharged from court; they no longer continued before the 
court, and could not be affected by any proceedings in that 
case at any subsequent term. As to them, the court, at any 
subsequent term, would be without jurisdiction, and any order 
or decree affecting thein or their interest, when they were not 
before the court, “would be coram non judice.—See Byrd v. 
McDaniel, 26 Ala. 5°2. (3) William B. and Thomas Jones 
were never brought back into court after they were discharged 
therefrom. It is not pretended that they were in court when 
the decree of May 15th, 1882, was rendered. To permit that 
decree to affect them or their interest,. would violate the funda- 
mental principle, that parties can not be deprived of their 
pooner “without due course of law.”—McCurry v. Looper, 

12 Ala. 823; Welburn & Co. v. MeUalley, 63 Ala. 436 ; Zeigler 
v. 8S. & NV. R. R. Co., 58 Ala. 594. (4) There may be more 
than one final decree ; ‘there may be several in the same cause, 
by name, where there are several defendants with separate and 
distinct interests, and there is no connection between them. 
Taylor v. Roberts, 3 Ala. 83; Thompson v. Campbell, 57 Ala. 
183: Royall v. Johnson; 1 Randolph, 432; McCoun v. Delany, 
2 Bibb, 440; Rhodes v. Williams, 12 Nev. 20; Gove v. Lyford, 
44 .N. 525; 2 Dan. on Ch. Pr. 993, note 8. (5) No assign- 
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ments of error can be made on a decree final (one settling the 
equities between the parties to it), which has been rendered 
more than one year before appeal from it, although appeal is 
taken from the last final decree in the cause within the time 
prescribed by law.— Waldrop v. Carnes, 62 Ala. 374; Jones v. 
Wilson, 54 Ala. 50; Bolling v. Jones,67 Ala.508; McDonald 
v. McMahon, 66 Ala. 116. (6) It is settled that in a suit to 
foreclose a mortgage, or to enforce a vendor’s lien, no relief 
ean be had against a person who is shown to hold adversely. 
2 Jones on Mort., § 1440; Dial v. Reynolds, 6 Otto, 340; 
Banning v. Bradford, 21 Minn. 308; Barbour on Parties in 
Eq. 493, and cases cited; Gage v. Perry, 93 Ill. 176; Roberts 
». Wood, 38 Wis. 66; Blackwood v. Van Vleet, 11 Mich. 252; 
Wilkinson %. Green, 34 Mich. 221; Colburn v. Broughton, 
9 Ala. 363 ; Tabor v. Cook, 15 Mich. 322; Springer v. Rosette, 
47 Ill. 223; Eagle Fire Co. v. Lent, 6 Paige, 635; Holcomb v. 
Holcomb, 2 Barb. 20; Banks v. Walker, 3 Barb. Ch. 488. To 
make one a proper party in such suit, he must not only become 
interested subsequently, but he must hold under the mortgagor, 
or mortgagee, so as to be in privity with their title — Roberts v. 
Wood, supra; Banning v. Bradford, supra. There is no aver- 
ment of the bill that William B. and Thomas Jones hold in 
privity with, or in subordination to Randle, or Ray, or Thomp- 
son; but it is shown that they hold in hostility to each of them. 
(7) Under the Alabama law, whatever may be the law of other 
States, the purchaser at a tax sale does not hold merely the in- 
terest of the defaulting tax payer, but he acquires the fee.—/ones 
v. Randle, 68 Ala. 258; Be v. Hearick, 14 Ind. 243; Bur- 
roughs on Tax. 346, § 122. He, therefore, not being at the 
time of his purchase a mortgagee or mortgagor of the land, . 
has an original, not a derivative title ; and, whether his title be 
good or bad, he holds adversely to the mortgagor and mort- 
gagee.— Blackwood v. Van Vleet, 11 Mich. 252. The an- 
thorities discussed and distinguished on this point.— Veiswanger 
v. Gwynne, 13 Ohio, 74; Black. on Tax Titles, 49; Gillett v. Web- 
ster, 15 Ohio, 623; O’ Brien v. Coulter, 2 Blackf. 421; Branson 
v. Yaney, 1 Dev. Eq. 77. (8) One out of possession can not 
tile a bill merely to remove a cloud from the title—Daniel v. 
Stewart, 55 Ala. 278; Plant v. Barclay, 56 Ala. 561. (9) If 
the tax title be void, this is no reason for a resort to equity, as 
a recovery might be had in ejectment. 


SOMERVILLE, J.—The present bill is filed for the en- 
forcement of a vendor’s lien, the parties defendant being the 
heirs of Ray and Thompson, who were vendees of the land, 
under an order of sale made by the complainant, Randle, in the 


year 1868, as the administrator of the estate of one Carter, and 
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also William B. and Thomas Jones. The two latter defend- 
ants are alleged to have been in possession of the land, claim- 
ing it adversely, under a tax-sale made in the year 1873, several 
years after the accrual of complainant’slien. They demurred to 
the bill on the ground that they were improperly joined as de- 
fendants, insisting that the chancery court possessed no juris- 
diction to litigate and settle the validity of their claim under 
the tax-deed. This demurrer was sustained, and a decree 
rendered on September 3, 1881, dismissing the bill as to them. 
At an ensuing term of the court, the chancellor rendered 
another decree, on May 15, 1882, granting the relief prayed as 
against the other parties to the suit. 

This appeal is taken from the last decree, but the assignments 
of error are based on the first decree, upon the theory that it 
was interlocutory and not final in its nature. The motion is 
now made to strike out these assignments on the ground that 
the decree of September 3, 1881, was final, and that, more than 
one year having elapsed since its rendition, it was barred at the 
time the appeal was taken. This is the first question which is 
presented by the record for our decision. 

It is often said that-appellate courts will not undertake to 
review litigated cases by piecemeal. Itis the policy of the 
law to prevent a multiplication of law-suits by the unnecessary 
splitting up of actions, the encouragement of which tends to 
a burdensome accumulation of costs, and a vexatious delay of 
justice. The spirit of our decisions, in full accordance with’ 
this principle, is strongly in favor of the doctrine, that, as a 
general rule, there can be but one final decree upon the merits 
of any one cause, settling the equities and adjudging the rights 
of the parties litigant, and that a decree which goes to this 
extent is final, although the cause is still in progress, and a 
reference to the register may be necessary in order to ascertain 
facts for an account between the parties.—/Jones v. Wilson, 54 
Ala. 50; Bradford v. Bradley, 37 Ala. 453; Garner v. 
Prewitt, 32 Ala. 13. It is said by Mr. Freeman that the 
general rule, recognized by the courts of the United States, 
and by the courts of most, if not all of the States, is, that “no 
judgment or decree will be regarded as fina/, within the mean- 
ing of the statutes in reference to appeals, wn/less all the issues 
of law and of fact necessary to be determined were de- 
termined, and the case completely digposed of, so far as the 
court had power to dispose of it.’—Freeman on Judg. (3d Ed.) 
$34. In the case of Martin v. Crow, 28 Texas, 614, it is 
said: “* When the whole of the matter in controversy is finally 
disposed of as to all the parties, then there is a tinal judgment, 
and not before, from which an appeal or writ of error can be 
taken.” 
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There are said to be some exceptions to this general rule, 
where courts refuse to dismiss appeals from judgments, which 
do not completely dispose of the cases in which they were 
rendered. These exceptions, if they exist at all, under our 
system of equity practice, are based upon the peculiar cirenm- 
stances of hardship which attend the enforcement of these 
judgments or decrees, by which the defendants, against whom 
they are rendered, might be deprived by delay of all benefit 
to be derived from an appeal at any later stage of the proceed- 
ings.—Freeman on Judg. § 35; Barnard v. Gibson, 7 How. 
650; Trustees v. Greenough, 105 U. 8.527. Whether, in cases 
of this character, an appeal would lie under our rulings, or the 
party, whose rights are threatened with irreparable damage by 
delay, would have a remedy by mandamus, we have no-ocea- 
sion now to decide. It is manifest that this case is not of that 
peculiar class. 

We are cited by appellee’s counsel to two or three adjudged 
eases, holding the doctrine that a decree may be final as to one 
of several defendants, whose interests are not at all connected 
with each other, althongh the cause may still be pending in 
court as to the others. But these authorities are opposed to 
what has been considered the uniform practice in this State 
from the earliest history of our system of equity jurisprudence, 
and the doctrine established by them can not be regarded as 

sound and tenable, unless, perhaps, in the class of exceptional 
eases to which we have above alluded. 

The motion to strike out the assignments of error must be 
overruled, the decree of September 3d, 1881, being interlocutory 
and not final. 

It is further insisted, if the assignments of error be per- 
mitted to stand, that the demurrer was properly sustained on 
the ground of misjoinder and multifariousness. The rule.as 
to parties in the present proceeding is obviously analogous to 
that prevailing in ordinary foreclosure suits. The general rule, 
in such eases, is settled to be, that adverse claimants can not be 
made parties for the purpose of litigating their title in a court 
of chancery. “The only proper parties are the mortgagor and 
mortgagee, and those who have acquired any interests from 
them subsequent to the mortgage. An adverse claimant isa 
stranger to the mortgage and the estate. His interests can in 
no way be affected by the suit, and he has no interest in it. 
There being no privity between him and the mortgagee, the 
latter can not make him a party defendant for the purpose of 
trying his adverse claim in the foreclosure suit.”—2 Jones on 
Mortgages, § 1440; Banning v. Bradford, 21 Minn. 308; s. 
c. 18 Amer. Rep. 398; Dial v. Reynolds, 96 U.S. 340. This 
rule has been held to include adverse prior encumbrancers also, 
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who, it is said, can not be made parties defendant to fore- 
closure suits, for the purpose of contesting their ¢¢les, but only 
for the purpose of making a sale of the whole title, and of 
paying off such. prior encumbrances from the proceeds of sale. 
2 Jones on Mort. § 1439 ; Chamberlain v. Lyell, 3 Mich. 448. 
3ut questions involving the priority of lien, as between two or 
more mortgages executed by the same mortgagor, may properly 
be adjudicated in a foreclosure suit instituted by one of them. 
2 Jones on Mort. § 1445. Whether a prior mortgage may not 
be assailed for fraud, and the prior mortgagee made a party 
defendant for this purpose, we need not here decide. 

This principle is evidently based upon the theory that a 
court of equity has no jurisdiction to try the validity of mere 
legal titles, which have no privity of derivation or connection 
with that of the mortgagor or mortgagee, but 7s ¢ndependent 
of and paramount to it. Hence, in our opinion, it should be 
confined to such adverse claims of title as were derived from 
the mortgagor or mortgagee anterior to the date of the mort- 
gage, or from a stranger either prior or subsequent to such 
time. The following rule, stated by Chancellor Walworth, 
seems to have received the general concurrence of the courts, so 
far as I have been able to discover. In the case of the Eagle 
Fire Co. v. Lent, 6 Paige, 637, he says: “So far as mere legal 
rights are concerned, upon a bill of foreclosure, the only proper 
parties to the suit are the mortgagor and mortgagee, and those 
who have acquired rights or interests under them subsequent to 
the mortgage. And the mortgagee has no right to make one 
who claims adversely to the title of the mortgagor, and prior 
to the mortgage, a party defendant for the purpose of trying 
the validity of his adverse claim of title in this court.””—Corn- 
ing v. Smith, 6 N. Y. 82; Chamberlain v. Lyell, 3 Mich. 448 ; 
Holcomb v. Holcomb, 2 Barb. (N. Y.) 20; Pelton v. Farmin, 
18 Wis. 222; Wright v. Dudley, 8 Mich. 115; Barbour on 
Parties, 493. 

The claim of the demurrants is shown to be based on a taa- 
title acquired in the year 1873, several years after the sale of 
the land, and, therefore, after the creation of complainant’s 
lien for the purchase-money. The important fact is, that it was 
not anterior to this date. It may be true that a purchaser at 
a valid tax-sale acquires not only the interest or right of the 
owner of the jland to whom it is assessed, but a good title to 
the land itself, free from the claims of all persons.—Burroughs 
on Tax. § 122, p. 346; Jones v. Randle, 68 Ala. 258. Yet it 
can not be assumed that the mortgagor was not the owner of a 

ood and perfect title, in the absence of proof to the contrary. 
Tt is very certain also that, as the greater always includes the 
less, a claimant under a tax-sale, after the excution of a mort- 
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gage, must claim to hold and own the equity of redemption as 
a component part of his tax-title, and to this extent there is a 
certain privity of title between them referable to the tax pro- 
ceedings, which are primarily against the owner, who has a 
right to appear and defend in the probate court against any 
judgment of condemnation. Mr. Jones, in his treatise on 

ortgages says, that “one who claims under a tax-title is a 
proper party, as the claim is made for an interest in the equity 
of redemption.”—2 Jones on Mort. §§ 1440,1445. Mr. Black- 
well is an authority for the same doctrine. “It is also held,” 
he says in his work on Tax Titles, “ that creditors who have a 
lien upon land which has been sold for taxes, or who have a 
right in equity to resort to the land, for the payment of their 
debts, may file a bill to set aside an illegal tax-sale, and thus 
dispel any cloud upon the title of their debtor, and remove 
any obstacle thus created to the enforcement of their lien or 
right.”—Blackwell on Tax Titles (4th Ed.), *491; Gillett v. 
Webster, 15 Ohio, 623; O’Brien v. Coulter, 2 Blackf. 421; 
Branson v. Yancy, 1 Dev. Eq. 77; Horton v. Ingersoll, 
13 Mich. 409; Lee v. Ruggles, 62 Ill. 427; Kelsey v. Abbott, 
13 Cal. 609. In the case of Johnson & Seats v. Smith's 
Adm’r, 70 Ala. 108, we held that a bill filed by a vendor to 
enforce his vendor’s lien for the unpaid purchase-money, was 
not bad for misjoinder or multifariousness, because it sought 
to redeem the land, and set aside a tax-sale and cancel a cer- 
tificate of purchase, as a cloud on complainant’s title, the de- 
fendant holding the certificate of nai in that case being 
also a sub-purchaser from the original vendee, and it being his 
duty, therefore, to pay the taxes. The decision is based upon 
the general rule, that equity, having assumed jurisdiction for 
the purpose of enforcing a lien, would make it effectual for 
the purpose of complete relief by removing the cloud on the 
title as an impediment to the enforcement of such lien. The 
objection of multifariousness does not hold * where one general 
right is claimed by the plaintiff, although the defendants may 
have separate and distinct rights.’—Dimmock v. Bixby, 20 
Pick. 377; Larkins v. Biddle, 21 Ala. 252. Where the object 
of the suit is single, it is no objection that the different de- 
fendants have separate interests in distinct and independent 
questions, provided they are “all connected with and arise out 
of the single object of the suit.”—Boyd v. Hoyt, 5 Paige, 65. 
The reason of the rule is that courts uf equity are averse to a 
multiplicity of suits, and always strive to prevent unnecessary 
and useless litigation, so far as they can, without, on the other 
hand, vexing parties with the litigation of questions with 
which they have no concermm.—Féllows v. Fellows, 15 Amer. 
Dee. pp. 428-29, note. 
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It is our opinion that the demurrants were proper parties 
defendant to the present bill, and the court erred in sustaining 
the demurrer and dismissing the bill as to them. 

The other questions argued do not properly arise under the 
demurrer, but have reference to the merits of the case in other 
aspects, as to which the chancellor has made no ruling. 

Reversed and remanded. 


Lawson v. Alabama Warehouse Com- 
pany. 


Bill in Equity by Creditor to have Conveyance of Land set 
aside as Fraudulent. 


1. Fraudulent conveyance; proof of debt on bill filed to set aside. —When 
a party, claiming to be a creditor of the grantor, seeks by. bill in equity 
to set aside a conveyance as fraudulent, he must establish the existence 
of a debt, to the payment of which the property conveyed could be sub- 
jected, if the conveyance did not stand in the way, obstructing legal 
remedies ; and the existence of such debt the parties claiming under the 
deed may dispute, requiring it to be proved, and against it they may 
prefer any defense, not merely personal, which the debtor could have 
preferred in an independent suit upon it. 

2. Bill to set aside fraudulent conveyance by judgment creditor; effect of 
judgment as evidence.—A judgment against the grantor, when rendered 
by a court of competent jurisdiction, in the regular course of judicial 
proceedings, in the absence of fraud or collusion, is conclusive evidence 
of a debt existing at the time of its rendition, but is not evidence that 
the debt existed at any time anterior thereto; and hence, if the convey- 
ance is impeached as merely voluntary, and the judgment was rendered 
subsequently to the execution of the conveyance, there must be other 
evidence of the debt; but if, as in this case, the conveyance is assailed 
as tainted with actual fraud, thereby rendering it void, not only as to ex- 
isting, but also as to subsequent creditors, the judgment, of itself, estab- 
lishes the existence of a debt, authorizing the creditor to impeach the 
conveyance. 

3. Same; grounds on which judgment may, and may not be contested. 
The grantee in a conveyance assailed for fraud by a judgment creditor of 
the grantor, not being a party or privy, may contest the validity of the 
judgment; and in defense, he may show that the court rendering the 
judgment had no jurisdiction, or that there was no debt of legal obliga- 
tion, or other real cause of action, or that the judgment was the result 
of fraud and collusion between the parties; but mere irregularities in 
the proceedings, or errors which the debtor has waived, or which could 
only be corrected on appeal or writ of error, are not available to him as 
a defense. 

4. Same; what does not constitute a ground for contesting the judgment. 
On a bill filed by a corporation, seeking, as creditor of the grantor, to 
have a conveyance of land set aside as fraudulent and void, the fact that 
a judgment in which the demands of the corporation were merged, was 
rendered in the name of the stockholders, is not available as a defense to 














290 ' SUPREME COURT (Dec. Term, 


{Lawson v. Alabama Warehouse Company. | 


the parties claiming under the deed, when it is shown that the demands 
on which the judgment was founded, were just, and really belonged to 
the corporation, that the suit was commenced and prosecuted to judg- 
ment in the name of the stockholders, as beneficial owners, with the 
consent and by the acquiescence of the corporation, but through error 
= inadvertence, and there was no fraud, or collusion, or want of good 
aith. 

5. Same; holder of legal title to judgment necessary party.—To the bill 
in such case the stockholders, holding, as they do, the legal title to the 
judgment, in which the demands of the corporation were merged, are 
necessary parties; the right and interest of the corporation in the judg- 
ment being strictly and purely equitable. 

6. Absence of necessary parties to bill in equity; how objection on ac- 
count of, made.—It is the settled rule, that when a suit in equity can not 
be properly disposed of, on the merits, without the presence of absent 
parties, objection may be made at the hearing, or on error, or it may be 
taken by the court ex mero motu. 


Apreat from Pike Chancery Court. 

Heard before Hon. H. Avsritt. 

As originally filed, this was a bill by the Alabama Warehouse 
Company, a body corporate under the laws of this State, and 
by certain named individuals, who are averred to be stock- 
holders in said corporation, and “interested in this suit, and 
made co-complainants,” against John R. Lawson and W. L. 
Jones, seeking to have a mortgage on real estate, executed by 
Jones to Lawson on 11th October, 1873, set aside as having 
been made for the purpose of hindering, delaying and defraud- 
ing the creditors of said Jones, and, therefore, as fraudulent 
and void as against the oo corporation, claiming to be 
a judgment creditor of said mortgagor. Touching Jones’ in- 
debtedness to said corporation, the bill avers that on 31st 
August, 1872, said Jones applied to the Alabama Warehouse 
Company fora loan of money, and obtained, at that time, $1000, 
delivering to the company, as collateral security therefor, certain 
bonds of the town of Troy; that “the said Jones afterwards, 
during the year 1872, received from said company, at divers 
times, divers large sums of money, and he made several pay- 
ments on the same, in the shipment of cotion to said company, 
and, at the end of the season, it was found that said Jones was 
indebted to said Alabama Warehouse Company in a large sum 
of money, to-wit, over one thousand dollars;” that the com- 
plainants named as stockholders brought suit against the defend- 
ant Jones on said indebtedness in the Cireuit Court of Pike 
county, and “on the 24th day of October, 1874, the said de- 
fendant confessed judgment for the sum of five hundred dol- 
lars and costs, with leave to litigate as to the balance of said 
claim; and, at the spring term, 1875, of said court, judgment 
was rendered for the balance of said claim, amounting to six 
hundred and eighty. seven 95-100 dollars;” that said judg- 
ments “ were, at the times of their rendition, and are now the 
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property of the Alabama Warehouse Company ; ” and that they 
ave never been satisfied, executions thereon having been issued 
and returned “no property found.” The defendants demur- 
red to the bill on the ground, among others, that there was a 
misjoinder of parties complainant. Thereupon the bill was 
amended by striking out the names of the plaintiffs in said 
judgments as parties complainant, and by averring the sale of 
the Troy bonds, and a credit of the proceeds on said judgments. 
Both defendants answered, Lawson averring in his answer that 
he had no knowledge or information as to 5» Reet indebtedness, . 
or the rendition of the judgments against him, and, therefore, 
denying the averments of the bill in reference to these matters. 
The complainant, on the submission of the cause, read in evi- 
dence (1) an obligation, signed by Jones, and dated 31st August, 
1872, reciting that the Warehouse Company had, on that “day, 
advanced to him $1000 for the purpose of buying cotton, and 
obligating Jones to forward to the company all cotton which he 
might buy, for storage at the usual rates, and for sale at an 
agreed rate of commission, and to place with the company, 
within three days, certain bonds issued by the town of Troy, as 
collateral security “until” he had shipped said cotton and had 
paid his “note at one day after date ;” (2) an agreement also 
signed by Jones, dated 12th March, 1874, reciting, in substance, 
an indebtedness of $1150.52, made up of the advances of 31st 
August, 1872, and other subsequent advances, for which he, on 
that day, had executed his note to the company, and providin 
that the Troy bonds should be held by the company as solintgeal 
security for the payment of said note; and (3) a transcript from 
the Cirenit Court of Pike county of the record and proceedings 
in a suit in said court, in which Thos. Pullman and others (the 
stockholders mentioned in the bill), deseribed as “‘ copartuers 
doing business in the firm name of the Alabama Warehouse 
Company,” against the said W. L. Jones, founded on a promis 
sory note for $1150.52, dated as alleged in the complaint, on 
12th March, 1874, and payable to the “Alabama Warehouse 
Company ” one day after date, in which a judgment was ren- 
dered, by confession, on 24th October, 1874, for $500, and the. 
cause continued for litigation as to balance claimed, and in 
which another judgment was also rendered, on 17th April, 1875, 
on verdict, for $687.95. Other than this documentary evidence, 
to which no objection was made, no testimony was introduced 
as to Jones’ indebtedness to the ‘complainant ; nor was any evi- 
dence introduced by the defendants for the purpose of assailing 
the transactions between the company and Jones, or of showin 
fraud, collusion or bad faith by them or either of them. It 
was also shown that the indebtedness, at the time the suit was 
brought, and the judgments rendered thereon belonged to the 
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corporation. Evidence was also introduced by both parties on 
the question of fraud vel non in the execution of the mortgage 
sought to be set aside, which need not be set out. So far as 
disclosed by the record, no objection was made in the court be- 
low to the failure to make the plaintiffs in the judgments par- 
ties. 

On the hearing, had on pleadings and proof, relief was 
granted to the complainant ; and that decree is here assigned as 
error. 


Rice & Wixey, for appellants. 


N. W. Grirrin and Ciopron, Hersert & Cuampers, contra. 


BRICKELL, C. J.—It is an incident of the “ absolute power 
which a man possesses over his own property, that he may make 
any disposition of it in which he does not interfere with the ex- 
isting ~ ge others, and such disposition, if it be fair and 
real, will be valid. The limitations on this power are those 
only which are prescribed by law.”—wSexton v. Wheaton, 8 
Wheat. 229. The statute of frauds avoids gifts or conveyances 
only as to creditors or purchasers—the only persons whose 
rights are interfered with, and who can from them sustain legal 
injury. Between the parties and their privies, they are valid, 
and have the same operation and effect, as if. they were un- 
tainted with a covinous intent, and founded on an adequate 
valuable consideration. Strangers have no right or interest in 
questioning, and are not permitted to impeachthem. The pri- 
mary fact, of consequence, when a party claiming to be a cred- 
itor avers a gift or conveyance to be in fraud of his rights, is 
thé existence of a debt, to the payment ef which the property 
conveyed could be subjected, if the gift or conveyance did iot 
stand in the way, obstructing legal remedies. The parties 
= under the gift or conveyance may dispute the exis- 
tence of the debt, may require it to -be proved, and may prefer 
against it any defense, not merely personal, whieh the debtor 
could have preferred in an independent suit upon it.—Half- 
man v. Ellison, 51 Ala. 543; Pickett v. Pipkin, 64 Ala. 520, 

While, as owner, it is an incident of his power to make such _ 
dispositions of-his property as he may choose, if the limitations 
the law imposes on the power are not offended, so in the crea- 
tion 6f debts, in establishing between himself and others the re- 
lation of debtor and creditor, the debtor is accountable to no one 
unless he acts mala fide.—Candee v. Lord, 2 Coms. 269. 
Therefore, a judgment against the donor, or grantor, whether 
rendered prior, or subsequent to the gift or conveyance, is com- 
petent evidence of the debt, of the fact that the party in whose 
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favor it was rendered, stands in a relation to be injured and 
affected by the gift or conveyance. When rendered by a court 
of competent jurisdiction, in the regular course of judicial pro- 
ceedings, in the absence of fraud or collusion, it is conclusive 
evidence of a debt existing at the time of its rendition.—Du- 
bose v. Young, 14 Ala. 139; Snodyrass v. Br. Bank Decatur, 
25 Ala. 161; Troy v. Smith, 33 Ala. 469. It is not evidence 
of an indebtedness existing at any time anterior to its rendi- 
tion ; and if the conveyance is impeached as merely voluntary, 
as wanting only in a valuable consideration, if the time of ren- 
dition is subsequent to the conveyance, there must be other evi- 
dence than the judgment affords to show the existence of the 
debt when the conveyance was made. Butif, as in the present 
ease, the gift or conveyance is assailed as tainted with actual 
frand, as having been made with the intent to hinder, delay; or 
defraud existing creditors, it is void, not only as to such cred- 
itors, but as tosubsequent creditors ; and the judgment, of itself, 
establishes the right of the creditor to impeach the gift or con- 
veyance.— Elliott v. Horn, 10 Ala. 348; Thomas v. DeGraffen- 
reid, 17 Ala. 611; Foote v. Cobb, 18 Ala. 585; Huggins v. 
Perrine, 30 Ala. 396. 

The donee or grantee may contest the validity of the judg- 
ment—he is not a party or a privy to it. The want of juris- 
diction in the court to render it; the want of a debt of legal 
obligation, or of any real cause of action to support it; that it is 
the result of frand and collusion between the parties to it, may 
be shown. But irregularities in the course of the proceedings 
can not be drawn in question collaterally, and can not be in- 
quired into; nor can any errors which the debtor has waived, or 
which could be corrected only by an appeal or writ of error to 
a superior tribunal, -be taken advantage of, or made available. 
Pickett v. Pipkin, supra. 

The action at law against the mortgagor, it may be, could 
have been successfully defended upon the ground that the plain- 

‘tiffs therein had not, as they alleged, the beneficial ownership in 
the demands upon which it was founded. The defense could 
have been made only by verified plea, and if in that form it 
was not interposed, it was waived. . The justness of the debts 
or demands is now fully proved, and all that can be said is, that 
parties, not having in them a sufficient legal or equitable inter- 
est to maintain an action at law, were suffered to proceed to 
i 05 It is now insisted that the mortgagee ought not to 

concluded by the laches of the mortgagor in making de- 
fense against the suit at law. We think otherwise, in view of 
the particular facts of the case. It is apparent that the com- 
menceinent of the suit at law, and its prosecution to judgment 
in the name of the stockholders of the company, as the benefi- 
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cial owners of the demands upon which it was founded, in- 
stead of the name of the company to whom they really be- 
longed, was an error or inadvertence. The suit was com- 
menced and proseented with the consent and by the acquies- 
cence of the company now claiming the judgments as its pro 
erty. There was no fraud or collusion, or want of good faith. 
The plaintiffs in the judgments, in this state of facts, hold them 
as mere trustees of the company, and there is no opportunity 
for vexing the debtor, or those claiming under him with double 
litigation, or subjecting them to double liability for the same 
cause. The case would be different, if the mortgagor had, sub- 
sequently to the mortgage, submitted to a judgment, not 
founded on a real debt, or a just cause of action; or if he had 
suffered a judgment rendered against him on a real debt, at the 
suit of parties having no interest in it, and not acting with the 
consent of the creditor having the right and interest. 

The judgments have merged the simple contracts on which 
they are founded, and the right and interest in them which the 
— asserts, are strictly and purely equitable. The legal 
title to the judgments resides in the plaintiffs in whose favor 
they were rendered, who may exercise it not only to the preju- 
dice of the appellee, but to the injury of the mortgagor and 
mortgagee, driving one or the other party to the circuitous pro- 
cess of other suits for the purposes of protection. A court of 
equity requires the person having the legal title to the subject- 
matter of suit to be made a party, either as plaintiff or de- 
fendant, though he may not have a beneficial interest, so that 
the legal title may be bound by the decree.—Story’s Eq. Pl. § 
153; Plowman v. Riddle, 14 Ala. 169. When a bill is brought 
by the assignee, or other equitable holder of a judgment, to 
obtain satisfaction through a decree of the- court, the assignor, 
or the party having the legal title is a necessary party, in whose 
absence a decree will not be rendered.—Cathcart v. Lewis, 1 
Vesey, jr., 463. 

It is the settled rule, that when a suit in equity can not be 
disposed of properly on the merits, without the presence of 
absent parties, objection may be made at the hearing, or on 
error; and in the absence of an objection. it may be taken by 
the court ex mero motu..—Goodman v. Benham, 16 Ala. 625; 
McMaken v. McMaken, 18 Ala. 576; Woodward v. Wood, 19 
Ala. 213; Prout v. Hoge, 57 Ala. 28; Dooley v. Villalonga, 
61 Ala. 129. 

Originally, the plaintiffs in the judgment were made parties 
complainant. A demurrer was interposed, founded on the hy- 
pothesis, that the fair intendment from the bill was, that they 
were joined merely because they were the stockholders of the 
company. That may have been, and was, perhaps, the idea of 
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the pleader in framing the bill, and if they had borne no other 
relation to the subject-matter of the suit than that of stock- 
holders, the bill was obnoxious to demurrer. The appellee 
submitted to the demurrer, and amended the bill by striking 
out the plaintiffs as parties. If there had been a clear and or- 
derly statement of the facts, showing there was a necessity for 
their presence as parties, because in them resided the legal title 
to the judgments at law, and that between them and the ap- 
eg there was no eonflict of interest, the demurrer would 
iave been frivolous. However that may be, it would violate 
the policy of the court, if a decree were sustained which can 
not be safely obeyed, because of the absence of parties whose 
presence is necessary to quiet the litigation. e are con- 
strained upon this ground to reverse the decree of the chancel- 
lor and to remand the cause. We forbear the expression of an 
opinion upon the merits of the controversy, as the case may 
hereafter be presented upon a different state of facts. 


Seals v. Edmondson. 


Action for Recovery of Personal Property in Specie. 


1. Detinue; present unqualified right of possession necessary to main- 
tain.—In order to maintain detinue or the statutory action for the recov- 
ery of chattels in specie, the plaintiff must have, as against the defendant, 
a present, unqualified right to the possession of the chattel, in its present 
form; and hence, if there be any preliminary act or condition precedent 
to be performed, before the enqualied right of possession attaches, the 
action can not be maintained. 

2. Same; when can not be maintained.—The owner of a few of a large 
number of bales of cotton stored in a burning warehouse, having saved 
a part of the cotton, declaring at the time that if he could not hold it un- 
der the law, he would surrender it on being paid for his labor and ex- 
pense in saving and baling it, and the warehouseman, with knowledge of 
the services and of the terms on which they were being rendered, having 
assented thereto, or acquiesced therein, this constituted a contract be- 
tween the parties, entitling the person rendering the services, the cot- 
ton not being identified as his own, to payment for his labor and expense 
in saving and baling the cotton, and to its possession until he was paid; 
and to enable the warehouseman to maintain detinue against such per- 
son forthe recovery of the cotton so saved and baled, he must first pay 
or tender the value of the services performed, and the amount of ex- 
penses incurred in saving and baling the cotton. 

3. Same; when can be maintained.—But if the warehouseman objected 
to the services tendered and, performed, and did not afterwards expressly 
or impliedly assent to the terms proposed, then there was no contract 
between the parties, and a payment or tender of the value of the services 
performed, and of the expenses incurred in saving and baling the cotton 
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was not necessary to enable him to maintain detinue for the recovery of 
the cotton. 

4. Same; what not sufficient evidence of title to > fact that 
the party rendering such services owned twelve out of seven hundred and 
fifty bales of the cotton stored in the warehouse, unidentified cotton 
enough to make fourteen bales only having been saved from the fire, does 
not of itself tend to prove that any part of the cotton saved by him was 
his aa 4 

5. ‘hen general charge on effect of testimony erroneous.—Where the 
testimony in a cause is neither very clear nor free from conflict, a general 
charge on its effect is not authorized. 

6. When charge presumed to have been requested in writing.—This court 
will presume that a general charge in favor of the appellee was requested 
in writing, on the mere failure of the record to affirm that a request 
therefor was preferred in writing. 


Appeat from Barbour Cireuit Court. 

Tried before Hon. H. D. Crayton. 

This was an action brought under the statute by R. Q. Ed- 
monson against D. M. Seals for the recovery of four bales of 
cotton, and was commenced on 28th April, 1881. As shown 
by the evidence, a warehouse in the city of Eufaula, owned 
and operated by the plaintiff for the storage of cotton, con- 
taining about seven hundred and fifty bales of cotton, was, on 
25th December, 1880, with all the cotton stored therein except 
about fourteen bales, destroyed by fire. Of the cotton stored 
in the warehouse at the time of the fire, the defendant owned 
twelve bales, for which he had the plaintiff's receipt as ware- 
houseman. The fourteen bales which were saved “ were left 
by the fire in an undistinguishable mass, consisting of parts of 
bales and loose cotton, an bales of which [the cotton sued 
for] were gathered up by direction of the defendant, and the 
fire in said cotton was by him extinguished ;” and this cotton 
was in the possession of the defendant at the time this suit was 
brought. he cireumstances under which the cotton was 
saved, necessary to an understanding of the points decided, are 
sufficiently stated in the opinion. The defendant offered testi- 
mony tending to show that “the labor and expense in saving . 
and baling said four bales of cotton were worth sixty dollars.” 
It is not besa that the plaintiff paid or tendered this or any 
other amount to the defendant before commencing his-suit. 
The court charged the jury, that if they believed the evidence, 
they must return a verdict for the plaintiff, and the defendant: 
excepted. The bill of exceptions does not show that this 
charge was requested by the plaintiff. The giving of this charge 
is here assigned as error. 


Warts & Sons, for appellant. (1) The record fails to show 
that the charge given was requested by the plaintiff. Without 
such request, the court had no right to give the charge.—Code 
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of 1876, § 3028; 65 Ala. 475; 50 Ala. 149; 64 Ala. 240; 63 
Ala. 432. (2) There was a conflict in the evidence, and the 
giving of the charge was erroneous for that reason.—57 Ala. 
253; 54 Ala. 161. (3) The evidence shows a confusion of 
— by accident ; and in as much as it is shown that the de- 
endant had twelve bales of cotton in the warehouse, he be- 
came part owner of the four bales saved, to the extent his 
twelve bales bore to the whole number destroyed.—Story on 
Bail. § 40, and authorities cited in note 5 on page 50; L’yder 
v. Hathaway, 21 Pick. 304; Low v. Martin, 18 Til. 286; 
Moore v. Erie R. Co., 7 Lansing, 39. As in detinue the evi- 
dence must show that the plaintiff has the whole legal title 
(1 Brick. Dig., p. 572, § 6), it follows that the plaintiff can not 
maintain this suit. (4) The plaintiff did not offer to pay the 
defendant his reasonable compensation for saving the cotton. 
The latter had the right to retain possession until he was paid 
or tendered such compensation.—2 Kent's Com. m. p. 365. 


G. L. Comer, contra. (1) The plaintiff, being bailee of the 
cotton, had the right to the possession of it against all persons 
except his bailar ; and, as such bailee, he had the right to main- 
tain this suit.—1 Brick. Dig., p. 572, $$ 7, 8,9. (2) The ae- 
tion can not be defeated by defendant by setting uptitle in some 
other person without connecting himself with that title—1 
Brick. Dig., p. 574, § 48. (3) The law gave the defendant no 
lien for saving the cotton, and no lien by contract was proved. 


STONE, J.—This is a statutory action for the recovery of 
chattels in specie—very like the common law action of detinue. 
On all questions material to be here inquired into, it is gov- 
erned by the same rules as those which obtain in the action of 
detinne. In fact, it is the common law detinue, with some 
statutory additions. One controlling principle, in this form of 
action, is, that to maintain it, the plaintiff must have, as against 
the defendant, a present, unqualified right to the possession of 
the chattel, in its present form. If there be any preliminary 
act, or condition precedent to be performed, before the un- 
qualified right of possession attaches, then detinue can not be 
maintained.—1 Brick. Dig. 572, §§ 6, 8, 9. 

The testimony showing the circumstances under which the 
appellant gathered up and baled the waste cotton, left by the 
fire, is neither very clear, nor very harmonious. One phase of 
the testimony, at least, tends to show that appellee, plaintiff be- 
low, was present and cognizant of the services being rendered by 
appellant in saving the cotton ; that appellant stated he intended 
to hold the cotton for himself, if he could; -and if he could not 
hold it under the law, then he would surrender it on being paid 
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for his labor, trouble and expense in saving and baling it ; that 
appellant and the attorney of the insurance companies, inter- 
ested in the saving of as much as nine-tenths of all the cotton 
destroyed by the tire (some 700 bales), agreed to these terms ; 
that both appellant and the said attorney informed plaintiff— 
appellee—of this agreement, and that he expressed no objec- 
tion. The law frequently implies contracts from the conduct 
of parties. If one perform useful services and works for an- 
other, of a character that is usually charged for, with the 
knowledge of that other, and he express no dissent, or if he 
avail himself of the services, then the law implies a promise 
to pay for such servives what they are reasonably worth. And 
assent is sometimes implied from silence. When the conduct 
of the parties is ambiguous, or the testimony conflicting, it is 
always a question for the jury to determine whether or not there 
was a mutual agreement, or understanding. -No matter what 
of dissent plaintiff may have first expressed, if he finally, 
while the work was progressing, acquiesced in appellant’s offer, 
if he made it, that if he, appellant, could not hold the cotton 


under the law, then he was to be paid for his expense, labor 
and services incurred and employed in saving.and baling the 
cotton, this constitutes a contract. On the other hand, if ap- 
pellee objected to the services tendered and performed by ap- 
pellant, and did not afterwards expressly or impliedly assent to 


the terms proposed, if terms were proposed, then there can be 
no proper finding that there was a contract to pay appellant 
for his services and expenses. -No man, except in specially ex- 
ceptional cases, can be made another’s debtor against his will. 
This is a question peculiarly for the jury, under the rules above 
declared. . 

If the jury find there was an express or implied agreement, 
such as is ‘referred to above, then plaintiff, appellee, did not 
have a present, unconditional right to the four bales of cotton. 
Tv give him such right, he must have paid or tendered to the 
appellant the value of the labor and expense he had bestowed 
in and about saving and baling the cotton. If, under the rules 
above, there was no agreement, express or implied, to pay for 
the labor and expenses, then no payment or tender was neces- 
sary. Appellant could not force appellee to become his debtor. 
' If the jury find there was such agreement to pay, express or 

implied then plaintiff can not maintain detinue on the proof 
in this record. He must bring some other action, or show pay- 
ment or tender before action brought of appellant’s proper 
charges. : 

The testimony in this case did not authorize the general 
charge on its effect. It was neither very clear, nor free from 
conflict. The objection that the record fails to show the court 

VoL. LXxil. 





1882.) OF ALABAMA. 299 
{Smith v. Spencer. } 


was requested in writing to give this charge, is without merit. 
We presume the court did its duty and obeyed the statute.—1 
Brick. Dig. 335, §§ 2, 3, 4, 5 

The plaintiff having the lashed possession of the cotton as 
warehouseman, had such a qualified right to it as that, in the 
absence of other facts, he could sue and recover against one 
found in possession of it, and not showing a better title. The 
fact that appellant owned twelve of the seven hundred and 
fifty bales that were in the warehouse when it was burned— 
waste cotton eriough to inake fourteen bales only being saved 
—did not of itself tend to prove that any part of the four 
bales saved by him c¢ontained any of his cotton. The possi- 
bilities are too remote, and the chances too untertain, to be 
made the basis of judicial action. 

Reversed and remanded. 


Smith v. Spencer. 


Bill in Equity to enjoin Action of Ejectment. 


1. Bill to enjoin action of ejectment; when contains equity.—-Land hav- 
ing been sold on a credit, the vendor retaining the title, taking the pur- 
chaser’s note for the purchase-money, and placing him in possession, the 
vendor, for a valuable consideration, transferred the note given for the 
purchase-money to a third party, who also acquired by purchase the 
vendee’s interest in the land, and took possession, but failed to obtain a 
conveyance from the vendor. Afterwards the land was sold by the 
sheriff under an execution issued on a judgment recovered against the ven- 
dor, after he had transferred the purchase-money note, and title was made 
to the purchaser, who thereupon commenced an action cf ejectment for 
the recovery of the land. Held, on a bill filed by the sub-purchaser and 
transferee of the purchase-money note against the purchaser at sheriff’s 
sale, that the complainant had a perfect equity in the land, and that the 
defendant, having acquired by his purchase merely the naked legal title, 
held it as trustee for complainant, who could demand a conveyance of it 
at any time; and, therefore, that the complainant was entitled to an in- 
junction against the action of ejectment brought by the defendant for the 
recovery of the land. 

2. When consideration of transfer of note, attacked for fraud, sufficient. 
The consideration of the transfer of the purchase-money note having 
been in part a debt due from the vendor to the transferee, and in part 
debts due from the former to the latter’s minor brother and sister, which 
she agreed to assume, these debts aggregating the amount due on the 
note, it was further held, that the consideration of the transfer was ade- 
quate to support it against an attack for fraud, made by the purchaser at 
the sheriff’s sale. 

3. When there is no variance between allegations and proof.—It was 
further held that there was no substantial variance between the allega- 
tions and proof in such case, it being averred that the vendor was in- 
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debted to the transferee ‘‘as shown by his settlement, in the probate 
court of Greene county, of the estates of C. and D.,’’ and, ‘‘in part pay- 
ment of his said indebtedness,’’ the transfer was made; and the proof 
showing that the consideration of the transfer was in part the vendor’s 
indebtedness to the transferee, and in part his indebtedness to the lat- 
ter’s minor brother and sister, which she assumed. 


Aprgat from Greene Chancery Court. 

Heard before Hon. Tuomas Cosns. 

The bill in this cause was filed on 2ist January, 1881, by 
Samuel O. Spencer and Justinia Spencer, his wife, against James 
T. Smith, to enjoin an action of ejectment brought by the de- 
fendant against complainants, to recover a certain tract of land 
situated in Greene county. It appears from the averments of 
the bill and the proof, that on 16th December, 1871, one Wil- 
liam Miller, being seized and possessed of thé lands in contro- 
versy, sold the same to one E. H. Thornton, for the sum of 
$1200, one-half payable substantially in cash, and the other 
half on Ist January, 1873, taking the purchaser’s note for the 
credit installment, and agreeing in writing to make title on the 
full payment of the purchase-money. On 14th February, 1872, 
Miller transferred Thornton’s note to Mrs. Spencer, then Miss 
Davis; and on 15th January, 1874, she, still being unmarried, 
ate from Thornton his interest in said lands, taking 

rom him a written transfer of his contract of purchase. Thorn- 
ton, at the time of his purchase from Miller, was placed in pos- 
session of the lands, and continued in the possession thereof 
until he sold to Mrs. Spencer, when she went into possession ; 
and since that time she and her husband have continued therein. 
On 8th December, 1879, the sheriff of said county sold said 
lands as the property of said Miller, under an execution issued 
on a judgment obtained against Miller in the circuit court of 
said county, on 5th April, 1873; and at the sale the defendant 
became thé purchaser, to whom the sheriff executed a deed, 
conveying said lands. Claiming title under this deed, the de- 
fendant commenced the action of ejectment, to enjoin which 
the bill in this cause was filed. The other facts disclosed by 
the record, necessary to an understanding of the points decided, 
are sufficiently stated in the opinion. 

On the hearing, had on pleadings and proof, the chancellor 
caused a decree to be entered, making perpetual a temporary 
injunction issued on the filing of the bill; and that decree is 
here assigned, together with certain rulings on the admissibility 
of evidence, as error. 


Wm. P. Wess and E. Morgan, for appellant. 


Tos. W. Coteman and CLrark & McQvEEn, contra. 
Vou. LXxm1. 
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SOMERVILLE, J.—The bill is filed to enjoin an ejectment 
suit brought by the appellant, Smith, in a court of fon Its 
equity is not, and can not be questioned. When Miller sold 
the lands in controversy to Thornton, he retained the legal 
title in himself, and placed his vendee in possession under a 
bond for title, taking his note for the unpaid purchase-money. 
Mrs. Spencer, then Miss Davis, purchased Thornton’s in- 
terest in the lands, taking possession by her tenants, and also 
became the transferee of Thornton’s note for the purchase- 
money, thus becoming, according to the averments of the bill, 
the owner of a perfect equity in these lands. Being thus placed, 
under a written contract of sale, in the attitude of a vendee in 
possession, who had paid the entire purchase-money, it is clear 
that, if the transaction was free from fraud, the complainant 
was entitled to a conveyance of the land from Miller, and, 
therefore, Smith, who had purchased nothing except Miller’s 
naked legal title at sheriff's sale, became also a mere trustee of 
such title, holding it for Mrs. Spencer, as the cestui que trust, 
who could demand a conveyance of it at any time. 

The defense made is based chiefly upon two points, each of 
which is argued earnestly, and at senate, 

It is first insisted that the transfer of the Thornton note of 
six hundred dollars, given for the last installment of purchase- 
money, which was made by Miller to Mrs. Spencer in Fubenary, 
1872, she then being unmarried, was fraudulent, because it 
was, in fact, voluntary and without valuable consideration. - 
The evidence satisfies us that the contrary is true. .The con- 
sideration for the transfer of the note was based on a valuable 
and sufficient counter-consideration. Miller owed Mrs. Spencer 
at that time over two hundred dollars, and her minor brother 
and sister each about the same sum, which latter suis she, then 
being sui juris, expressly agreed to assume. This undertaking 
on her part did not purport to release Miller, nor did it need 
any assent on the part of the beneficiaries to make it binding. 
It was an original promise made to Miller to pay money to a 
third person on an executed consideration. It is not pre- 
tended that it is at all affected by the statute of frauds. 

It is further urged, that there is a fatal variance between the 
allegata of the bill and the probata, as to the consideration. for 
the transfer of the Thornton note to Mrs. Spencer. We are of 
opinion that this objection also is not well taken. The bill 
avers that Miller was legally indebted to the complainant, “as 
shown by his settlement, in the probate court of Greene county, 
of the estate of David Coleman and William Davis,” and “2 
part payment of his said indebtedness,” the said Miller trans- 
ferred the note in question to her on the 14th day of February, 
1872, and that the complainant received this note “as so much 
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money.” The essence of this averment is the existence of an 
indebtedness due by Miller to complainant, and the transfer of 
the Thornton note as so much money, at its face value, in 
rt payment of this indebtedness. The reference to the pro- 
ate settlement was only in aid of this description, and may be 
regarded as entirely unnecessary, being mere surplusage. 

The proof does not vary substantially from this ieaniiek. 
The record of the probate proceedings furnishes the items 
which constitute the basis of the consideration moving to Mil- 
ler from Mrs. Spencer. He owed her personally over two 
hundred dollars; and twice as much more to her minor brother 
and sister. The latter sum she agreed to assume, and this 
amount thus became legally a debt from Miller to her, con- 
tingent, it is true, upon its future payment, but nevertheless it 
was debitum in presenti, solvendum in futuro. These details 
of evidence, showing the connection between Miller’s-indebted- 
ness to her and the items refeired to in the settlement, need 

* not have been pleaded. The averment of indebtedness was 
sufficient without any statement as to how it originated. 

The other questions discussed do not affect this conclusion, 
and need not, therefore, be considered. 

The decree of the chancellor should, in our opinion, be af- 
firmed. 


Lehman Bros. v. Howze & Creagh. 
Attachment by Landlord for Rent and Advances. 


1. Motion to vacate levy of attachment by landlord against tenant in 
chief, on crop of under-tenant; when may be made by under-tenant.—Under 
the statute (Code of 1876, § 3476), requiring the crop of the tenant in 
chief to-be exhausted by the landlord before an attachment, sued out by 
him to enforce his lien for rent or advances, can be levied on the crop of 
an under-tenant, unless the tenant in chief has not made a crop, or it is 
insufficient to satisfy the lien, and providing that a levy made in viola- 
tion of its provisions shall be ‘* vacated on motion, at the first term there- 
after of the court,’’ an under-tenant on whose crop an attachment sued 
out by the landlord against the tenant in chief te enforce his lien for 
rent and advances, had been levied, may intervene at the return 
term of the court, and move a vacation of the levy on his crop, on 
the ground that the crop of the tenant in chief, on which the attachment 
had also been levied, and other property received by the landlord and 
subject to his lien, were sufficient to satisfy the plaintiff's demand for 
rent and advances. 

2. Presumption in favor of decision of primary court on questions of 
fact.—The parties having appeared, and, not demanding the intervention 
of a jury, submitted such motion and controverted questions of fact aris- 
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ing thereon to the decision of the primary court, if, on appeal, the de- 
cision of that court on mere matters of fact—on the effect or weight of the 
evidence—is revisable, the burden of slowing that it is plainly erroneous, 
rests on the party complaining. 

3. Parol evidence to vary or contradict writings; rule as to applies only 
to parties and privies.—The rule forbidding the introduction of parol evi- 
dence to vary or contradict writings, applies only to parties and privies; 
strangers to a writing, who have not assented to the truth of its state- 
ments, or that it should be a memorial of facts admitted to exist, are not 
bound by it, and may, whenever it is introduced to affect their rights, 
contradict it by parol. 

4. Same; under-tenant may contradict by parol landlord’s written con- 
tract with tenant.in chief.—Hence, an under-tenant, not being a party or 
privy to a written obligation given by the tenant in chief to the landlord 
for the delivery of a stated amount of corn as rent, may, on the trial of a 
motion made by him under the statute (Code of 1876, § 3476), to vacate 
the levy of an attachment sued out by the landlord to enforce his lien for 
rent and advances, show by parol that the real consideration of the con- 
tract was not the rent of the land for the current year, but was an ante- 
cedent debt of the tenant in chief, not covered by the statutory lien. 


Apprkat from Marengo Circuit Court. 

Tried before Lurner R. Smrru, Esquire, Special Judge. 

The proceedings in this cause were commenced by attach- 
ment, issued out of said court at the suit of Lehman Bros. and 
Walton W. Hill, landlords, against Howze & Creagh, tenants, 
to enforce the plaintiffs’ lien for the rent of certain lands for 
the vear 1881, and for advances made under the statute during 
that year. The attachment having been levied on three bales 
of cotton and “a crib of corn,” Larry Greer, an under-tenant of 
Howze & Creagh, filed a motion to vacate the levy made on 
the cotton, on the ground, in substance, that said cotton had 
been raised by them, and had been levied on without having 
first exhausted the crop of the defendants in the attachment ; 
that after the attachment was issued, but before it was levied, 
the plaintiffs’ claim for advances had been fuily paid and 
satisfied ; and that the corn levied on was sufficient to satisfy 
the rent then really due from said defendants and costs of the 
attachment suit. This motion was tried by the court without 
the intervention of a jury, both parties introducing evidence. 
The court sustained the motion, and entered judgment vacating 
the levy made on the cotton, from which this appeal was taken. 

It appears from the evidence introduced on the trial, that in 
January, 1881, the. defendants, Howze & Creagh, executed 
their promissory note for $1750, the consideration of which, as 
recited therein, was “part payment” of the rent of the lands 
on which the crops were made for the year 1881; and that 
about the same time, they also executed a written obligation to 
deliver to the plaintiffs on 1st January, 1882, a stated amount 
of corn, the instrument containing this recital: ‘The same 
being a part of the rents due to” the landlords for the year 
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1881. It was shown that the plaintiffs’ demand for advances 
had been fully satisfied, as stated in the motion, and that cer- 
tain payments had also been made on their claim for rent ; and 
the point of contention was, whether the consideration of the 
obligation to deliver corn was rent, as recited therein, or some 
other debt or liability, not creating a lien on the crop under 
the statute. Greer offered evidence tending to show that the 
note for $1750 was given for the whole of the rent of the 
place on which the attached crops were raised, for the year 
1881, and that the obligation for the delivery of corn “was 
not really made on account of the rent of said place as 
therein stated, but that the same was made upon the follow- 
ing consideration :” Plaintiffs, having first rented said place 
to Howze & Creagh in January, 1878, for that year, advanced 
to them a quantity of corn, to be returned at the end of the 
year, with interest in kind; and this obligation was renewed 
for each of the years 1879, 1880 and 1881, with interest for 
each year added ; and the writing in question was executed in 
renewal of this obligation for 1881. To this evidence the plain- 
tiffs objected, on the ground that it contradicted the recitals con- 
tained in the writing; but the court overruled the objection, 
and the plaintiffs excepted. On the other hand, “the plaintiffs 
offered evidence tending to show that, in December, 1880, there 
was 750 bushels of corn” on said rented place, “ worth about 
seventy-five cents a bushel; that the same was grown on said 
place, and was received by the plaintiffs; and that when the 
plaintiffs let said place for the year 1881, it was agreed that the 
plaintiffs would deliver to defendants the corn aforesaid, and 
that the defendants should execute the notes aforesaid, and that 
afterwards said notes were signed by defendants, and delivered 
to the plaintiffs.” The evidence further showed that the corn 
levied on was sufficient to pay the balance due on the note for 
$1750, and the costs of the attachment suit. 

The ruling of the circuit court on the admissibility of evi- 
dence above noted, and the judgment rendered vacating the 
levy made on the cotton, are here assigned as error. 


E. P. Morrisserr, Warrs & Sons, and Jones & Jonnston, 
for appellants. 


W. H. Tayior and Macarrney & Crarke, contra. 


BRICKELL, C. J.—1. It is unimportant whether, in the 
absence of a statute authorizing it, an under-tenant or lessee 
could intervene in an attachment suit by the landlord against 
the original or superior tenant, to enforce the statutory lien for 
_ the payment of rent, or for advances, and move a vacation of 
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the levy on his crop, because the crop of the original or superior 
tenant was sufficient to satisfy the lien, and should be first ex- 
hausted. The statute, in express terms, requires that the crop 
of the tenant in chief, or superior tenant, as he is indifferently 
termed, shall be exhausted before a levy is made on the crop of 
.the under-tenant, unless such tenant has not made a crop, or it 
is insufficient to satisfy the lien ; and declares that a levy made 
in violation of its provisions shall be “ vacated on motion, at 
the first term thereafter of tlie court.””—Code of 1876, § 3476. 
The motion in this cause for a vacation of the levy on the crop 
of the under-tenant was made in pursuance of this statutory 
provision, at the return or first term of the court to which the 
attachment against the tenant in chief was returnable, and it 
rested upon the ground that the crop of the tenant in chief, 
upon which a levy has been made, and other property levied 
upon, on which there was a lien, were sufficient to satisfy the 
demand of the landlord, so far as it was a lien. The court had 
jurisdiction, which was invoked by a proper party, and did not 
err in entertaining the motion. 

2. The parties appeared, and, not demanding the interven- 
tion of a jury, submitted the motion, and the controverted ques- 
tions of fact thereon arising to the decision of the court. Ifon 
error the decision of the court on mere matters of fact, on the 
effect or weight of the evidence, is revisable, the burden of 
showing that it is plainly erroneous rests upon the party com- 
plaining.— Ethridge v. Malempre, 18 Ala. 565; Dane v. Mayor, 
36 Ala. 304. After an examination of the evidence, we 
are not of the opinion the conclusions reached by the circuit 
court can be said to be erroneous. The point of contention was, 
whether the appellants had a lien on the crop of the under-ten- 
ant for the obligation of the tenant in ehief to deliver them 
corn as part of the rents. If the rents were payable partly in 
corn, which the tenant in chief agreed to deliver, the lien would 
exist. But the fact must exist, the rent must have been pay- 
able partly in corn, or the lien would not arise and attach. It 
will not arise and attach to a contract for the delivery of corn, 
or of any other article, the consideration of which is not the rent 
of the lands, or advances to make crops. Recitals in written 
contracts, specifying that the consideration is rent or advances, 
which are untrue in point of fact, will not, as against the under- 
tenant, create the lien and authorize the seizure of his crop. 
Tison v. Peoples Loan Association, 57 Ala. 328; Evans v. 
English, 61 Ala. 416. Whether, as between the parties, the 
recitals of the writing can be contradicted or varied by parol 
evidence, is not the question presented by the record. The 
rule which forbids the introduction of parol evidence to vary or 
contradict writings applies only to parties and privies. Strangers 
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to the writing, who have not assented to the truth of its state- 
ments, or that it should be a memorial of facts admitted to 
exist, are not bound by it, and may, whenever it is introduced 
to affect their rights, contradict it by parol—2 Wharton’s Ev. 
$ 920; Venable v. Thompson, 11 Ala. 147. The under-tenant, 
Greer, was not a party or privy to the writing given the appel- 
lants for the delivery of corn, and was properly permitted to 
introduce parol evidence showing that the real consideration of 
the contract was not the rent of the land for the current year, 
but an antecedent debt due or owing from the tenant in chief. 
Let the judgment be affirmed. 


Lotspeich & Ponder v. Central Rail- 
= and Banking Company of Geor- 
4 a. 


Action against Railroad Company for Statutory Penalty for 
Excessive Charges on Freight. 


1. Basis of penalty for excessive charges on freight by railroad company 
under act approved April 19th, 1873.—The rate on freight carried over the 
whole line of a railroad company, which furnishes the basis for the ad- 
ditional fifty per cent. allowed by the act of the General Assembly, ap- 
proved April 19th, 1873, forthe transportation of ‘“‘local freight,’’ is the 
rate charged on freight taken on at one terminus, and discharged at the 
other; and not the rate for freight brought from, or carried to a point be- 
yond either terminus of the road. (M.& M. Railway-Co. v. Steiner, 61 
Ala. 559, reaffirmed on this point.) 

2. Billof lading by railroad company to deliver freight beyond its line 
may be given, but can not be coerced.—While a railroad company may give 
a bill of lading to deliver freight at a point beyond its line,-which binds 
the company for safe delivery at the agreed point of destination, this is 
simply a matter of agreement between the shipper and the company, in 
the absence of which the — is not liable tor a loss occurring after 
the freight has passed beyond its line; and the company can not be com- 
pelled to give such a bill of lading. 

3. When testimony fails to furnish a basis for determining reasonable- 
ness of charges by railroad company.—Where, in an action against a rail- 
road company “by a shipper, to recover the excess of charges on cotton 
shipped by him over and above what was reasonable, the only testimony 
bearing on the question of the reasonableness of the charges paid by him 
was, that the rates of freight on compressed cotton shipped from Mont- 
gomery or Selma, were about fifty per cent. in excess of the rates paid 
by him on uncompressed cotton shipped from Opelika, a point sixty-six 
miles less_in distance than Montgomery, and one hundred and sixteen 
miles less in distance than Selma, from the terminus of the road to which 
the cotton was shipped, it being common knowledge that compressing 
cotton bales reduces their bulk about one-half, the testimony was wholly 
insufficient to furnish a basis for determining the reasonableness of the 
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charges ; and hence, the primary court did not err in refusing to submit 
that question to the jury. 


Apprat from Lee Cirenit Court. 

Tried before Hon. H. D. Crayton. 

This action was brought by Lotspeich & Ponder against the 
Central Railroad and Banking Company of Georgia, and the 
Georgia Railroad and Banking Company, corporations owning 
and operating as is averred, a railroad from Selma, Alabama, 
to the State line between Alabama and Georgia; and was com- 
menced on 9th April, 1878. The complaint contains several 
counts, one being for money had and received by the defend- 
ants to the plaintiffs’ use, and the other seeking to recover the 
penalty allowed by the act of the General Assembly approved 
April 19th, 1873, for excessive charges on cotton shipped 
by the plaintiffs on the defendants’ railroad. The facts dis- 
closed by the record, so far as is necessary to an understanding 
of the points decided, are sufficiently stated in the opinion. 
The court charged the jury, at the written request of the de- 
fendants, that if they believed the evidence, they must find for 
them, and the plaintiffs excepted. This charge is here assigned 
as error. 


Wa. H. Barnes, for appellant. 
Gro. P. Harrison, sr., contra. 


STONE, J.—In Mobile and Montgomery Railroad Co. v. 
Steiner & McGehee, construing the act of April 19th, 1873, 
we said: “The rate on freight ‘carried over the whole line of its 
road, which furnishes the basis for the additional fifty per 
cent. allowed by that act for the transportation of ‘local freight,’ 
is the rate charged on freight taken on at one terminus, and 
discharged at the other ; and not the rate for freight brought 
from, or carried to a point beyond the termini of the road.” 
61 Ala. 559. We are asked to review and reverse that ruling. 
Nothing has oceurred to change our opinion then expressed, 
while the facts of this case tend to pte the conclusions we 
then announced. 

It is further contended for appellants that the charges made 
and collected by the railroad in this case were unreasonable, and 
therefore they ought to recover back the excess, as so much 
money had and received. And it is claimed that this question 
should have been submitted to the jury, for them to determine 
whether or not the charges were reasonable. 

The testimony bearing on this question is clear and without 
conflict. There was, in fact, no question of local freight in the 
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case. All the cotton shipped, excessive transportation-charges 
on which are complained of, was consigned to points hundreds 
of miles beyond the terminus of the railroad, whose bill of lad- 
ing was taken. Bills of lading by railroad companies are fre- 
uently given, binding the company to deliver ata point beyond 
their line. Such bills bind the company for safe delivery at 
the agreed point of destination —M. & G. Railroad Co. v. 
Copeland, 63 Ala. 219. This, however, is a question of con- 
tract; and in the absence of a special contract to deliver, the 
receiving railroad is not liable for a loss or injury occurrin 
after the freight has passed from its line. Nor cana vient 
corporation be compelled to give a bill of lading for delivery 
beyond its line. It is simply a matter of agreement between 
the shipper and the receiving road. The only testimony bear- 
ing on the question of reasonableness in the charges, is as fol- 
lows: From the various points to which cotton, shipped over 
defendants’ road and its connections, was consigned, the distance 
to Montgomery, Alabama, was sixty-six miles greater than the 
distance to Opelika, from which last point plaintiffs did their 
shipping. The distance to Selma was fifty miles greater than 
that to Montgomery. The shipping rates from Opelika were 
about fifty per cent. in excess of those charged from Mont- 
gomery and Selma. But cotton shipped from the last two 


points was always or while that shipped from Opelika 


was not compressed. It is common knowledge that compress- 
ing cotton bales reduces their bulk probably one-half. What 
would have been the rate of non-compressed bales from Selma 
or Montgomery, is nowhere shown. No testimony was pro- 
duced, at all calculated to furnish a basis for determining the 
resonableness of the charges; and hence, nothing was before 
the jury to justify the court in submitting that question to 
them. 

We find no error in the record, and the judgment of the 
circuit court must be affirmed. 


‘Tutwiler v. Munford. 
Statutory Real Action in the Nature of Ejectment. 


1. An equitable title to land no defense to an action of ejectment.—An 
action of ejectment, or the corresponding statutory real action can not be 
defended upon an equitable title, whatever may be its strength. 

2. Declaration of trust or covenant to stand seized, not a conveyance.—A 
mere declaration of trust, or a covenant to stand seized, executed by a 
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husband in favor of his wife for her life, and in favor of their children 
after her death, and containing no words of conveyance, does not operate 
to divest the legal estate, or to create an interest in lands, of which a 
court of law can take notice. 

3. Ejectment against husband; equities of the wife no defense.—Where 
husband and wife exchanged with another the wife’s lands in Virginia 
and Maryland for lands in this State, but, by mistake, a deed to the lands 
taken in exchange was made to the husband, who thereafter executed and 
delivered to the wife a written instrument, covenanting to stand seized of 
the lands for her use during her life, and at her death for the use of their 
children, but containing no words of conveyance; and afterwards the 
lands were levied on and sold by the sheriff under attachments sued out 
by the husband’s creditors, the sheriff executing to the purchaser a deed, 
—held, in an action at law, brought by the purchaser against the hus- 
band, to recover the lands, that, the legal estate in the lands residing in 
the husband at the time of the levy and sale under the attachments, the 

urchaser acquired it by his purchase ‘and the conveyance executed to 
iim by the sheriff; and that, having the legal estate and the right of 
possession, he was entitled to recover, whatever may be the equities of 
the wife and children under the covenant to stand seized. 


Arprat from Hale Cireuit Court. 

Tried before Cuartes E. Watier, Esquire, acting as Special 
Judge. 

This was a statutory real action in the nature of ejectiment, 
commenced by P. A. Tutwiler against Thomas T. Munford on 
18th October, 1880. The cause was tried on issue joined on 
the plea of not guilty. the trial resulting in a verdict and judg- 


ment for the defendant. 

As shown by the evidence introduced on behalf of the plain- 
tiff, the lands sned for were sold on 12th January, 1880, by the 
sheriff of Hale county, under and in pursuance of several writs 
of venditioni exponas, issued out of the circuit court of said 
county on judgments obtained against the defendant in certain 
attachment suits instituted in said court by several of the 
defendant’s creditors; and at the sale plaintiff became the pur- 
chaser, and the sheriff, by deed duly executed, conveyed the 
lands to him. The plaintiff also read in evidence a deed exe- 
euted by T. W. Ormond on 5th March, 1874, conveying said 
lands to the defendant. 

The defendant was examined as a witness in his own behalf, 
and testified, that his present wife was a daughter of Wm. H. 
Tayloe, deceased ; that they were married in 1866, in George- 
town, in the District of Columbia; that at the time of the 
marriage he resided in the State of Virginia, where he has ever 
since resided ; that he and his said wife had several children by 
the marriage; that, under the will of her father, his wife “ be- 
came entitled to, and possessed of” a tract of land in Prince 
George county, Maryland, worth about $7000, and a lot in the 
town of Manchester, Virginia, worth about $1000; that on or 
about the 23d March, 1873, he traded with Thomas W. Ormond 
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the tract of land and lot above mentioned for the lands sued for, 
they being estimated to be of about the same value ; and that, in 
pursuance of this trade, he and his wife conveyed the Man- 
chester lot and the Maryland land to Ormond, and Ormond, by 
inadvertence, conveyed the lands sued for to the witness; that 
the trade was made in March, 1873, but Ormond’s deed to him 
was not made until March, 1874. The defendant read in 
evidence the will of Wm. H. Tayloe, and also an instrument 
in writing, dated 28th March, 1876, at Lynchburg, in the State 
of Virginia, purporting to be a “deed made between Thomas 
T. Munford and Emma Munford, his wife.” This instrument, 
' after reciting that the defendant, by virtue of his marriage, had 
become possessed of a considerable estate, real and personal, 
which had descended to his wife by will from her father, a ‘sapog 
of which he had converted to his own use, and invested the pro- 
ceeds of the same “in other property deeded to him in fee,” 
proceeds as follows: ‘ Now, then, as well in consideration of 
the premises, as of a desire to deal fairly and justly with his 
said wife and her children, now living and any which may 
hereafter be born to them, and the other children of the said 
Thomas T. Munford, born in a previous marriage, the said 
Thomas T. Munford doth covenant with the said Emma Mun- 
ford, his wife, that he will stand seized of”. the land sued for, 
“to the use of the said Emma for life, . . . . with remainder 


to her children now living, and any hereafter to be born to 

them, the said Thomas T. and Emma Munford in equal division, 

in fee, the heirs of any one of the said children, who may die 

before the said Emma, receiving the shares of their deceased 

parent per mp ons The defendant further testified “ that the 
0 


consideration for his making said deed or declaration of trust 
was his wife’s said land in Virginia and Maryland, which he 
and she so conveyed to Ormond; that he executed said instru- 
ment with no purpose or intention to hinder, delay, or defraud 
any of his creditors, but in good faith to his wife, and in 
consideration, that the Ormond deed, by inadvertence, had been 
made to him, and at her request ;” and that he owned at least 
$25,000 worth of property at that time over and above his 
liabilities, but that none of it was in Alabama: 

The plaintiff then introduced in evidence the Code of Vir- 
ginia of 1860, and also the Code of that State of 1873, containing 
the following provision: ‘The common law of England, so 
far as it is not repugnant to the principles of the bill of rights 
and constitution of the State, shall continue in full force within 
the same, and be the rule of decision, except in those respects 
wherein it is or shall be altered by the General Assembly.” 
This was the substance of the evidence introduced on the trial. 

The cirenit court charged the jury, at the request of the 
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defendant, that if they believed the evidence they niust find for 
him ; and refused to charge, at plaintiffs request, that if they 
believed the evidence they must find for him. To these rulings 
the plaintiff excepted, and they are here assigned as error. 


Jas. E. Wess, for appellant. (No brief came to the hands 
of the reporter.) 


Tuos. Seay, contra, cited Copeland v. Kehoe, 57 Ala. 246; 
Northington v. Faber, 52 Ala. 45; Haynie v. Miller, 61 Ala. 
62; Plant v. Barclay, 56 Ala. 562; Wilson v. Sheppard, 28 
Ala. 625; Puryear v. Puryear, 16 Ala. 486; s. c. 12 Ala. 13; 
Walthall v. Goree, 36 Ala. 728; 14 Mich. 91; Schouler’s Hus. 
& Wife, § 397. 


BRICKELL, C. J.—The legal estate in the premises in . 
controversy was vested in Munford by the conveyance executed 
by Ormond. If any trust or use could have resulted to Mrs. 
Munford, because her reversion in the real estate in Maryland 
and in Virginia formed part of the consideration upon which 
Ormond’s conveyance was executed, a court of equity only 
could take cognizance of and enforce it as against the legal 
estate. An action of ejectment, or the corresponding statutory 
real action, can not be defended upon an equitable title, what- 
ever may be its stregth.— Mitchell v. Robertson, 15 Ala. 412; 
Childress v. Monette, 54 Ala. 317; Hickey v. Stewart, 3 How. 
(U. 8.) 750; Lehman, Durr & Co. v. Bryan, 67 Ala. 558, 560. 

The instrument subsequently executed by Munford, whether 
it is regarded as a mere declaration of trust, or as a covenant to 
stand seized, did not operate to divest the legal estate, or to 
create in Mrs. Munford an interest in the lands of which a court 
of law can take notice. A declaration of trust is not a grant; 
it is a recognition in writing of the trust to which the legal 
estate is subject, and furnishes evidence which will satisfy the 
requirements of the statute of frauds, if the trust is of the 
character which falls within the inhibitions of the statute. 
Perry on Trusts, 381. Asa covenant to stand seized, in a court 
of law it is inoperative, upon the same principle that all contracts 
and conveyances between husband and wife directly are, at law, 
ineffectual. “A man,” says Lord Coke, “may by his deed 
covenant with others to stand seized to the use of his wife, or 
make a feoffment or other conveyance to the use of his wife. 

But a man can not covenant with his wife to stand seized 
to her use; because he can not covenant with her, by reason of 
the two being, in the language of Littleton, ‘ but one person in 
the law.’”—1 Bishop on Mar. Women, § 717. 

The reversion of the wife’s lands, as well as her contingent 
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right of dower, or her separate estate, will form a valuable 
consideration for a post-nuptial settlement ; and if this instru- 
ment was executed to pass the estate in the lands to the use of 
the wife and her children, in pursuance of the intention and 
agreement of husband and wife at the time of the conveyance 
to Ormond of the lands in Virginia and Maryland, in the 
absence of an intent on the part of the husband to hinder, delay, 
or defraud his creditors, in which the wife participated, a court 
of equity will give effect to it, as against his antecedent or sub- 
sequent creditors. — Bump on Fraud. Conv. 316; Hoot v. 
Sorrell, 11 Ala. 386; W. & M. College v. Powell, 12 Gratt. 
372; Wilson v, Ayer, 7 Greenl. (Me.) 207. While in courts 
of law husband and wife are deemed incapable of contracting 
with each other, a court of equity will give full effect to their 
post-nuptial contracts, when fair and founded on a valuable con- 
sideration.—2 Story’s Equity, § 1372; Andrews v. Andrews, 
28 Ala. 432. 

The legal estate in the lands residing in Munford at the time 
of the levy of the attachment, and of the sale by the sheriff, 
the plaintiff acquired it by his purchase and the conveyance 
executed to him by the sheriff. Having this legal estate, and 
the right of possession, he was entitled to recover in the present 
action, whatever may be the equities of the wife and her children. 
The circuit court erred in the instruction given to the jury on 
the request of the defendant, and erred in refusing the instruc- 
tion requested, that the plaintiff was entitled to recover. 

Reversed and remanded. 


Miller v. Vaughan. 


Statutory Real Action in the Nature of Ejectment. 


1. Recovery in ejectment only binding on parties and privies.—A recov- 
ery in ejectment or the statutory real action in the nature of ejectment is 
Pasa on the parties to the suit and their privies in estate or 

Jlood. 

2. Real actions; effect of recoveries in this particular case.—Two statu- 
tory real actions in the nature of ejectment having been brought, and 
recoveries had therein, for the same land, one by and in favor of H. 
against M., and the other by and in favor of M. against V., the recov- 
eries prove that, as between M. and V., M. was entitled to the possession, 
but that, as between M. and H., the latter had the better right; and H. 
having a better right than M., and the right of M. being superior to that 
of _ it follows, that, as between the three, H. held the paramount 
title. 

3. Same; execution of writs of possession.—Writs of possession in both 

Vou. LxxmI. 





1882. } OF ALABAMA. 313 


[Miller v. Vaughan. } 


cases having been issued, and placed in the hands of the sheriff at one 
and the same time, he called on M. and informed him that he was ready 
to execute his writ by evicting V. and putting M. in possession, telling 
him, at the same time, that he should then turn him out of possession 
and put H.in, under her writ. M. having declined to take possession, 
requesting that his writ be not then executed, the sheriff executed the 
writ in favor of H., and, at her request, placed V. in possession as her 
tenant, to whom she let the premises for the ensuing vear. The sheriff 
returned M.’s execution ‘‘ not executed;’’ and afterwards M. sued out 
an alias writ, placed it in the hands of the sheriff, and, under it, had V. 
turned out, and himself put in possession. Thereupon V. filed his peti- 
tion and obtained a supersedeas, and on the hearing the circuit court 
quashed and set aside the alias writ and its execution, and ordered the 
possession to be restored to V. On the trial of the supersedeas it was 
also shown that, subsequent to the time V.as agent of H. was put in 
»ossession, he purchased the land from her, and had title conveyed to 
1is wife. Held. : 

(a) That it was the duty of the sheriff to have executed both writs 
simultaneously, leaving H. in possession by title paramount to both M. 
and V., and this was the legitimate effect of the sheriff's doings in the 
premises ; and that he should have returned the writs accordingly. 

(b) That when V. was putin possession as H.’s agent, he ceased to 
hold under his own right or claim, and became the tenant for, and held 
in the right of H. 

(ec) That in suing out an alias writ of possession, after he had declined 
to be put in possession when offered by the sheriff, M. sought to make, 
and did make an improper use of the process of ‘the court, and his alias 
writ was properly quashed. 

(d) That V. having entered and acquired his possession under and in 
the right of H., when her writ had turned M. out and put her in posses- 
sion, he had a sufficient right and interest in the subject-matter to 
authorize him to move for the vacation of the alias writ and its execu- 
tion. 


Appra. from Geneva Cireuit Court. 
Tried before Hon. H. D. Crayron. 
The facts are stated in the opinion. 


W. D. Roserts, for appellant. 


B. F. Cassapy and J. M. Carmicuakrt, contra. 


STONE, J.—There were two statutory real actions brought, 
and recoveries had, for the same real property,—being one 
hundred and twenty acres of land, situated in Geneva county. 
One of the suits was in favor of Mrs. Houser and against E. 
D. Miller, and the other was in favor of E. D. Miller and 
against Vaughan. There being recoveries in each action, these 
recoveries proved that, as between Miller and Vaughan, Miller 
was entitled to the possession ; but as between Miller and Mrs. 
Houser, she had the better right. Having a better right than 
Miller’s, and his being superior to Vaughan’s, it follows of 
course, as between the three, that Mrs. feces held the title 
paramount. Such recoveries are only binding on the parties 
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to the suit and their privies in estate or blood.—Howard v. 
Kennedy, + Ala. 592; Walker v. Elledge, 65 Ala. 51. Writs 
of possession on both of these judgments were in the hands of 
the sheriff for execution, at one and the same time—January, 
1881. He called on Miller, and informed him he was ready to 
execute his writ, by evicting Vaughan, and putting him, Miller, 
in possession ; telling him, at the same time, that he should 
then turn him out of possession and put Mrs. Houser in, under 
her writ. Muller declined to take possession, and requested 
that his writ be not then executed. The-sheriff thereupon 
executed Mrs. Houser’s writ, and, at her request, placed 
Vaughan in possession as her. tenant, to whom she let the 
premises for the year, 1881. The sheriff returned Miller's 
execution “notexecuted.” Afterwards Miller sued out an alias 
writ of possession, placed it in the hands of the sheriff, and under 
it had Vaughan turned ont, and himself put in. Thereupon 
Vaughan filed his petition and obtained a supersedeas ; and on 
the hearing, the circuit court quashed and set aside the alias 
writ of possession and its execution, and ordered the possession 
to be restored to Vaughan. 

On the trial of the supersedeas, it was proved that subsequent 
to the time Vaughan, as Mrs. Houser’s agent, was put in pos- 
session, he purchased the land from her, and had title conveyed 
to his wife, Clara Vaughan. 

When the sheriff had in his hands the two writs of possession, 
it was his duty to execute them both simultaneously, and thus 
leave Mrs. Houser in possession by title paramount to both 
Miller and Vaughan. And when Vaughan was, by the sheriff, 
put in possession as Mrs. Houser’s agent, he ceased to hold 
under his own right or claim, and became tenant for, and in 
the right of Mrs. Houser. The legitimate effect of the sheriff's 
doings in the premises was the execution of both writs, and he 
should have returned them accordingly. The proper return on 
the Miller-Vaughan writ would have shown that he had exe- 
cuted it by putting Miller in possession, and then that he had 
turned him out and put Mrs. Honser or her agent in, under her 
writ. This wovld have been a compliance with the mandate of 
both writs, and would have left Miller's recovery powerless to 
molest any one. 

In suing out an alias writ of possession, after he had declined 
to be put in possession when offered by the sheriff, Miller 
sought to make, and did make an improper use-of the process 
of the court. To allow him to do so, would enable him, by 
indirection, to oust Mrs. Houser of her possession, which had 
been adjudged and delivered to her, in a suit against himself. 
This by a seeming artifice which the courts can not sanction. 
When there exists valid, defensive matter, which constitutes an 
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equitable defense of the judgment the execution is intended to 
enforce, it may be inquired into on supersedeas, and the execu- 
tion perpetually superseded.—4r. Bank v. Coleman, 20 Ala. 
140; Martin v. Tally, 72 Ala. 23. An execution may be 
superseded, if an unjust or improper use is attempted to be 
made of it, although the execution be authorized by the judg- 
ment.—2 Brick. Dig. 466, § 29. ‘ 

Vaughan having entered and acquired his possession under 
and in right of Mrs. Houser, when her writ of possession had 
turned Miller out and put her in, he -had a sufticient right and 
interest in the subject-matter, to authorize him to move for the 
vacation of the writ of possession, and of its execution.— How- 
ard v. Kennedy, + Ala. 592; Hall v. Hilliard, 6 Ala. 43. 

The judgment of the cjreuit court is in all things correct, 
and it is affirmed. 


Russell v. Walker. 


Detinue by Assignee of Mortgage. 


1. Detinue; when legal title necessary to maintain.—In detinue the 


plaintiff, not having had actual possession, must prove a legal title. 

2. Same; assignee of chattel mortgage may maintain.—An assignment 
of a chattel mortgage passes the legal title to the chattel conveyed 
thereby, and authorizes the assignee to maintain detinue for its recovery 
in his own name. 

3. Execution of mortgage; how proved.—The execution of a chattel — 
mortgage, purporting to be attested by subscribing witnesses, can not be 
proved by the mortgagor or mortgagee, when neither of the subscribing 
witnesses is called, and no reason for producing them is shown. 


ApprEaL from Macon Circuit Court. 

Tried before Hon. James E. Coss. 

This was an action of detinue, brought by J. M. Russell 
against B. W. Walker, to recover a horse, and was tried on is- 
sue joined on the plea of the general issue, the trial resulting 
in a verdict and judgment for the defendant. It appears from 
the bill of exceptions that, in the year 1880, one Mitchell exe- 
cuted to Reynolds & McLeod a mortgage on the horse sued for 
to secure advances for that year; that ‘in the latter part of that 
year” Mitchell delivered the horse to Reynolds & McLeod, and 
they delivered it to one Henderson, one of their tenants, with 
directions to keep it for them; that afterwards, in December, 
1880, Mitchell, etter & McLeod and. the plaintiff had a 
settlement of Mitchell’s indebtedness to Reynolds & McLeod 
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for said advances ; and, on the settlement, the plaintiff paid to 
them the amount due them from Mitchell, and took from them, 
with Mitchell’s consent, a written transfer of the mortgage and 
“the property therein named ;” that the defendant, at the time 
of the settlement, gave notice that he had a prior lien on the 
horse ; that after said assignment was made, Reynolds & Me- 
Leod told plaintiff that the horse was subject to his order, and 
that it was his property, and they would deliver it to him, or 
on his order; that “the only claim of title which plaintiff had 
to the horse was such title as he derived from said instrument, 
{the mortgage] and as the transferee of Reynolds & McLeod, 
and the only claim of title which said Reynolds & McLeod had 
to said horse was such as they might have under and by virtue 
of said instrument ; and when the horse was delivered to them 
by said Mitchell, it was that they might hold the same in order 
to enforce any lien which they might have, in case said ad- 
vances were not paid ;” that at the time of said settlement, the 
horse was in the actual possession of said Henderson, who had 
no knowledge of said transaction; and that the defendant 
obtained possession of the horse on the day after the settle- 
ment, “having taken it against the objection of said Henderson,” 
and was in the possession of it when the suit was commenced. 
This was the substance of the evidence introduced on the trial. 


The = offered to read the mortgage in evidence, but 


the defendant objected on the ground that the execution 
thereof had not been proved. The court sustained the objec- 
tion, and the plaintiff excepted. The plaintiff then offered to 
prove the execution of the mortgage by the mortgagor and by 
one of the mortgagees, but the defendant objected thereto on 
the ground that “there were witnesses to said instrument.” 
The court sustained the objection, and the plaintiff excepted. 
The mortgage purports to have been attested by two subscrib- 
ing witnesses, who were not called, nor was any reason shown 
for not producing them. The court charged the jury, at the 
written request of the defendant, that if they believed the evi- 
dence, they must find for him; and to this charge the plaintiff 
excepted. 
The rulings above noted are here assigned as error. 


J. A. Brrsro and Anercrompre & Granaw, for appellant. 
W. C. Brewer, contra. 


BRICKELL, C. J.—The present action, for the recovery of 
a chattel in specie, and damages for its detention, can not be 
supported, unless, at the time it was commenced, the plaintiff 


had a general or special property in the chattel, and the right 
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of immediate possession. The plaintiff, not having had actual 
aye see must prove a legal title-—Parsons v. Boyd, 20 Ala. 

; Iteese v. Harris, 27 Ala. 301. Assuming t at at the 
coe of the mortgage, the title resided in the mortgagor, 
the assignment of the mortgage subsequently, upon payment of 
the mortgage debt, passed title to the plaintiff, and would au- 
thorize him to maintain the action in his own name.—Graham 
v. Newman, 21 Ala. 497. The execution of the mor tgage not 
being admitted by the pleadings, the burden of proving it 
rested on the plaintiff. Appearing to be attested by subserib- 
ing witnesses, the execution could not be proved without call- 
ing them, or one of them, if living, competent, and within 
reach of the process of the court.— ennet v. Robinson, 3 Stew. 
& Port. 227. This rule has been said to be “as fixed, formal 
and wh Hoe as any that can be stated in a court of iustice” 
(King v. Harringworth, + Maule & Selwyn, 354) ; and, “though 
originally framed in regard to deeds, is now extended to every 
species of writing, attested by a witness.’”—1 Green. Ev. 
¢ 569. 

The subscribing witnesses were not called, nor was any reason 
shown for not producing them. The effort was to prove execu- 
tion by mortgagor and mortgagee. But so long as the evidence 
of the subscribing witnesses could be produced, it is the best, 
the primary, and only admissible evidence of execution. 
Bennet v. Robinson, supra. The exceptions to the rule requir- 
ing execution to be proved by them are well defined, and the 
admissions or declarations of the parties to the instrument, 
(not made in open court, or in writing, for the purposes of a 
trial. when they are the parties litigant) do not fall within 
them. There are several reasons given for the rule. It is said, 
there may be facts attending the execution, not known to, or 
within the recollection of each party to the instrument; and 
that when there is a subscribing witness, the parties agree that 
he is the proper medium of proving execution. In Aing v. 
Harringwor th. supra, Lord Ellenborough said: “Inasmuch as 
they are the plighted witnesses, the knowledge they have upon 
the subject is essential, and if it can be procured, must be 
forthcoming.” 

The cireuit court did not err in the several rulings to which 
exceptions were taken, and its judgment must be affirmed. 
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Weaver v. Cooper. 


Petition by Solicitor of Creditor of an Insolvent Extate, in 
Administration Suit in Equity, asserting a Lien on Funds 
in hands of Register for Fees. 


1. Petition by solicitor in equity for fees; when sufficient.—In a petition 
filed by a solicitor of record of a creditor of an insolvent estate, in a suit 
pending in equity for the administration of such estate, seeking to es- 
tablish a lien on funds of his client, which were in the hands of the 
register by virtue of decrees rendered in that suit, the parties being con- 
structively before the court, and the court having before it the record of 
the suit, the same particularity is not required as would be in a bill filed 
for like purpose ; and hence, the petition in this cause was held sufficient 
on demurrer, although it was indefinite in some of its averments, and 
failed to make parties defendant. 

2. Same; when notice dispensed with.—The only necessary party de- 
fendant to such a petition, the party for whose benefit the services were 
rendered, having appeared and answered, notice of the petition was 
thereby dispensed with. 

3. ien of solicitor for fees; what services covered by.—In such case, 
the litigation which entitled the creditor to the funds in the hands of the 
register, having been commenced in the probate court, and afterwards 
continued in the chancery court, on removal of the administration of the 
estate into that court, on bill filed by the administrator for that purpose, 
it is no valid ground of objection to the allowance-of the solicitor’s claim, 
that a part of the services were rendered by him in the probate court 
before the administration was removed into the chancery court. 

4. Record on appeal; what not a part of.—An unsigned paper, styled 
** memoranda of register,’’ and found at the end of the transcript, and 
after the register’s certificate thereto, followed by this statement in 

arenthesis: ‘‘ The foregoing is an epitome of facts as noted by the reg- 
ister on the reference, and which is attached to the record as made out 
in this case, at request ’’ of appellant’s solicitor, can not be considered 
as a part of the record. 


Aprprat from Cherokee Chancery Court. 

Heard before Hon. N. S. Grauam. 

The petition of the appellee, referred to in the opinion, after 
stating the title of the cause, averred, that “heretofore he, as 
attorney for N. B. Leath, next friend and guardian of B. Y. 
Weaver, a créditor of the estate of said Ambrose Weaver, de- 
ceased, and intestate of complainant, did, on the — day of 
18—, obtain a judgment in favor of said B. Y. Weaver in the 
probate court of tee county, Alabama, for the sum of 
six hundred and ninety dollars against the estate of said Am- 
brose, deceased, and, afterwards, as attorney and solicitor for 
said guardian and next friend of B. Y. Weaver, prosecuted 
said judgment in this chancery court, in which the question of 
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insolvency of said estate arose, which involved great and pro- 
longed litigation in this court; and he finally got a decree in 
favor of said ward, by his said guardian, for the sum of 
dollars.” It is then averred that the administrator of said 
estate had paid said decree into court; that there was a balance 
still in the hands of the register, on which the petitioner 
claimed a lien “for a balance of fees due him for his services 
in the said courts, still unpaid, to the amount of fifty dollars ;” 
and that B. Y. Weaver was a non-resident of the State, and 
his residence was unknown to petitioner. No parties defendant 
are made to the petition. The other facts disclosed by the 
record are sufficiently stated in the opinion. 





Savacr & Dantet, for appellant. 
REIVES, contra. 


STONE, J.—Ambrose Weaver became guardian of B. Y: 
Weaver, and in 1863 he resigned and came to a settlement in 
the probate court. A balance of some six hundred and eighty 
dollars was found against him, and the decree recited that he 
deposited the sum in the probate court, and the decree was 
entered satisfied. This deposit was made in Confederate cur- 
rency. Soon afterwards N. B. Leath was appointed guardian 
of B. Y. Weaver. Ambrose Weaver died, and Joseph A. 
Weaver became his administrator. In September, 1870, on 
motion of Leath, guardian, and on testimony adduced, the 
entry of satisfaction of the decree against Ambrose Weaver 
was vacated and set aside, the decree revived against Joseph 
A. Weaver, his administrator, and adjudged to be of full force, 
dating from the time of the original decree in 1863. 

The property of Ambrose Weaver consisted mainly of lands 
and mills, in which he had only a partial ownership; and on 
bill tiled by Joseph A., the administrator, the administration of 
the estate was removed into the chancery court, and there con- 
ducted and settled. In that court the estate, on proper appli- 
cation, was declared insolvent, and it was settled as an insolvent 
estate. The probate decree, which had been rendered in favor 
of B. Y. Weaver, was presented, filed and allowed; and few . 
other claims being proven, nearly all the assets for distribution 
among the creditors—some five hundred dollars—were ad- 
judged to B. Y. Weaver. The assets, under the order of the 
court, had passed into the registry, or custody of the court; 
‘and certain payments had been made to attorneys and others, 
until there remained in the hands of the register, of the fund 

oing to B. Y. Weaver, a little less than one hundred dollars. 

his sum was demanded for B. Y. Weaver by his then attor- 
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ney, but the register declined to pay it, on the ground that Mr. 
Cooper claimed a part of it, as due to him for past services 
rendered by him as an attorney in recovering the fund from 
Ambrose Weaver’s estate, and in bringing it into court. Cooper 
then filed a petition, claiming fifty - tem of the money, 
praying a reference to the register, and a decree that the fifty 
dollars be paid to him. B. Y. Weaver answered the petition 
by filing exceptions to its sufficiency, and by se to it, 
assigning grounds. The chancellor held the petition sufficient, 
and referred it to the register, to report on the claim it asserted. 
The register reported fifty dollars due, the report was confirmed, 
and the shonention decreed its payment. From that decree this 
appeal is prosecuted. 

t is objected for appellant that the petition is vague and 
indefinite, and fails to make parties defendant. The same par- 
ticularity is not required in a petition like the present, as would 
be required in a bill. The case was pending in the court, and 
the parties constructively before the court; but in addition, B. 
Y. Weaver, the only party interested adversely to Mr. Cooper, 
tiled his answer to the petition, and thus proved he was present 
by his counsel. The record of the suit in which the petition 
was filed was before the court, and thus dispensed with much 
particularity, which would, in other conditions, be deemed 
necessary. That record showed that Mr. Cooper had been 
counsel for B. Y. Weaver in that chancery suit. The fund 
was in court by virtue of decrees rendered in that suit, and we 
think the petition was sufficient, and notice was dispensed with 
by the answer of the only necessary party.—2 Dan. Ch. Pra. 
1606-7. 

It is objected, in the second place, that part of the services, 
for which compensation is claimed, were rendered in the pro- 
bate court, and that, to that extent, the chancellor should have 
made no allowance‘on this motion. We think there is nothing 
in this objection. The litigation appears to have been one 
continuous thing. It commenced in the probate court, and 
was removed into the chancery court necessarily, because the 
administration of Ambrose Weaver's estate was removed into 
the chancery court, at the instance of the administrator. The 
creditors had no option but to have their claims adjudicated in 
the chancery court. The fund in court being the fruit of the 
litigation in which Mr. Cooper represented the claim of B. Y. 
Weaver, although cntevat er the guardian of the latter, he 
had a lien on it for any unpaid balance of his fee in that ser- 
viee, which the court will aid him in making available.— War- 
Jield v. Campbell, 38 Ala. 527; Ee parte Lehman, Durr & Co., 
59 Ala. 631; Grimball v. Cruse, 70 Ala. 534. 

It is objected in the next place that on the proof adduced, 
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and on the exceptions to the report of the register, the chan- 
cellor should have disallowed the claim. We suppose this posi- 
tion is songht to be maintained on what is styled “memoranda 
of register,” found at the end of the transcript, and after the 
register’s certificate to the transcript. Of these memoranda, 
and at the end of them, we find the following statement in 
print : “(The foregoing is an epitome of facts as noted 
»y the register on the reference, and which is attached to the 
record as made out in this case, at request of B. Y. Weaver's 
solicitor.)” This paper is not signed. We can not consider 
this a part of the record. To authorize it, it should have been 
written down by the register, as the testimony in the cause. 
Being so written down, it should have been properly attached, 
and thereby would have become “a part of the file.’—Rule 
89, Ch’y Practice. Mere memoranda of the register, not pur- 
porting to set out the testimony, appended to the record as this 
is, would be a very unsafe ground for reversing a chancellor’s 
decree, even if properly certified. 
We find no error in the record. 
Aftirmed. 


Thornton v. Guice. 


Action on Promissory Note. 


1. Statute of frauds; what not a promise to answer for the —— another. 
Where the original debtor is entirely released or discharged, and the 
obligation or promise of another is substituted in place of that of the 
discharged debtor, a new debt is thereby anya a on the substi- 


tuted debtor, which is not affected by the provision of the statute of 
frauds, declaring ‘‘every special promise to answer for the debt, default 
or miscarriage of another’’ void, unless it is reduced to writing, etc. 
(Code of 1876, § 2121.) 


Apprkat from Barbour Circuit Court. 

Tried before Hon. H. D. Crayton. 

This action was brought by J. G. Guice against J. M. Thorn- 
ton, and was founded on a promissory note made by Thornton 
& Locke, a partnership composed of defendant and Ann J. 
Locke, a married: woman, who had been relieved of the disabil- 
ities of coverture, and the wife of one Wm. H. Locke, for 
$2000, with interest from date, bearing date April 3d, 1875, 
and payable at six months thereafter. The defendant pleaded, 
in short by consent, (1) the general issue, (2) the statute of 
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frauds, and (3) accord and satisfaction ; and the cause was tried 
on issue joined on these pleas, the trial resulting in a verdict for 
the plaintiff. - 

The evidence for the defendant tended to show, among other 
things not necessary to this report, that, in December, 1875, 
the plaintiff agreed ‘to accept, and did accept four promissory 
notes, aggregating $2381, signed by the said Ann J. Locke, 
Wm. H. Locke, and one Jesse Locke, “in satisfaction and dis. 
charge of the note sued on ;” but that, after receiving the notes 
under said agreement, and without returning or offering to 
return them, ‘he refused to: deliver up the note sued on, hhav- 
ing become dissatisfied with the settlement, and doubting the 
solvency of Jesse Locke, on whose credit the ar rangement 
appears to have been made by him. The only consideration 
es oressed in these four notes was “ value received.” 

he second charge given by the court at the plaintiff's 
request, referred to in the opinion, is as follows: “If the’ jury 
ee “aay from the evidence, that the four promissory notes signed 
by Ann J. Locke, Wm. H. Locke and Jesse Locke, in ev idence 
in this cause, were executed to be given to Guice in substitution 
for, or release of the $2000 note made by Thornton & Locke 
to him, then, as said notes do not express the consideration for 
which they were given, they were, as to Jesse Locke, within 
the statute of frauds, and not binding on said Jesse Locke; 
and if said notes were so within the statute of frauds, and not 
binding on said Jesse Locke, then the offer of said notes to 
Guice by Locke, or Thornton & Locke, in release of the said 
J. M. Thornton, constituted no valid consideration for such 
release, and Guice could not be compelled to take said notes in 
release of the liability of said Thornton to him on said $2000 
note.” Exception having been reserved by the defendant to 
this charge, it is one of the errors here assigned. 


D. M. Seats and Warrs & Sons, for appellant. 


Puen & Merrit, contra. 


SOMERVILLE, J.—Under the provisions of our statute of 
frauds, “every special romise to answer for the debt, default 
or miscarriage of aisle” is void unless it is reduced to writ- 
ing, ex ts at the consideration, and subscribed by the party 
to be che rged.—Code, 1876, § 2121 ; Rigby v. Norwodd, 34 
Ala. 129; "adler «. Smith, 66 Ala. 490. 

In all cases, however, where the original debtor is. entirely 
released or discharged, and the obligation or promise of a third 
person is substituted in place of that of the discharged debtor, 


the statute of frauds has no application, and the new debt thus 
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‘created is binding on the substituted promisor, or debtor. It 
_ is his own debt, and can no longer be said to be the debt of 
another. It is rather an original and independent contract, 
based upon a valuable consideration of detriment to the promisee, 
the release of the former debt. The purpose of the statute of 
frauds, in this particular, is to discourage certain oral agree- 
ments of a collateral character, in the nature of a guaranty, 
where the new promise is accessory to the antecedent one, the 
original debtor still remaining liable. It pronounces to be void 
oral suretyships for precedent debts, and not substitutes of new 
and original debts for old ones, which are in the nature of a 
novation. “The leading doctrine,” says Mr. Bishop, “is, that 
to render it necessary for the promise to be in writing, the 
principal must be and remain holden ; that is, the debt must be 
due, not from the promisor, but from ‘another, to whom the 
promisor sustains the relation of surety.’—Bishop on Contr. 
$519; Underwood v. Lovelace, 61 Ala. 155; Brown on Stat. 
Frauds, § 193; Locke v. Humphries, 60 Ala. 117; Mason v. 
fall, 30 Ala. 599: Dunbar v. Smith, 66 Ala. 490; Leonard v. 
Vredenburgh, 8 John. 23; McKenzie v. Jackson, 4 Ala. 230; 
Putnam v. Farnham (27 Wis. 187), 9 Amer. Rep. 459; Boy- 
kin v. Dohlonde, 37 Ala. 577; Bishop on Contracts, $§ 518-521, 
and cases cited. ; 

If the four new notes executed by the Lockes, in December, 
1875, were delivered to the plaintiff, as a substitute for the 
note sued on, and upon the agreement that the defendants’ 
liability upon it should be discharged, the statute of frauds 
would not apply to the case; and there would be no ange a | 
that the new notes should express the consideration for which 
they were given. They would clearly constitute a valid con- 
sideration, too, for the release of the old debt, one legal promise 
being always regarded as a good consideration for another. 
The court erred in giving charge numbered two, requested by 
the plaintiff. 

The other assignment of error, insisted on by appellants’ 
counsel, need not be considered, as the point is one not likely to 
arise upon another trial. 

Reversed and remanded. 














SUPREME COURT 
(Judge, Adm’r, v. Wright and Wife.) 


Judge, Adm’r, v. Wright and Wife. 


Action at Law: to subject Wife's Statutory Separate Estate to 
Payment of Debt contracted for Articles of Comfort and 
Support of the Household. 


1. Contracts; how construed.—Contracts must be construed with refer- 
ence to the domicil of the contracting parties, especially if the domicil is 


the recognized place of performance. 
2. Same; by what law gorerned.—As to the nature, obligation and 


interpretation of a contract, the lex loci contractus governs ; but as to the 
forms, or methods, or conduct of process, or remedy, the /ex fori applies. 

3. Liability of wife’s statutory separate estate for articles of comfort and 
support of household; extends only to domestic contracts.—The liability of 
the wife’s statutory separate estate for contracts for articles of comfort 
and support of the household, etc., being statutory, and not arising from 
contract (Code of 1876, § 2711), does not extend to contracts made and 


performed in another State, in which the contracting parties are domi- 
ciled. “5 


Apprat from Greene Chancery Court. 
Tried before Hon. Samver A. Sprorr. 


SOMERVILLE, J.—The action is one seeking to subject 
certain lands belonging to Mrs. Georgia H. Wright, and lying 
in Greene county, Alabama, to the payment of a debt con- 
tracted in the State of Tennessee, which was the domicil of both 
of the contracting parties. Mrs. Wright is alleged to have 
owned these lands as her statutory separate estate under the 
laws of Alabama, The note in suit was executed jointly by 
Mrs. Wright and her husband, and its consideration is alleged 
to be “board and lodging furnished the defendants and their 
family.” 

The only question presented for decision is, whether the 
wife’s separate estate, created under our laws, is liable for debts 
created by foreign contract in another State. 

It is a cardinal rule, that all contracts are to be construed with 
reference to-the domicil of the contracting parties, especially if 
that is the recognized place of performance.—2 Parson’s Contr. 
(6th Ed.) 569; 2 Whart. Contr. § 637. 

It is further settled, that the law of the place of the contract 
is to govern as to “the nature, the obligation, and the interpre- 
tation of the contract.” —Story on Confl. Laws, § 263. 


But in respect to all questions as to “ the forms, or methods, 
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or conduct of process, or remedy, the law of the place of the 
Jorum is applied.” —2 Parson’s Contr. 588. 

It is declared by the statute that the separate estates of 
married women shall be Jiable for all contracts for certain 
“articles of comfort and support of the household.””—Code, 
1876, § 2711. This court has often declared, in reference to 
this liability, that it is “entirely statutory, being created and 
tixed by Jaw,” and that it “does not arise from contract.” 
Lee v. Sims, 65 Ala. 248, 253 ; Lee v. Campbell, 61 Ala. 12, 14. 
It er to the nature of the contract, forming a part of it, 
and being silently incorporated into it, though not expressly 
mentioned, through the influence of the statute itself, which 
can operate, therefore, only on contracting parties who are 
within its influence at the time of the making of such contract. 
Parties out of the jurisdiction of the State are not supposed to 
have this statute in view, especially when entering into contracts 
not to be performed here. The law of the place of the contract, 
as Mr. Story observes, “ regulates the nature of the contract, in 
the absence of any express stipulations.”—Story on Confl. 
Laws, § 263. 

We are of opinion that the statute in question operates only 
on domestic contracts, and not on those that are foreign. No 
other conclusion can be safely reached upon any sound legal 
principle of which we are aware.—Story on Confi. Laws, 
88 266-268. 

The demurrer to the complaint was properly sustained, and 
the judgment of the circuit court is affirmed. 


Grangers’ Life and Health Insurance 
Company v. Kamper.- 


Bili in Equity by Subscribers to Stock in Corporation to 
have vacated and annulled their sieeligg “rsp. and to have 
delivered up and canceled Promissory Notes given therefor. 


1. Capital stock of corporations; statutory mode for increasing must be | 
yursued.—When ‘a corporation relies upon a grant of power from the 
legislations to do an act, it is as much restricted to the mode prescribed 
by the statute for its exercise, as it is to the particular thing allowed to 
be done ; and hence, if the legislature prescribes a mode for the increase 
of its capital stock, and that mode is not pursued, the statute would 
furnish no authority for the increase, and would not impart to the 
subscriptions for such increased stock and notes given therefor a validity 
orobligation not otherwise attaching to them. 
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2. Corporation under general law; office of declaration.—When a cor- 
poration is sought to be organized under the general law, the declaration 
which the law requires to be signed and recorded is an acceptance by the 
corporators, under the name designated, and for the objects expressed, of 
the corporate powers and capacity the law confers, and a statement of 
the principal constituents of the corporation—its name, the objects for 
which it is formed, the amount of its capital stock, the names of the 
stockholders, and the quantity of interest each has in the capital stock ; 
and if more be introduced therein, it is mere surplusage, not adding to, 
or detracting from the force of the declaration. 

3. Same; what constitutes the charter.—Of every corporation formed 
under the general law, the law itself, and not the declaration of incor- 
poration, or the constitution and by-laws adopted for corporate govern- 
ment, becomes the charter and enumerates the powers which are to 
be exercised, and the nature and extent of the corporate franchises and 
privileges ; and hence, the expression in the declaration of incorporation 
of a life insurance company, filed under the general law, that it was the 
intention and privilege of the company to increase its capital stock and 
number of shares whenever deemed proper and expedient, did not 
authorize an increase of the capital stock at the mere will of the com- 
pany, and in such mode as it might elect. 

4. Corporations have no implied power to change capital stock.—Cor- 
porations have not, either at common law or under the statute, an implied 
power to effect a change in its capital stock, but such change can a be 
effected by legislative sanction. 

5. Life insurance company organized under general law in 1874; inerease 
of stock by, void.—An attempt by a life insurance company, organized in 
1874 under the general law, to increase its capital stock beyond the limit 
fixed by its charter was ultra vires, and the increased stock issued by the 
company was therefore void, conferring on the holders no rights, and 
subjecting them to no liabilities. 

6. Subscription to stock of corporation a contract; when without consid- 
eration.—A subscription for the stock of a corporation is a contract, and, 
like other contracts, must be supported by a consideration. The consid- 
eration upon which it rests is the right secured by it of membership in 
the corporation, and the interests accruing from membership; and when 
these are not secured, and can not legally result from the subscription, it 
is Wanting in consideration, as are notes or other obligations given for its 
payment. 

7. Corporation; what essential to creation.—No particular words or 
expressions are essential to the creation of a corporation; but if the 
legislative intention is manifested clearly: to clothe an association of 

rsons with riglits, privileges and p»wers, to be enjoyed and exercised 

y acollective name, and for designated purposes, and in a corporate 

capacity, the association, by implication, is a corporation. 
- 8. Same; extraterritorial existence and powers.—A corporation can 
have no legal existence beyond the territorial boundaries of the sover- 
eignty by which it is created, and it can transact business within the 
scope of its powers in other sovereignties only upon such terms and 
conditions as such sovereignties may provide; and whether only terms 
and conditions are prescribed, upon which a foreign corporation is 
permitted to exercise its powers, whether there is concurrent action of 
two or more States in the the creation of a single corporation, or whether 
a domestic corporation is created, is a question of legislative intent. 

9. When special act creates a corporation, and not merely confers on a 
foreign corporation a license to transact business.—The Grangers’ Life and 
Health Insurance Company having been incorporated in this State, the 
legislature of the State of Mississippi afterwards passed an act, entitled 
** An act to authorize the Grangers’ Life and Health Insurance Company 
— and establish branch departments in this State,’’ and providing 
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that said company, ‘‘ incorporated by, and under the laws of the State 
of Alabama, be and the same is hereby authorized and empowered to 
create and establish in this State one or more branch departments thereof, 
whenever there shall be subscribed to, and paid into said pp or 
secured to the satisfaction of the president and general board of directors 
thereof, one hundred thousand dollars as capital stock for such branch 
department, so created and established, the said stock to be subscribed 
for, and owned by, and the directors of any such branch a 
to be, citizens of the State of Mississippi;’’ and further providing that 
whenever any such department or Eeaoclemaan shall be created and 
established, the said company “‘ shall be regarded as a home company, 
and shall be entitled to, and may exercise and enjoy all the rights, priv- 
ileges, immunities and exemptions of life insurance companies incor- 
porated by the laws of the State of Mississippi;’’ and making it the 
duty of the Auditor of said State, on the creation and establishment of 
any such branch department, to give to the officers or agents of said 
company a certificate ‘‘ stating thte same, and authorizing it to do busi- 
ness as a domestic life insurance company of Mississippi.’’ Held, 

(a) That the effect of this act was not merely to license, or to enable 
the corporation formed in this State to transact business and exercise its 
powers in Mississippi, but to create a corporation having the same, name, 
and like franchises as the corporation formed in this State. 

(b) That while there may have been a purpose, that of the domestic 
corporation thus formed the corporation of this State should be a con- 
stituent, and that some undefined relations should exist between the two 
corporations, this purpose did not change the scope, operation and effect 
of the act; but that the two corporations were distinct legal entities, and 
the act of incorporation of each was confined to the territorial limits of 
the sovereignty from which it proceeded. 

10. Bill by subscribers to stock in corporation to have vacated and an- 
nulled their subscriptions, and to have canceled notes given therefor; when 
without equity. —An organization having been made under said act of the 
legislature ot Mississippi, and subscriptions taken by citizens of that 
State to the capital stock of said company, and the Alabama corporation 
having made an assignment of all its books, papers, notes, assets and 
effects (whether a general assignment for the benefit of creditors, or 
otherwise, not shown), to an assignee, who holds and claims the exclu- 
sive right to collect notes made by the Mississippi subscribers for their 
subscriptions, except a part which was paid in cash, it was further held, 
on a bill filed by the Mississippi subscribers against said company, its 
officers and said assignee, seeking to have vacated and annulled their 
subscriptions on the books of said company, to have delivered up and 
canceled their notes given therefor, and to have refunded to them moneys 
paid thereon, on the ground that they were induced to subscribe to said 
stock by false and fraudulent representations made to them by the 
officers of said company touching the amount of its capital stock, its 
powers under its charter, and its financial condition, and that said sub- 
scriptions were in excess of the amount of capital stock authorized by 
said company’s charter, ; : 

(a) That if the subscriptions by the complainants were of the Mis- 
sissippi corporation, as the bill tends to show, their notes did not pass by 
the assignment, unless they had been negotiated to the Alabama corpor- 
ation, which is not shown to be the case. 

(b) That if the assignment is a general assignment for the benefit of 
creditors, and valid as such, the assignee succeeded only to the rights of 
the assignor, and is bound and affected by all the equities, and subject 
to all the defenses which would have affected the assignor, or to which 
it would have been subject; and that in no just sense is he a purchaser 
for value; or the representative of creditors. , é j 

(ce) That, in either aspect, the case presented by the bill is strictly of 
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legal cognizance, the demands being legal, the subjects of suit at law, 
and the defenses discloses being also legal; and that, the complainants 
having a plain and adequate remedy at law, the bill was without equity. 

11. Jurisdiction of court of equity to decree cancellation of promissory 
notes; when sustained.—A court of equity has jurisdiction to decree the 
rescission of written instruments, the delivering up and cancellation of 
deeds, covenants, bonds, bills, or notes; but a resort to the jurisdiction, 
to be sustained, must be expedient ‘‘either because the instrument is 
liable to abuse from its negotiable nature, or because the defense, not 
arising on its face, may be difficult or uncertain at law,‘or from some 
other special circumstances peculiar to the case.” 


Apreat from Mobile Chancery Court. 

Heard before Hon. Joun A. Foster. 

This was a bill in equity by John F. Kamper, A. L. Jamison, 
and numerous others, “ for themselves and such other persons 
as shall make themselves parties to this suit, and bear their 
sroportion of the expense thereof,” against the “ Grangers’ 

ife and Health Insurance Company of the United States of 
America, a corporation created by the laws of the State of 
Alabama,” and the officers of said corporation, named in the 
bill, and against Gaylord B. Clark, “ claiming to be assignee of 
said company,” and Edgar L. Elliott, W. A. Bodenhamer and 
W. E. Baskin, “trustees of said company ;” was filed on 16th 
January, 1880; and the case made thereby is substantially as 
follows: On 12th November, 1874, said insurance company 
was incorporated under the general laws of this State, the 
corporators filing in the office of the judge of probate of Mo- 
bile county the declaration required by the statute, which is 
made an exhibit to the bill. The object for which the corpor- 
ation was formed, as stated in this declaration, was “to make 
and issue, buy and sell, grant and otherwise dispose of policies 
of insurance, endowments, annuities. and contracts of every 
description depending upon the duration of human life; also 
to make and issue, and otherwise dispose of policies of insur- 
ance against the occurrence of accidents of all descriptions 
affecting human beings; also to make and issue, and otherwise 
dispose of policies of indemnity in specified sums upon the 
health of individuals, and, in general, to do and perform any 
and every act and thing which may now be lawfully done and 
performed by life and health insurance companies, incorporated 
under the existing laws of the State of Alabama, and of the 
United States of America; also it shall have power ta create 
new and other departments at such places, and in such manner 
as it may deem fit under its constitution, subordinate to, and 
under the control of the home office at Mobile, for the pu 
of extending the business of the corporation.” In this declare. 
tion it is further stated: “The amount of capital stock is one 
hundred thousand dollars, and the number of shares is one 
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thousand, divided into sums of one hundred dollars each, ewith 
the intention and privilege of increase of both capital stock 
and number of shares, at such time or times, and in such 
manner as said corporation may deem expedient and proper.” 
The capital stock of the corporation is averred in the bill to 
have been limited to one thousand shares of one hundred 
dollars each, all of which was subscribed for and taken on the 
day of its incorporation. The company organized, elected 
officers, and proceeded to do a business of life insurance in this 
State, with its home office in the city of Mobile. (n 20th 
February, 1875, “the said officers of said corporation procured 
to be enacted by the legislature of the State of Mississippi an 
act entitled ‘An act to authorize the Grangers’ Life and Health 
Insurance Company to create and establish branch departments 
in this State.’ That act} omitting the caption, is as follows: 

“Srcrtion 1. Be it enacted by the Legislature of the State 
of Mississippi, That the Grangers’ Life and Health Insurance 
Company of the United States of America, incorporated by, 
and under the laws of the State of Alabama, be and the same 
is hereby authorized and empowered to create and establish in 
this State, one or more branch departments thereof, whenever 
there shall be subscribed to, and paid into said company, or 
secured to the satisfaction of the president-and general board 
of directors thereof, one hundred thousand dollars as capital 
stock for such branch department, so created and establiched, 
the said stock to be subscribed for, and owned by, and the 
directors of any such branch department to be, citizens of the 
State of Mississippi. 

“Src. 2. Be it further enacted, That. whenever any such 
branch: department, or departments shall be created and estab- 
lished, the said Grangers’ Life and Health Insurance Company 
shall be regarded as a home company, and shall be entitled to, 
and may exercise and enjoy all the rights, privileges, immunities 
and exemptions of life insurance companies incorporated by 
the laws of the State of Mississippi; and it shall be the duty 
of the Auditor or other proper officer designated by law, 
whenever it shall be shown to him that any such branch de- 
partment has been created and established, to give to the 
president, manager, general agent, or any other agent of said 
company a certificate stating the same, and authorizing it to do 
business as a domestic life insurance company of Mississippi. 

“Src. 3. Be it further enacted, That all laws, or parts of 
laws contravening the provisions of this act be, and the same 
are hereby repealed.” 

As further averred in the bill, the corporators of said com- 
pany, on 26th October, 1874, adopted what is styled the “*Con- 
stitution of the Grangers’ Life and Health Insurance Company 
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of the United States of America,” a copy of which is also made 
an exhibit to the bill. Preceding it is this recital: ‘“‘ Whereas, 
we, the undersigned subscribers hereto, citizens of the State of 
Alabama, and of the United States of America, have this day 
assembled in pursuance of an Article of Agreement signed by 
each of us and which Article of Agreement, with the signatures 
thereto, is hereby made a part and parcel of this document: 
Now, therefore, in compliance with the said agreement, we, the 
subscribers thereto, do form ourselves into The Grangers’ Life 
and Health Insurance Company of the United States of Amer- 
ica, under the existing laws of incorporation of the State of 
Alabama, and we agree that this document shall become the 
Constitution of this, the aforesaid company.” This instrument 
provides, among other things, that it shall have snecession for 
the period of nine hundred and ninety-nine years ; that its prin- 
cipal office for the transaction of business shall be located in the 
city of Mobile ; that the capital stock of the corporation “shall 
consist of a sum not less than one hundred thousand dollars of 
the lawful currency of the United States of America; and the 
said capital stock may be increased at the will of the general 
board of directors, and under the provisions, and in the manner 
hereinafter specified; to a sum not exceeding four million and 
five hundred thousand dollars of the lawful currency of the said 
' United States of America ;” and that “the president and secre- 
tary, with the consent and approval of the general board of 
directors, may create departments or branches of this company, 
and designate the territory to be included in the same.” It 
contains elaborate provisions for the exercise of its corporate 
powers, and for the management and conduct of its business, 
and of the business and affairs of such branches or departments 
as may be created and organized. ; 
After the act of the legislature of Mississippi, copied above, 
was approved, as is averred in the bill, the aio of said com- 
pany represented to the complainants, who resided in the State 
of Mississippi, and had no knowledge or information of the 
provisions of the statutes of Alabama, touching the organization 
and powers of such corporations, or of the provisions of the 
declaration of incorporation of said company, that the said “ con- 
stitution,” a copy of which was shown them, was ‘ the charter of 
said corporation under and by virtue of the laws of the State of 
Alabama ;” that they, the officers of said company, had the 
power to accept subscriptions to the capital iock of said com- 
pany to the extent of one hundred thousand dollars from the 
citizens of the State of Mississippi, and that on securing said 
amount in said State, they were authorized to establish, and 
would establish a branch department of said corporation in that 


State; that said corporation was in an exceptionally good finan- 
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cial condition; that “although only ten per cent. of the sub- 
scription to the original stock had been paid in by the stock- 
holders, yet, after a business of only eighteen months, said 
corporation then had on hand a cash capital of one hundred 
thousand dollars; and that there was no outstanding matured 
indebtedness against the same.” Relying on these representa- 
tions, the complajnants, with the exception of John F. Kamper, 
separately subscribed, each for himself, to ‘the capital stock of 
said corporation ” in amounts stated in the bill, and aggregating 
about sixty thousand dollars, paying a stated per cent. of the 
amounts subscribed by them respectively in cash, and executing 
their notes for the balance ; and receiving from the company 
certificates of stock, issued by “said officers,” which are made 
exhibits to the bill. These certificates are dated, at Mobile, in 
November and December, 1875, and in January, February, 
March, April and May, and one in June, 1876; purport on 
their face to entitle the parties named to a designated number 
of shares of one hundred dollars each in the capital stock of 
the “Grangers’ Life and Health Insurance Company of the 
United States of America,” with home oftice at Mobile; and, 
as copied in the record, have on their face, on the side or margin, 
these words: ‘Certificate of Stock. Department of Missis- 
sippi;” and are there again dated at Meridian, Mississippi, and 
most of them signed, some by the president and secretary, and 
others only by the president of that department. The com- 
plainant Kamper also subscribed for a designated amount of 
the capital stock of said company, paying a certain per cent. in 
cash, and executing his note for the balance, and receiving a 
certificate of stock, which is also made an exhibit to the bill, 
and similar to the certificates issued to the other complainants ; 
but under circumstances, representations and promises made to 
him, not necessary to be here stated, in addition to the repre- 
sentations made to the others. It is then averred that the 
representations made. to the complainants were false; that at 
the time of their subscriptions, the capital stock of said company 
was subscribed for and taken; that said “constitution” was 
“not the charter of said corporation under the laws of the State 
of Alabatna, but was a nullity” that it had no power to estab- 
lish a branch department in Mississippi, or to accept subscrip- 
tions from, or to issue stock to complainants; that said. corpor- 
ation did not then, or at any other time, have a cash capital of 
one hundred thousand dollars; that the one hundred thousand 
dollars for the Mississippi department had never been subscribed 
to said company and. paid in or secured, as required by the laws 
of that State; that the issuance of said certificates to them was 
ultra vires, and the notes given by them-were, therefore, with- 
out any good or valuable consideration; and that, at the time 
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they subscribed for said stock, the financial condition of said 

corporation was not such as the said officers had represented, 

but that it was then “hopelessly involved with debt, and had 
roven.a financial failure ;” all of which was at that time well 
nown to the said officers. 

It is further averred that “afterwards, to-wit, on the — day 
of , A. D. 187—, said ofticers pretepdedly organized 
what was known as the Mississippi department,” and commenced 
the business of life insurance in that State, and continued in 
said business until 5th April, 1878, when “an information was 
filed by the district attorney of the First Judicial District of the 
State of Mississippi,” in one of the courts of that State, averred 
to have had jurisdiction, “against said corporation, praying 
for the forfeiture of its franchises and privileges for the frauds 
aforementioned among others ;” and, on proceedings duly had 
for that purpose in said court, a judgment was entered on 22d 
March, 1879, ousting the said corporation of its rights, priv- 
ileges, powers and , Hhoer Froeny and forbidding it from using, 
exerting, or enjoying the same; and the said ‘edgar L. Elliott, 
W.A. Solithaner and W.E. Baskin were appointed “ trustees 
of the creditors and stockholders of said corporation, with 
power and instructions to take charge of the effects,” etc., of 
said corporation, who duly qualified and entered upon. the exe- 
eution of their trust, and claim an exclusive right to collect the 
subscription notes made by the complainants. A transcript of 
the proceedings in said cause is exhibited to the bill. 

It is further averred that on 28th June, 1878, “ said officers, 
without authority of law, made a pretended deed of assignment, 
by which they pretendedly conveyed all the books, papers, 
notes, assets and effects of said corporation to the said defend- 
ant, G. B. Clark, and delivered possession of the same to him ;” 
that said Clark “now holds and claims the exclusive right to 
collect the stock notes made by your orators as aforesaid, under 
and by virtue of said pretended deeds and not otherwise ;” that 
said Clark “ has instituted suit on one of said notes against the 
above named John F. Kamper, which suit is now pending in the 
Circuit Court of the United States for the Southern District of 
Alabama, and your orators charge that he is proposing’ to collect 
the other stock notes, so fraudulently obtained, by suit or other- 
wise ;” and that “the pretended deed of assignment aforesaid 
to the said Clark was and is in violation of the statutes of the 
State of Alabama in such cases made and provided, as they are 
advised.” This deed is not made an exhibit, and above will be 
found the only averments in reference to it. The complainants 
also aver that “the said officers, or the said Clark, as assignee, 
have surrendered to themselves and to some others of the sub- 


seribers to the original stock in said corporation their stock 
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notes without the payment thereof; that the amount due on 

the stock notes executed for said original stock is ample to pay 

off all the outstanding debts and liabilities of said corporation ;” 

and that “‘they have ever been ready to surrender the stock so 

se pragan © issued to them, and now tender the same with this 
ill to said defendants.” 

The prayer is, that the stock notes executed by the com- 
plainants to said corporation be brought into court, and can- 
celed ; that said subscriptions of stock be canceled and annulled 
upon the books of said company; that “the said corporation 
and the said defendants, officers thereof, from their individual 
estates, according to their liability at law, and said Gaylord B. 
Clark, from funds in his hands belonging to said corporation,” 
may be ordered to pay to the complainants the amounts re- 
spectively obtained from them by said corporation on their said 
subscriptions, with interest ; and for general relief. 

The cause was heard on demurrer to the bill, assigning as 
a ground, among others, that it appeared from the bill that the 
complainants had a plain and adequate remedy at law; and on 
the hearing a decree was entered overruling the demurrer ; and 
that decree is here assigned as error. . 


G. B. Ciark, with whom were Overatt & Brstor, for ap- 
_— (1) The declaration of incorporation was filed 


November 12th, 1874, for organization under the general in- 
corporation laws of Alabama. The law then in force, as far as 
is necessary for this discussion, the corporate existence bein 
charged in the bill, is found in section 1755 of the Revi 
Code of 1867, as the same was amended by the acts of 1869-70, 
p. 308, whereby the purposes were enlarged in character and 
number to “any lawful enterprise.” Section 1759 of Rev. 
Code, as the same is amended by act of 1870-1, p. 18, leaves. 
no limit on the amount which may be mentioned in the declara- 
tion as the capital stock. In section 1755, supra, it is required 
that the declaration should set out the number of shares and 
the amount of capital stock. This declaration became a matter 
of record. The act of 1872-3, p. 82, authorized two or more 
insurance companies to consolidate, and select a name and fix 
the capital stock. Thus the law stood at the time of the in- 
corporation. (2) If it shall be held that by the declaration the 
right reserved to increase such stock over the amount named is 
without legal sanction, then, we say that there was no corpora- 
tion, and the said insurance company was an unincorporated 
stock company, with partnership liability on the part of its 
members, who, as between themselves -and their privies, are 
bound by the terms of their organization, and their constitu- 
tion and by-laws, as well as by the acts of their constituted 
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officers and committees.— Williams v. Bank, 7 Wend. (N. Y.) 
542; Ang. & Ames on Corp. § 591; Thomp. on Liability of 
Stockholders, $$ 1, 2; Field on Corp. § 55. If the power to 
increase the capital stock existed by reservation of the charter, 
or by the general law, the complainants, as against creditors and 
those dealing with the corporation, are estopped to deny the 
validity. of the increase of the stock.— Pullman v. Upton, 6 
Otto, 328; Chubb v. Upton, 5 Otto, 665; Sanger v. Upton, 1 
Otto,’56 (63-4); Upton v. Handshrough, 3. Bis. 417; Boggs v. 
Oleott, 40 Tl. 303; Lehman v. Warner, 61 Ala. 455; Thom. 
on Liability of Stockh. 189, 407-15. (3) If it be admitted that, 
where the amount of stock was by the charter limited, all stock 
issued in excess ot the limit actin # be void in the absence of a 
legal power to increase the stock, as recently decided in the 
case of Scovill v. Thayer, 14 Central Law Journal, No. 16, p. 
307, we think that it can be clearly shown that, for several 
years before the filing of the bill in this case, there was a legal 
power directly vested in the Grangers’ Life and Health Ins. 
Co. to increase its capital stock to an unlimited amount. By 
the act of January 20th, 1876, p. 261, and Code of 1876, §$ 
2031-35, the power to existing corporations is expressly given — 
to increase their capital stock, and the modus operandi is pro- 
vided, by which this increase is to be made. the proceedings 
to be taken under this statute, so far as necessary to effect the 
increase of the capital stock, rest wholly in pads; and when 
they are had, it is made “lawful for such corporation to increase 
its capital stock.” By an examination of the bill of complaint, 
it will be found that certificates of stock were issued by said 
company to several of the complainants after the power to in- 
crease was given ; and that, in addition to these, others of the 
complainants, while receiving their stock before the 20th of 
January, 1876, have, like the others, held and now hold said 
certificates, and now stand, as they have all along stood, as 
stockholders upon the books of said company ; and that it was 
since the possession of the power to increase the capital stock, 
that the Mississippi department was organized and did business. 
This reception of the shares of this increased stock, after the 
power to make the increase had been given, and this long ac- 
quiescence after the power existed, we submit, have, in law and 
in equity, both as to the company itself and its creditors, the 
same effect to estop the parties, as if no effort had been made 
to increase the stock until after the passage of the act of 
January, 1876. The acceptance and holdin of a certificate of 
shares in a corporation make the holder liable to the responsi- 
bilities of a shareholder.— Upton v. Tribilcock, 1 Otto, 47; 
Eaton v. Aspinwall, 19 N. Y. 119; Griswold v. Seligman, 
72 Mo. 110. The complainants held certificates of stock and 
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appeared on the books of the company as stockholders. They 
held themselves out to the world and to creditors, as such ; they, 
by presenting a large capital, induced a confidence on the part 
of many persons to become policy holders, and pay their money 
to the corporation and secure its policies of insurance for the 
protection of their families. If ever there should be a case 
where persons who hold themselves out as shareholders or con- 
tributories, should not be permitted to deny their liability and 
cancel their obligations, this is such a case. (4) While it is 
true that the act of 1876 did require that a report of the stock- 
holders’ meeting and the increase of its stock should be filed 
in the office of the Secretary of State, and there become a re- 
cord, this was not a condition precedent to the increase of 
stock ; for the statute (Code, § 2034) says that it is “lawful for 
such corporation to increase its capital stock . . . «im con- 
Jormity with such consent of the stockholders obtained as afore- 
said.” It will be observed that exactly the same prerequisites 
are necessary to the increase of the bonded indebtedness of cor- 
porations as above provided for increase of capital stock. And 
yet, in all such cases, the courts have held that, the power 
existing, the failure to pursue the methods directed were mere 
irregularities, which did not vitiate the bonds in the hands of 
bona fide purchasers without notice. The following authorities 
cited and discussed on this point: Pendleton County v. Amy, 
13 Wall. 297; Railroad Co. v. Chatham, 42 Conn. 465; Com- 
missioners v. January, 94 U. 8. 202; — R. R. Co. v. 
Dudley, 14 N. Y. 336; Dyer v. Rich, 1 Mete. (Mass.) 190; 
Scovill v. Thayer, supra; Central A. & M. Asso. v. Ala. Gold 
Life Ins. Co., 70 Ala. 120; Tarbellv. Page, 24 Ill. 46; Chubb v. 
Upton, 5 Otto, 665 (668); Sanger v. Upton, 1 Otto, 56 (64). 
There may be an estoppel on parties to a contract, even when 
the contract itself contravenes a well defined public policy. 
Daniels v. Tearney, 12 Otto, 415 (419). See also S. & 7. R. 
R. Co. v. Tipton, 5 Ala. T87 (808); Hallv. 8. & T. R. R. Co., 
6 Ala. 741; Lehman, Durr & Co. v. Warner, 61 Ala. 455; 
‘Her. on Es. §§ 570-80. (5) Stockholders, when pursued by 
creditors, can not be allowed to defend themselves by allega- 
tions of fraud and misrepresentation ; a fortiori, can they not 
be allowed to withdraw their money from the fund by law pro- 
vided as a trust for the payment of creditors.— Ogilvie v. Know 
Insurance Co., 22 Howard (U. 8.), 380; Chubb v. Upton, 
5 Otto, 665; Duke v. Cahaba Navigation Vo., 16 Ala. 372. 
Any misrepresentation as to the powers or rights of the com- 
pany under the charter can not avail the subscriber; because 
one who deals with the corporation, which is a creature of law, 
is charged with a knowledge of the provisions of the charter. 
Field on Corp., §$ 73-7 ; C., & O. C. Co.v. Dulany, 4 Cr. (C. C.) 
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85; Upton v. Tribilcock, 1 Otto, 50; Bigelow on Frauds, p. 71, 
citing 36 Miss. 572, and 51 Miss. 829; Zhi v. Miss. C. R. . 
R. Co., 32 Miss. 347. See also Oakes v. Fenn L. R. 2, 
H. L. 325; Stone v. Bank, 3 C. P. Div. 282. (6) The stock- 
holder has every opportunity to know the. affairs of the com- 
y ; and he must inform himself of its financial condition, if it 
1as been fraudulently represented to him, and at once rescind 
his contract. He can not hold the stock, appear as a stock- 
holder, and thus acquiescing in an assumed liability, afterwards 
repudiate it.— Holt’s case, 22 Beav. 48; Nicol’s case, 3 De. G. 
& J. 387; Bernard's case, 5 De. G. & Sm. 283; Sheffield’s 
case, Johns. (Eng. Ch.) 451; Reciprocity Bank, 22 N. Y.17; 
MceHose v. Wheeler, 45 Pa. St..32. (7) The act of Mississippi 
of 1875, p. 179, did not create the Grangers’ Life and Health 
Insurance Company a corporation of that State. It was, at 
most, a license, putting the company on the same footing with 
domestic. companies, and relieving them of restrictions appli- 
caple to foreign insurance companies.—See Rev. Code of Miss. 
$$ 2416, 2442; BR. PR. Co. v. Harris, 12 Wall. 65; Cowell v. 
Spring -Co., 10 Otto, 55; Ang. & Ames on Corp. § 108; 
Bi kston Manf. Co. v. Blackston, 13 Gray, 488; Williams v. 
R. R. Co, 3 Dillon, 267; Copeland ». R. R. Co., 3 Woods, 
651; B. & O. R. R. Co. v. Cary, 28 Ohio St. 208. A cor- 
poration may do business in another State and exercise its 
wers and franchises therein, unless expressly forbidden by 
its charter.— Christian Union v. Yount, 11 Otto, 353. (8) It 
‘ is perfectly competent for a corporation to make a general 
assigninent for the benefit of its creditors. These assignments 
may be made by the directors.—See 2 Kent’s Com. 227; De- 
Ruyter v. Trustees, 3 Barb. Ch. 119; s. c. 3 N. Y. 238; Pope 
v. Bronson, 2 Stew. 401; Zhorington v. Gould, 59 Ala. 461. 
(9) It is further contended that the creditors being beneficially 
interested, the stockholders are estopped to avoid their sub- 
scriptions as against the assignee. He represents the creditors, 
and not the assignor.—Bullis v. Montgomery, 50 N. Y. 359. 
Other points are also discussed.. : 


F. G. Bromsere, P. Hamitron, W. P. Harris, and Bucn- 
ANAN & Houston, contra. (1) The Grangers’ Life and Health 
Insurance Company was created in 1874, under the acts of 
1868 (Pamph. Acts, 1868, p. 16), and of 1870 (Pamph. Acts, 
1869-70, p. 308); and these acts, governing the special class of 
corporations to which said company belongs, and the general 
law for all private corporations, to be found in the Code, con- 
stitute the charter of said company, in which are to be found 
all the powers and capacities which the legislature saw fit to 
bestow ; and, in order to confine the incidental and implied 
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powers supposed to flow from the common law, and not very 
definitely fixed in our jurisprudence, there is a provision to the 
effect that these corporations shall not exercise any implied 
power o¥ powers, not expressly enumerated in the law, unless 
it shall be necessary to carry out those expressly granted. 
Code of 1876, § 2021. All that is needed to make the special 
and general law together a special charter are the things 
directed to be set down in the declaration required to be signed 
and recorded by the associates, the name and business of the 
corporation, the amount of capital stock, the number of shares, 
the names of the stockholders, ete.; and when recorded, the 
declaration performs the oftice of an authentic acceptance of 
the terms of these laws, and furnishes the other particulars 
just adverted to, which are ordinarily contained in a special 
charter. The law plainly demands that the associates shall 
detinitely fix the amount of the capital, the value of the shares, 
their number, and by whom owned, ete.; and these being fixed 
by the declaration, the special and general law defines the 
powers of the corporate body. The declaration can not define 
these powers; nor can it enlarge or qualify them. Individuals 
proposing to become a corporation can not add to or alter the 
law, by annexing terms and conditions, or by reserving the 
right to do what these laws do not expressly, or by necessary 
implication, authorize. Incorporated by a particular name, the 
corporation can not alter it, or reserve in the declaration the 
right to alter it; and having declared its business to be life in- 
surance, it can not engage in mining or manufacturing, or 
reserve a right to make this change in business. As respects 
the requirements to declare the amount of the capital stock, 
the number, value, and ownership of shares, it is to be observed 
that this important subject has been uniformly regulated by 
the legislature. Where in special charters the amount of the 
capital stock has been fixed, and uo power given to vary it, it 
is understood by the legal profession, that, to enable the cor- 
poration to vary it, the sanction of the legislature must be 
obtained. It involves the reorganization of the government of 
the corporation—a change of influence of the original stock- 
holders and their legitimate successors—a displacement of 
power. Power over the capital stock involves such funda- 
mental modifications, that it would seem to be very clear that. 
so important and dangerous a power can not result from impli- 
cation; and it is very certain that in Alabama it must be 
necessary to the exercise of some of the granted powers. But 
there is no such granted power, to the exercise of which such 
an implied power is necessary. That a corporation has not an 
implied power to increase its capital stock, see Green’s Brice’s 
Ultra Vires, p. 112; Thompson's Liab. of Stockholders, § 115 ; 
22 
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Lathrop v. Kneeland, 46 Barb. (N. Y.) 434; .1 Beasley (N. J. 
Kq.), 1383; L. R. 1 Ch. App. 247; L. R. 2 7b. 714, 247. 
There is no pretense in this case, that an increase of stock was 
ever authorized by proceedings under the act of January 20, 
1876, or that any attempt was made to obtain such power. It 
is, therefore, plain that an association making its declaration in 
Alabama for incorporation there, and declaring its capital stock 
to be one hundred thousand dollars, of one thousand shares, 
could not reserve the power to make a corporation of four and 
a half millions, with forty-five thousand shares, with franchises 
in all the States and Territories, and in foreign countries, 
having a central government in Alabama, controlling the 
branches on a federated plan, in which the power would be 
wielded outside of the State by a multitude of new foreign 
corporators, introduced by foreign law, which might as well 
change the business. (2) The attempt to reserve the power 
here claimed, by declaring an intention to do what could not 
be done, did not vitiate the declaration, or constitute an irreg- 
ularity in the formation of the corporation. The eapression 
of an intention to change the charter is simply pugatory, and 
could not affect the corporation created. The right reserved, 
or the intention expressed could only be effectual by legislative 
action ; and the public, it is to be presumed, would so under- 
stand it. (3) The contract of subscription was void, though 
the court should adjudge that it was entered into bona fide, and 
was free from fraud, because, at the date of appellees’ alleged 
subscriptions, all of the stock which said corporation was, by 
the laws of the State of Alabama, authorized to issue, had been 
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. subscribed for and taken, and it had not gotten back any por- 


tion thereof by forfeiture or otherwise. Therefore, appellees 
did not. become shareholders, acquired no‘ right to any of its 
stock, nor did they become liable for its debts, or estopped by 
such subscriptions from denying the relation of stockholders, 


" even when proceeded against by creditors of the corporation, 


who became such on the faith of the alleged subscriptions, or 
otherwise.—Thomp. on Liab. of Stock. § 115; Code of Ala. 
(1867), §§ 1767-9; Pamph. Acts, 1869-70, p. 308; Pamph. 
Acts, 1875-6, p. 261, § 4; Code of 1876, $$ 1937 et seq.; Lb. 
$$ 2031-35; Con. of 1875, Art. 14, $$ 5, 6; 46 Barb. (N. Y.) 
434; 72 Ill. 401; 73 Ill) 200; 11 Gray (Mass.), 140; 101 
Mass. 381; 4 Clifford, 544; 21 How. (U. 8.) 441; 13 N. Y. 
611; 17 N. Y. 596; 34 N. Y. 30; 36 N. Y. 200; 34 How. 
Prac. (N. Y.) 338; 32 Barb. (N. Y.) 76; Field on Corp. § 270, 
note 2; Jb. § 253; 46 N. Y.479; 101 U.S. 81; 54 Ala. 473; 
41 Miss. 494; 7b. 737; 1 Chan. Div. L. R. (English) 247; 2 
Chan. Div. App. (English) M. P. 714; 1 Beas. (N. J.) 133. 
The following authorities discussed and distinguished: In re 
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Evans, 2 Ch. App. Cases, L. R. 427; Sanger v. Upton, 95 U. 
S. 665 ; Abbott v. Aspinwall, 26 Barb. (N. Y.) 202. (4) Under 
its Alabama organization, the corporation was, foreign to the 
State of Mississippi, and had no right to exercise its franchises 
in that State, except on such terms as that State chose to pre- 
seribe.— Morris v. Hall, 41 Ala. 510; Liverpool Ins. Co. v. 
Mass. 10 Wall. 566; Ducat v. Chicago, 10 Wall. 410; Paul v. 
Virginia, 8 Wall. 168. (5) Said company, as to the Mis- 
sissippi stock and as to the Mississippi subscribers thereto, was 
a Mississippi corporation, having no legal corporate connection 
with the Alabama corporation other than it as results from 
having the same individuals as officers for each, and being thus 
under one general management, with separate local manage- 
ments.—2 Wait’s Act. & Def. 311-13; 28 Conn. 298; 1 Sum- 
ner, 61; 1 Black, 297; 13 Peters, 588 ; 14 Peters, 129; 12 Wall. 
82; 13 Wall. 283; 41 Ala. 510; Field on Corp. $$ 128-30; 35 
Miss. 25; Ang. & Ames on Corp. §§ 11, 78; 12 Gratt. 655. 
No particular form of words is necessary to create a corporate 
body, if the legislature plainly gives to an association of persons 
perpetual succession, individuality to an artificial creation, as 
distinct from its changing members, and the power to conduct 
business. This amounts to Chief Justice Marshall’s detinition 
of a corporation. These capacities constitute a franchise, be- 
stowed by the legislature, and a corporation is the result. (6) 
The certificates of stock issued to the appellees being absolutely 
void, they are entitled to have their notes canceled, and to be 
repaid the moneys obtained from them fraudulently for this 
over issued stock.—V. }. & NV. H. R. R. Co. v. Schuyler, 34 
N. ¥. 49; Thomas v. City of Richmond, 12 Wall. 356; Mor- 
ville v. Am. Tract Society, 123 Mass. 129; Utica Ins. Co. v.— 
Cadwell, 3 Wend. 296; P. W. & B. R. R. v. Quigley, 21 How. 
(U. 8.) 209. (7) The assignment to Clark was void, because 
it was contrary to the public policy of this State-—Cons. 1875, 
Art. 14, § 5; Code of 1876, $§ 2027-8, 2080, 2054-62; Ang. 
& Ames on Corp. pp. 165-6 ; 44 Penn. St. 535; Field on ‘fae * 
$468; 2 Wait’s Act. & Def. 313, art. 2; 101 U.S. 71. It 
was void for the further reason that the business of life in- 
surance companies can not be wound up by a voluntary assignee, 
there being no machinery known to the law of assignments for 
the benefit of creditors, by which the assignee can protect, or 
deal with the interests of those holding policies of insurance on 
their lives for the benefit of those who are otherwise strangers 
to the contract of insurance, except that they are the benetici- 
aries therein. That under the the advice of the ablest corpora- 
tion lawyers of England and America, no company has until 
now ventured on such an expedient, tliough its simplicity, 
cheapness and subserviency to the interests of the company 
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making the assignment are obvious, is very persuasive of the 
non-existence of the legal power to make such an assignment. 
Buckv. P. & A. Life Ins. Vo., 10th number of Federal Reporter, 
vol. 4, for January, 1881, p. 849. See also Brashear v. West, 
7 Peters, 608; Ang. & Ames on Corp. (4th Ed.) § 191. (8) 
But if the assignment is valid, the assignee does not represent 
creditors otherwise than the corporation could.—11 Ala. 880; 
10 Paige, 211; Thom. on Liab. of Stock. § 147, note 2; 44 
Maine, 273; 29 Conn. 335. (9) The appellees’ bill has equity. 
It seeks a rescission of contracts of subscription, and for repay- 
ment of moneys obtained from them on void contracts. The 
grounds of relief are frauds common to all. The only differ- 
ences are differences in attendant circumstances. A _ bill in 
equity, by some for themselves and all others similarly situated, 
is proper for the aspect of rescission and cancellation.—Me- 
Bride v. Lindsay, 9 Hare, 573; NV. Y. & N. H. R. R. Co. v. 
Schuyler, 17 N. Y. 592; 8. c. 34 N. Y. 30; Ashmead v. Colby, 
26 Conn. 287; Stainback v. Fernley, 9 Simon, 557; Seddon v. 
Connell, 10 1b. 59. See also on the equity of the bill, Field 
an Corp. $ 320, note 2; Story’s Eq. Plead. § 97, note 4; 5 
Allen, 375; 23 Ala. 559; 26 Conn. 290; 3 Swan. (Eng. Ch.) 
74. (10) Other questions, not passed on or referred to in the 
opinion, also elaborately discussed. 


BRICKELL, C. J.—The proposition underlying the bill, in its 
ree al aspect, is, that the amount of the capital stock having 
yeen fixed and stated in the declaration of incorporation, when 
the company was formed, all of which had been subscribed for 
and taken, the company had not authority of law, at the time 
the subscriptions were made, and the promissory notes given, to 
enlarge the capital stock. ' The enlargement was of consequence 
ultra vires, the stock could not be lawfully issued, and the sub- 
scriptions and notes are void for the want of consideration. 
Originally, the statute under which the corporation was formed, 
restricted the capital stock of corporations of this class to a sum 
not exceeding two hundred thousand dollars. The restriction 
was removed by an act of the General Assembly, approved 
February 25th, 1871, and since, the corporators could, of their 
own option, fix the amount of the capital stock of the corporation 
they proposed to form.—Pamp. Acts, 1870-71, p.18. A prior 
statute conferred upon corporations which had been formed, or 
which might thereafter be formed, not having a capital stock of 
two hundred thousand dollars, authority to increase the stock 
to that sum. The mode of making the increase was prescribed, 
and it was only in the event the mode was pursued, the increase 
was valid.—Pamph. Acts, 1869-70, p. 319. The case has been 


argued, as if the bill negatived an increase of the capital stock 
VoL. LXXIII. 
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of the company in pursuance of the provisions of this statute. 

When a corporation relies upon a grant of power from the 

legislature to do an act, it is as much restricted to the mode pre- 

scribed by the statute for its exercise, as it is to the particular 

thing allowed to be done.—Ang. & Ames on Corp. § 111. If 

in the mode prescribed by the statute the capital stock was not 

increased, the statute would furnish no authority for the increase, 
and would not impart to the subscription and notes a validity 

or obligation not otherwise attaching to them. 

It is apparent from an examination of the statutes, that the 
creation of corporations, under general laws, rather than by 
special legislative enactment, was not intended to work any 
essential change in their nature or character. Whether deriving 
existence from a special law, or from incorporation under the 
general law, the corporation is an artificial being of legislative 
creation, having no other powers or proverties than such as the 
aw confers, or which may be incidental to their very existence. 
The mode of incorporation the statutes have carefully prescribed. 
The persons proposing to be incorporated must file, and cause 
to be recorded in a designated public oftice, a declaration in 
writing, stating the name of the corporation, the objects for 
which it is formed, the amount of the capital stock, the number 
of shares into which it is divided, the names of the stockholders, 
and the number of shares each may hold. The office and the 
effect of the declaration the statutes do not leave in doubt—when 
recorded, the persons signing it, and their successors become a 
body corporate by the name stated therein, and with the powers 
conferred by law. It is an acceptance by the corporators, under 
the name designated, for the objects expressed, of the corporate 
powers and capacity the law confers, and a statement of the 
principal constituents of the corporation—the amount of the 
ios tore the names of the stockholders, and the quantity 
of interest each has in the capital stock. There is no authority 
of law for introducing more into it, and if more be introduced, 
it is mere surplusage, not adding to, or detracting from the 
force of the declaration. 

A controlling purpose, as we suppose, in authorizing or in 
compelling the creation of private corporations under general 
laws, is, to secure uniformity and equality of corporate powers, 
functions and privileges; that all corporations of the same class, 
formed for like purposes, should possess the same capacities and 
properties, and exercise and enjoy the same franchises and 
privileges. Unless it was intended to work a radical change in 
the nature and character of these artificial beings, the mere 
creations of the law, and to subvert the whole theory which 
had prevailed in reference to them, it can-not have been contem- 
plated that they should for themselves create power and privi- 
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leges by declaration or reservation, whether the declaration or 
reservation is expressed in the articles of incorporation, or in the 
constitution or by-laws ordained by the corporators for their gov- 
ernment. Such declarations or reservations would soon become 
more liberal and diverse than was the liberality and diversity of 
the grants of corporate power by special legislative enactment, 
the evil it was intended to remove. Of every corporation 
formed under the general law, the law itself becomes the charter, 
defines and enumerates the powers which are to be exercised, 
the nature and extent of corporate franchises and _ privileges. 
The declaration of incorporation—the constitution and by-laws 
adopted for corporate government, do not form the charter, or 
define or enumerate the corporate powers. These are the acts 
of the corporators. The charter is the grant from the sovereign 
power of the State; and by that source only can be varied or 
enlarged. The expression in the declaration of incorporation, 
that it was the intention and privilege to increase the capital 
stock and number of shares whenever deemed proper and ex- 
pedient, may have been intended merely to notify the original 
corporators and their successors that the intention existed. If 
intended for any other purpose, it was vain and nugatory ; it 
did not authorize an increase of the capital at the mere will of 
the company, in such mode as it elected. The power must be 
found in the law from which corporate existence is derived, or 
must have been conferred by a subsequent law, the provisions 
of which were observed in the exercise of the power. 

The statutes, in express terms, conferred on banking associa- 
tions, road companies, and steamship companies, the power of 
increasing their capital stock. With the exception of the act 
of March 3, 1870, to which reference has been made, there was 
no statute applicable to all private corporations, expressly 
authorizing an increase of capital stock by the act of the cor- 
poration, until the statute of January 30, 1876, which now 
forms sections 2031-35 of the Code of 1876. The-importance 
the General Assembly attached to such a change. in the cori- 
stitution of the corporation, is manifested by the care with 
which the mode of effecting it is prescribed. This statute was 
enacted subsequently to the making of these subscriptions, and it 
is obviously true, that this company never exercised or intended 
to exercise the power it confers. 

The case, in this aspect, resolves itself into the simple inguiry, 
whether the company had the implied power to take subscrip- 
tions for stock, after the capital stock, as expressed in the dec- 
laration of incorporation, had been subscribed for and taken ; 
in other words, had it the power at its own option to enlarge 
the amount of its capital stock and the number of its shares. 
Corporations, by the common law, could exercise not only the 
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powers expressly granted to them, but such implied powers as 
were necessary and proper to carry into effect the express 
powers, and such incidental powers as pertained to the purposes 
for which they were created. The statute in reference to the 
implied or incidental powers of corporations is.expressed in 
terms more limited. “In addition to the powers enumerated 
above, and to those expressly given in its charter, no private 
corporation possesses, or can exercise any corporate powers 
except those necessary to the exercise of the powers thus 
given.”—Code of 1876, § 2021. Whether it was intended 
to limit, modify or qualify, or simply to enunciate the rule 
of the common law, is not a material inquiry; it is certain 
it was not intended to enlarge or to extend it. The implied or 
the incidental powers corporations may rightfully exercise, 
never have been extended to changes in the constitution or 
membership of the corporate body, or changes of the purposes 
for which the corporation was created. They have been con- 
fined to such powers as would enable the corporation to exer- 
cise properly its express powers. Changes of the capital stock 
of corporations of this character involve changes in organization, 


and a displacement of the power and influence the original 
stockholders, or their legitimate successors are of right entitled 
to exercise in the election of officers, and in the general man- 
agement of the corporate affairs and business. That corpora- 


tions have not an implied power to effect such change—that it 
can be effected only by legislative sanction, seems to be settled. 
Green's Brice’s Ultra Vives, 112; Thompson on Liability of 
Stockholders, § 115; Lathrop v. Kneeland, 46 Barb. 482; 
Mutual Life & Fire Ins. Co. v. McElway,12 N. J. Eq. 
(1 Beasley), 133; WV. Y. & WV: H. BR. R. Co. v. Schuyler; 34 N. 
Y. 30; Railway Co. v. Allerton, 18 Wall. 233; Scovill v. 
Thayer, 105 U.S. 143. In this last case, the, corporation, as 
in this case, was formed under a general law, and of its own act, 
without legislative consent, attempted to increase its capital 
stock. - The court said: ‘The attempt to increase the stock of 
the company beyond the limit fixed } its charter was ultra 
vires. The stock itself was, therefore, void. It conferred on 
the holders no rights, and subjected them to no liabilities.”, 

A subscription for the stock of a company is a contract, and, 
like other contracts, must be supported by a consideration. The 
consideration upon which it rests, is the right secured by it of 
membership in the corporation, and the interests accruing from 
membership. When these are not secured, and can not legally 
result from the subscription, it is wanting in consideration, as 
are notes or other obligations which may be given for its pay- 
ment.—Scovill v. Thayer, supra. ‘ 

The purpose of the subscribers to the declaration of incor- 
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poration seems to have been the organization of numerous 
similar corporations in other States, and in the Territories, 
which they termed departments, all of which were to be united, 
and of which the corporation here formed was to be the central, 
controlling power. There seems to have been but little, if any, 
comprehension, of the limited power and capacity of the cor- 

ration it was possible to form under the general laws of this 
State; and that when formed it would be strictly a domestic 
corporation, subject to all the restraints and regulations the 
State, in pursuance of its own policy, had imposed, or might 
thereafter impose. The prevailing idea seems to have been, that 
the corporators, by declaration and resolution, and by articles 
introduced into the constitution they adopted, could create the 
powers of the corporation, and transfer such powers to the 
numerous organizations it was intended to introduce into other 
States. The legal impracticability of the plan must soon have 
been developed ; but it is averred they obtained from the legis- 
lature of Mississippi the enactment of a statute in pursuance of 
it, a copy of which is exhibited with the original. bill. 

This act authorized the company to establish in that State 
one or more departments. But no department could be estab- 
lished, until citizens of the State had subscribed for and paid, 
or secured to the satisfaction of the president and general board 
of directors, a,capital stock of one hundred thousand dollars; 
and the directors of each department were required to be 
citizens of the State. Upon the establishment of a depart- 
ment, it was declared, the corporation was to be regarded as a 
heme company, and should be entitled to have and enjoy all 
the rights, privileges, immunities and exemptions of life in- 
surance companies incorporated by the laws of Mississippi. 
Under this act a department was organized, and it may per- 
haps be inferred from the averments of the bill, that it was for 
the stock of the department, and not for the capital stock of 
the company in this State, the appellees were subscribers. 

The effect of this act was not merely to license, or to: enable 
the corporation formed in this State to transact business and 
exercise jts powers in Mississippi. It is of far wider operation, 
and creates a corporation having the same name, and like 
franchises, as the corporation formed in this State, whenever 
there was an organization in pursuance of its provisions, a 
domestic corporation, in the words of the act, a home company. 
A corporation can have no legal existence beyond the territorial 
boundaries of the sovereignty by which it is created—it must 
dwell in the place of its creation, and can not emigrate to 
another sovereignty.—Ang. & Ames on Corp. § 104; Bank of 
Augusta v. Karle, 13 Peters,519. In other sovereignties, upon 


such terms and conditions as the sovereign power may provide, 
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it may transact business within the scope of its powers. And 
it is said, there is no legal difficulty in the creation of a single 
corporation by the concurrent action of two or more States, nor 
of the creation of a corporation by one State, having as one of 
its constituents a foreign corporation —P. & W. R. R. Co. 
v. Maryland, 10 How. 376; Failroad Co. v. Harris, 12 Wall. 
65; Bishop v. Brainerd, 28 Conn. 289. Whether only terms 
and conditions are prescribed, upon which a foreign corporation 
is permitted to exercise its faculties—whether there is concur- 
rent action of two or more States in the creation of a single 
corporation, or whether a domestic corporation is created, is a 
question of legislative intent. All the books agree, that no 
particular form of words or expressions is essential to the 
creation of a corporation. — Ang. & Ames on Cor. § 76; 
Thomas v. Dakin, 22 Wend. 69. If the legislative intention 
is manifested clearly, to clothe an association of persons with 
rights, privileges and powers, to be enjoyed and exercised by a 
collective name, and for designated purposes, and in a corporate 
capacity, the association, by iynplication, isa corporation.— Ang. 
& Ames on Cor. $78. The department organized in Mississippi 
had its own constituents, differing essentially from the 
constituents of the corporation formed in this State; its own 
capital stock, and its own powers and capacities, and for it there 
was to be a governing body, who were to be citizens of that 
State. The intention to confer corporate privileges and capacity, 
not merely to license a foreign corporation to transact its busi- 
ness and exercise its powers within the State, is plainly desig- 
nated. There may have been a purpose, that of the domestic 
corporation thus formed, the corporation of this State should 
be a constituent, and that sume undefined relations should exist 
between the two corporations. The purpose does not change 
the scope, operation and effect of the act. When there was an 
organization in pursuance of its provisions, a corporation existed, 
having its own capital, its own members, its own domicil, its 
own governing body ; and its corporate powers were derived not 
from a foreign power, or by ne seccun to the powers a foreign 
power may have conferred on a corporation of its creation, but 
were the rights, privileges, immunities, and exemptions of life 
insurance companies incorporated under the laws of Mississippi. 
‘The act, when accepted, when there was an organization under 
its provisions, became a contract between the State and the 
corporators. The contract was not with Alabama, but with 
Mississippi, and could not be rescinded or impaired, unless, by 
the law of the State, the power of rescission or alteration was 
reserved. The Constitution of this State reserved to the General 
Assembly the power of repealing, modifying, or altering at 
pleasure the general laws under which the corporation was 
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formed in this State. If the power had been exercised, it can 
not be supposed the corporation existing under the law of 
Mississippi would have been affected. It is not necessary to 
pursue the argument. All that can be said, is, that a corpora- 
tion was created in Mississippi, having the same name, and for 
the same purposes, as the corporation formed in this State ; but 
the two were distinct legal entities, and the act of incorporation 
of each was confined in operation to the territorial limits of the 
sovereignty from which it proceeded.—Ang. & Ames on Corp. 
§ 164. 

The character of the assignment to Clark, or the purposes 
for which it was executed, are not shown by the Dill. The 
averinent is, that it was executed by the corporation formed in 
this State, and conveyed all of the books, papers, nates, assets 
and effects of the corporation. There is a further averment 
that Clark holds and claims the exclusive right to collect the 
notes made by the appellees for the payment of their subscrip- 
tions for stock. The case has been argued by counsel, as if it 
appeared that the assignment was,a general assignment for the 
benefit of creditors, executed in eonsequence of the insolvency 
of the corporation. The power of the corporation to make 
such an assignment in the event of its rca sag is a grave 
question, upon which it is not now necessary for us to express 
an opinion. Whatever may be the true character of the as- 
signment, it was inoperative to pass property, rights of property, 
or choses in action, to which the assignor had not title. If it 
be true, the subscriptions of the appellees were for the stock 
of the Mississippi corporation, the notes of the appellees, unless 
they had been negotiated to the corporation in this State, did 
not pass by it. Clark, as the assignee under a general assign- 
ment for the benefit of creditors, succeeds only to the rights of 
the assignor—he is bound and affected by all the equities, and 
subject to all the defenses which would have affected the 
assignor. In no just sense is he a purchaser for value, or the 
representative of creditors.—Burrill. on Assignments, 538; 

Valker v. Miller, 11 Ala. 1067. 

In either of its aspects, the case, as presented, seems to us 
strictly of legal cognizance. The demands are legal, the sub- 
jects of suits at law, and whatever of defenses are disclosed 
are legal. To make these defenses available, no discovery is 
sought, nor is there a necessity for it. There has been in this 
court a rigid adherence to the principle, that when a court of 
law is competent to take cognizance of rights, and has power 
to proceed to a judgment affording complete justice and full 
_— to the parties, a court of equity will not interfere. 

here can be no pooner for its interference, for its remedial 


process and function. The interference would involve a con- 
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fusion of the jurisdictions of legal and equitable tribunals, and 
would depri v. 
Robinson, 2 Stew. 520 ; Knotts v. Tarver, 8 Ala. 743. Diekin- 
son v. Lewis, 34 Ala. 643; ; Youngblood v. “oungblood, 54 
Ala. 486. 

A court of equity has jurisdiction to decree the rescission of 
written. instruments, the delivery up and cancellation of deeds, 
of covenants, of bonds, bills, or notes. It was said by Ch. 
Kent, in Hamilton v. Cummings, 1 Johns. Ch. 523, the 
exercise of the jurisdiction should be regulated by a sound 
discretion, as the circumstances of the individual, case may 
dictate. A resort to the jurisdiction, to be sustained, must be 
expedient “either because the instrnment is liable to abuse 
from its negotiable nature, or because the defense, not arising 
on its face, may be difficult or uncertain at law, or from some 
other special circumstances peculiar to the case.” The sub- 
scriptions for stock are not negotiable, nor, so far as appears 
from the bill, are the notes, given for their payment. tf the 


notes were negotiable there was evidently no reason to appre- 
hend their negotiation ; nor was there reason to apprehend a 
delay of suit until there was a loss of evidence to sustain the 
defense. The case, as shown by the bill, is wanting in any 
special cireumstance rendering the preventive jurisdiction of a 
court of equity necessary. In any other case of contracts in 


writing, void for want of consideration, or which may have 
been induced by fraudulent representations, or which may be 
wrongfully claimed by a party having possession of them, 
there would be the same reason as in this case, for equitable 
interference. It is better that in cases of this kind, of simple 
executory contracts for the payment of money, in the absence 
of some special necessity for equitable interference, the parties, 
having purely legal defenses should be remitted to a court of 
law to assert them.—ZJns. Co. v. Bailey, 13 Wall. 616. 

The error of the chancery court is, in not sustaining the 
demurrer resting upon the objection, that the appellees had in 
a court of law a plain and adequate remedy. 

- Reversed and remanded. 
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Parsons v. Woodward. 
Statutory Real Action in Nature of Ejectment. 


1. Bill of exceptions; documents sought to be made part of, by reference. 
When a document is sought to be made a part of a bill of exceptions by 
reference, and not by copy, it must be so deunthed by its date, amount, 
parties, or other identifying features, that the transcribing officer can, 
unaided by memory, readily and with certainty determine, from the 
description itself, what document or paper is referred to, without room 
for mistake. 

2. Same; when document referred to, sufficiently identified.—Where a 
bill of exceptions, taken on the trial of a statutory real action in the 
nature of ejectment, shows that the plaintiff claimed title through a 
sheriff’s deed executed to her, and that the sheriff was examined as a 
witness, and, while he was on the witness’ stand, a deed was handed to 
him, which he identified as the deed executed by him to the plaintiff; 
stating the date of sale, the date and consideration of the deed, the 
parties thereto, its subsequent delivery to the plaintiff, and acknowledg- 
ment by him; and he further testified that he never made but the one 
deed to the plaintiff, and no other deed in regard to the lands described 
therein; all of which is set out in the bill of exceptions, with the recital 
that the deed was read in evidence, followed by this language: ‘‘(It is 
agreed that the clerk may here set out said deed in full, with its endorse- 
ments) ;’’—held, that a deed copied in the bill of exceptions by the clerk 
as the deed referred to, corresponding in all particulars with it, was 
sufficiently identified and described to preclude mistake in copying, and 
constituted a part-of the bill of exceptions. 

3. Same; when documents not sufficiently identified.—It was further 
held that other documentary evidence, sought to be made a part of the 
bill of exceptions by reference, was not sufficiently identified, and did 
not, for that reason, constitute a part of the record. 

4. Deed; when self-proving.—A deed to land, executed by a sheriff 
and duly acknowledged by him, and recorded in the office of the judge 
of probate of the county in which the land lies, within twelve months 
after its execution, is self-proving, and may be admitted in evidence 
without proof of its execution. 

5. Suit for recovery of lands, the separate estate of a married woman; 
how brought.—For the recovery of lend belonging to the statutory 
separate estate of a married woman, she must sue alone, and a recovery 
can not be had in a suit brought by her and her husband jointly. 

6. Same; when evidence of consideration of deed inadmissible.—Where 
husband and wife sue jointly in ejectment, or a statutory real action in 
the nature of ejectment, claiming title under a deed which, on its face, 
creates a statutory separate estate in the wife, they can not be allowed, 
for the purpose of showing that they are entitled to a joint recovery, to 
prove by parol evidence, that the purchase-money, paid for the lands 
sued for, belonged to the wife’s equitable separate estate. 


‘Apprat from Talladega Cirenit Court. 
Tried before Hon. LeRoy F. Box. 


This was a statutory real action in the nature of eject- 
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ment, and was brought by M. C. Woodward, a married woman, 
and J. A. Woodward, her husband, against Lewis E. Parsons, 
and others, his tenants in possession. The plaintiffs and the 
defendant Parsons both deduced title from one J: L. Elston, the 
former claiming under a sale and conveyance made by the 
sheriff of Talladega county to Mrs. Woodward, under divers 
executions issued on judgments rendered against Elston in the 
circuit court of said county; and the latter, under a mortgage 
executed to him by Elston on 11th June, 1867, a date prior to 
the time when the executions against Eiston, under which the 
sale was made to Mrs. Woodward, came to the hands of the 
sheriff, but after the rendition of the judgments, on which the 
executions were issued. The plaintiffs attacked the validity of 
this mortgage, on the ground that it was made with the intent 
to hinder, delay and defraud Elston’s creditors; and this and 
the right of the husband to join in the suit as a party plaintiff 
were the principal points of controversy in the lower court. 
The view taken by this court of the case made by the record 
renders it unnecessary to set out the evidence touching the 
bona fides of the mortgage, or the rulings of the court thereon ; 
and the facts on the other point are sufficiently indicated in the 
opinion. 

It appears from the bill of exceptions, as copied in the tran- 
script certified as a return to a writ of certiorard ordered by this 
court, that much documentary evidence was introduced on the 
trial of the cause in the circuit court, including, among other 
papers, the deed executed by the sheriff to Mrs. Woodward, and 
the judgments and executions on which it rested, and the mort- 
gage executed by Elston to the defendant Parsons, none of 
which were copied into, but sought to be made a part of, the 
bill of exceptions by reference, with statements, at the places 
they were intended to be inserted, in parentheses, that it was 
agreed that the clerk might set them out in full. The recitals 
in the bill of exceptions as to the introduction of the judgments 
are as. follows: “ The plaintiffs offered the following judgments 
[four in umber} rendered in the Circuit Court of Talladega 
county, Alabama, viz: 1. John A. Winston & Co. vs. J. E. 
Elston and Allen Elston, rendered May 14th, 1867, for $2018, 
besides costs, and the summons and complaint ;” and the other 
three judgments are similarly described. Then follows, in pa- 
renthesis, the statement, that “it is agreed that the clerk may 
here set out said judgments and summonses and complaints in 
full.” As further recited, “the plaintiffs then offered in evi- 
dence the four following executions issued on said judgments, on _ 
Oct. 7th, 1867, and on the same day received by the sheriff 
and levied, togther with all the endorsements thereon, showing 
levy, sale and return;” and this recital is followed by a state- 
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ment of a similar agreement to the one above noted. The facts 
touching the introduction of the sheriff's deed are given in the 
opinion. The statement as to the introduction of the mortgage 
relied on by the defendants is as follows: “ The defendants then 
[immediately after the plaintiffs rested their case] offered in 
evidence a mortgage made and executed by J. L. Elston to 
Lewis E. Parsons. (Llere it is agreed that the clerk may set 
out said mortgage.)” ' 

The portion of the general charge of the court which is made 
the subject of appellant’s first exception, and is referred to in 
the opinion, instructéd the jury, in substance, as follows: If 
the jury believe from the evidence, that certain judgments, 
therein referred to, were rendered against Elston in the Circuit 
Court of Talladega county, in this State, and that executions 
were issued thereon, placed in the hands of the sheriff of said 
county, and by him levied on the lands in controversy, and 
that he duly sold said lands under said executions, and at the 
sale J. A. Woodward bid in said lands as trustee for his wife, 
and paid for them out of moneys. belonging to her equitable 
separate estate, and received from the sheriff a deed, duly exe- 
cuted, conveying said lands to the wife, this discharged the 
burden of proof which, in the first instance, rested on the 
plaintiffs, and in the absence of other evidence, would entitle 
them to recover. 

Exceptions were reserved by the appellant to the rulings of 
the primary court on the admissibility of evidence ; but, as the 
rulings thereon, discussed by this court, are sufticiently indi- 
cated in the opinion, and the other rulings are only passed on 
in a general way, without particularizing, or discussing the 
principles on which they rest, a statement of them here is not 
deemed necessary. The appellant also reserved exceptions to 
charges given at the instance of the appellees, and to charges 
asked by him and refused; but, as they are not passed on by 
this court, they are also. omitted. 

The rulings on the admissibility of evidence, and the charges 
given and refused are here assigned as error. . 


Bowpen & Knox; Joun T. Herrin and Tuos. H. Warts, sr., 
for appellant. (1) The following authorities cited and discussed 
on appellees’ motion to strike out and reject what purports to 
be the documentary parts of the bill of exceptions: Garling- 
ton v. Jones, 37 Ala. 240; Powell on Appellate Proceedings, 
p. 233, § 33a; Washington Mutual Ins. Co. v. Reid, 20 Ohio, 
St., p. 207; Looney v. Bush, Minor, 413; Bank v. Moseley, 19 
Ala. p. 223; Bradley v. Andress, 30 Ala. p. 82; Farmer v. 
Wilson, 34 Ala. p. 77; Tuscaloosa county v. Logan, 50 Ala. 
503; Spencer v. Pitcher, 8 Leigh, 565; Johnsbury v. Water- 


VoL. Lxxu. 

















1882. } OF ALABAMA. 351 
[Parsons v. Woodward.} 


Jord, 15 Vt. 692; Doe, ex dem. Stark v. Gildart, 5 How. (Miss.) 
p. 618; A. & NV. PR. PR. Co. v. Wagner, 19 Kans. 335; Har- 
man v. Chandler, 3 lowa, 152; Rule 17, Code of 1876, p. 156; 
Code of 1876, § 3109. (2) The sheriff's deed conveys the 
lands to Mrs. Woodward by name, without any trust or qualifi- 
cation. Without doubt, on its face, the deed conveys to her a, 
statutory separate estate— Short v. Battle, 52 Ala. 456; 
Wheeler v. Walker, 64 Ala. 560. (3) It is too clear to admit 
of dispute, that husband and wife can not join in a suit to 
recover the corpus of the wife’s statutory separate estate. 
Wilkins v. Judge, 14 Ala. 135; Walker v. Fenner, 28 Ala. 367. 
(4) The fact that the money which paid for the land was the 
equitable separate estate of the wife, can make no difference, 
because the deed, vesting the title of the land in the wife as 
her statutory estate, must control in a court of law, whatever 
may be her rights in a court of equity.— Wheeler v. Walker, 
64 Ala. 560. 


Sami F. Rice, contra. (1) On motion to strike out and 
reject what purports to be the documentary parts of the bill of 
exceptions, the following authorities cited and discussed: Bank 
v. Moseley, 19 Ala. 222; Looney v. Bush, Minor, 413; Stodder 
v. Grant, 28 Ala. 416; Garlington v. Jones, 37 Ala. 240; Tus- 
caloosa Co. v. Logan, 50 Ala. 503; Strawbridge v. The State, 
48 Ala. 308; Clements v. Taylor, 65 Ala. 363; Boswell v. The 
State, 63 Ala. 307; Leftwitch v. Lecanu, 4 Wall. 187; Me- 
Crarey v. Remson, 19 Ala. 435; Carroll v. Pathkiller, 3 Port. 
283; The State v. Bohan, 19 Kansas, 28; A. & NW. PR. RR. Co. 
v. Wagner, 1b. 335; Hill v. Holloway, 52 lowa, 678; Har- 
man v. Stange, 62 Ga. 167; Hallam v. Jacks, 11 Ohio St. 692; 
Carey v. McDougald, 25 Ala. 109; Austin v. Rodman, 1 
Hawks, 76; Reid v. Kelly, 1 Dev. 313; Tisdale v. Gandy, 1 
Hawks, 282; Polater v. Rolater. 52 Ala. 111; Aerley v. Vann, 
52 Ala. 7; Harmer v. Wilson, 34 Ala. 75; Sidener v. Davis, 
69 Ind. 342; Woollen v. Wishmier, 70 Ind. 114; Atmball v. 
Loomis, 62 Ind. 201. -(2) In the action of ejectment, or its 
statutory substitute, no special pleading is essential; and if two 

ersons appear therein as plaintiffs, they are entitled to recover, 
if the evidence proves that they were and are husband and 
wife, and that their right and interest are such as entitle them 
to join as plaintiffs, and as such joint plaintiffs to recover the 
land sued for, and the damages usual in such cases. The evi- 
dence shows that it was proper that the husband and wife 
should sue in this case.— Pickens v. Oliver, 29 Ala. 528. 


STONE, J.—The present suit was brought by Woodward 
and wife, and is a statutory real action for the recovery of the 
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lands described in the complaint. The onws, as in all other 
cases, was on the plaintiffs to show at least a prima facie right 
to recover. Showing that, they could rest, and the onws would 
then be shifted, and the defendant would be required to rebut, 
or overturn that prima facie case. The plaintiffs recovered 
below, and the defendant appeals. On him rests the burden 
of showing the circuit court erred to his prejudice. The errors 
assigned are all based on a bill of’ exceptions signed by the 
presiding judge. Much of the testimony was documentary, 
and a motion is here made by the appellees to strike out and 
reject what purports to be the documentary parts of the bill of 
exceptions, because, not being copied in the bill when it was 
signed, it is claimed that they are not sufficiently described and 
identified in the paper which bears the judge’s signature, to 
authorize their insertion. When the bill was signed, it did 
not contain the documentary proof, copied in extenso. There 
was a manifest attempt, in the body of the bill, to so refer to 
them, that the clerk could copy them at the proper places. 
Was this done with sufficient particularity / 

It is a rule, and the only safe one, that, in judicial pro- 
ceedings, nothing is to be left to unrecorded memory. The 
record must speak by and for itself, without the aid of oral 
proof, or human recollection. Such is the rule as to amend- 
ments nune pro tunc.—1 Brick. Dig. 78-9. Recitals of record 
are, therefore, conclusive, and are not open to disproof by any 
testimony that is not itself a record, or quasi a record.— Des- 
londe v. Darrington, 29 Ala. 92. And the officer’s recollection 
of what took place can not aid an imperfect record.— Me Dou- 
gald v. Dougherty, 39 Ala. 409. The record must be so 
complete, that a succeeding officer, coming into the place of 
the one before whom the business was transacted, can not 
reasonably mistake what was done. Applying this rule to a 
bill of exceptions, when a document is sought to be made a 
part of it by reference, and not by copy, it must be so described 
that a succeeding clerk can readily and with certainty know 
what document or paper is referred to, without room for mis- 
take. Speakingon this subject, this court, at an early day, said, 
the reference mast “so describe the paper by its date, amount, 
parties, or other identifying features, as to leave no room for 
mistakes in the transcribing ofticer.”— Looney v. Bush, Minor, 
413. That rule has been ever since strictly adhered to in this 
court.— Pearce v. C'lements,, at this term [ante, p. 256], which 
collects the authorities, and reviews them. We will follow the 
rules there laid down. 

The plaintiffs, as the testimony independent of the deed 
tends to show, derived title to the land through a sheriff’s sale 
and conveyance, made January 6th, 1868. The recitals in the 
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bill of exceptions tending to describe and identify the deed, 
are as follows: The sheriff had been sworn as a witness, and 
was on thé stand. ‘“ A paper was here handed to the witness, 
and he, continuing to testify, said: ‘ This is a deed executed by 
me as sheriff to Minerva C. Woodward. The lands were sold 
on Monday, January 6th, 1868, for $4000 to Minerva C. Wood- 
ward, that sum having been bid for them by Joseph A. 
Woodward as trustee for her. . . I made this deed, and 
made but the one to Mrs. Woodward. I made none to Joseph 
A. Woodward. I made the deed on the day of the sale, and 
before midnight. The sale was made about 12 o’clock, on 
Monday, January 6th, 1868, and between then and midnight I 
made the deed, though I can’t say exactly when. The deed is 
the only writing about the sale of the lands I ever made. I 
delivered this deed to Joseph A. Woodward on April 2nd, 
1868. . . I never saw it any more till I acknowledged its 
execution, which was some time after the delivery of the deed 
to Woodward.’” The language of the bill of exceptions as to 
this deed is as follows: “(It is agreed that the clerk may here 
set out said deed in full, with its indorsements.)’ The deed 
copied by the clerk as the deed referred to, bears the name of 
the sheriff as grantor, is made to Minerva C. Woodward, dated 
January 6th, 1868, has a certificate in due form of law made 
by a justice of the peace, certifying the acknowledgment before 
him, April 20, 1868, and another certificate of same date by 
the probate judge, that the deed was filed with him for wath | 
The lands described in the deed embrace the lands sued for in 
this action. Now, the sheriff in his testimony describes the 
deed by its date, parties and consideration, as the same appear 
in the deed itself; says he never made but the one deed to Mrs. 
Woodward, and no other deed in regard to these lands ; says 
he acknowledged its execution some time after April 2nd, 1868 ; 
and the deed when produced contains two official certificates, 
- giving strong confirmative evidence of its genuineness. We 
think this deed is sufficiently identified and described to pre- 
clude mistake in copying. The sheriff’s deed must be regarded 
as a part of the bill of exceptions; but none of the other 
documents are sufticiently described to let them in. 

The deed, we have said, bears date January 6, 1868. The 
certiticate of acknowledgement bears date April 20,1868. As 
the deed has no subscribing witness, it was inoperative as a 
title until it was acknowledged. Being received for record in 
the probate office in less than twelve months after its execution, 
it became self-proving.—Code of 1876. § 2154. The circuit 
court did not err, either in admitting the deed in evidence as 
self-proving, or in allowing proof of its execution by the 
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maker, for there was no subscribing witness, and the testimony 
was at most redundant. 

Courts of law regard only legal titles to land, and can give 
no consideration to equitable rights. Hence, no matter what 
the strength of plaintiff's equitable rights may be, the plaintiff, 
in such action as this, can not recover.— Yow v. Flinn, 34 Ala. 
409; 1 Brick. Dig. 627, §§ 33, 34; Slaughter v. Mc Bride, 69 
Ala. 510. And where two sue jointly, both must be entitled to 
recover, or neither can.—Schaffer v. Lavretta, 57 Ala. 14. 

The chief link in the title of plaintiffs is the deed made by 
Shouse, the sheriff, to Minerva C. Woodward, a married woman, 
and to her heirs and assigns. It contains no words qualifying 
her title, nor excluding her husband's marital rights. This 
deed, as we have seen, was executed in 1868, and on its face 
conveyed to her a statutory separate estate, under our statutes 
known as the woman’s law.—Code of 1876, § 2705. In suits 
for such property, the wife must sue or be sued alone.—/b. § 
2892. Now, inasmuch as the plaintiff, in a statutory real 
action, must recover on the strength of his own title, it follows 
that he must show a prima facie right to recover, in the very 
action he is prosecuting, before the defendant need offer any 
proof. The most that can be affirmed of plaintiffs’ proof is, 
that it shows a prima facie right in Mrs. Woodward to main- 
tain the action, and no right whatever in her husband. In 
fact, it shows on its face that he has no title, legal or equitable, 
in or to the lands sued for. Governed by the face of the déed, 
he should not have joined as a plaintiff, and his joinder was 
fatal to Mrs. Woodward’s right to recover.— Schaffer v. Lavretta, 
supra. Nor could there be a joint recovery on Mr. Wood- 
ward’s prior possession. Sv far as that furnished evidence of 
a right to sue, it tended to show title in Mr. Woodward alone, 
and none in Mrs. Woodward. 

But plaintiffs offered to prove, and were permitted to prove, 

that the consideration-money with which the land was pur- 
chased, was of the equitable separate estate of Mrs. Woodward. 
This, we suppose, with the intent of showing that the two had 
the right to maintain the action jointly. We need not announce 
what would have been the effect of such proof on the question 
of parties plaintiff, if the proof had been legal. The claim of 
Jlaintiffs resting on a title deed which, on its face, showed that 
Mrs. Woodward should sue alone, it was not permissible to 
vary the terms of the deed by oral proof, and thus show that, 
in fact, another should be joined with her in the action. A 
plaintiff's right of recovery can not be established in this way. 
You v. Flinn, supra; Slaughter v. Mc Bride, supra. 

In what we have said above, we wish not to be misunder- 
stood. If any question could have properly been raised in the 
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court below, affecting the bona fides, as against creditors, of 
_ Woodward’s course in having the title placed in his wife, then 
roof that the consideration either did or did not move from 
oe would have been admissible. This question, however, 
could only be raised by or against creditors of Woodward, 
seeking to condemn the property as his. So far as the appel- 
lant is concerned, it is immaterial whether the consideration 
moved from Mr. or Mrs. ‘‘ oodward. The material inquiry 
was, whether there was a suflicient consideration to make a 
wima’ facie case. The real contention was between Mrs. 
Voodward as a purchaser, claiming in the right of creditors of 
Elston, whose rights, she asserts, had been transferred to her by 
the sheriff’s sale and conveyance, and the rights of Mr. Parsons 
as a mortgagee, whose title accrued after the debts were con- 
tracted, under which Mrs. Woodward claimed. In such issue, 
as we have said, it was immaterial whether the sheriff’s deed 
should have been made to Mr. Woodward, or Mrs. Woodward. 
That did not and could not affect Mr. Parsons’ rights of 
defense. These were the same in each ease. In either event, 
the onus would be cast on the latter to prove his mortgage had 
a valuable and sufficient consideration. In either event, his 
mortgage would be open to attack for fraud, bad faith, or 
secret trust, if made out. All we mean to affirm is, that in 
such an action as this, founded on documentary title, it is not 
permissible to aid the plaintiffs’ title by oral proof of an equity, 
unless the nature of the adversary claim is such that the bona 
Jides with which such title was acquired can be, or is in issue. 
And so, when the legal title is shown to be in one of two 
plaintiffs in an action for the recovery of land, it is not per- 
missible to show, by parol proof of the consideration, that 
another may be joined as plaintiff. 

Under these rules, the testimony introduced by plaintiffs 
tending to show the source from which the money was derived, 
with which the lands were purchased, was irrelevant, and 
should have been excluded. Mrs. Woodward alone had the 
legal right to sue on the title she put in evidence. And that 
part of the general charge, which summarizes the main features 
of plaintiffs’ case, and is made the subject of appellant’s first 
exception; should not have been given. It aftirms that if the 
facts therein postulated be found to exist, this would conage 
the burden of proof which in the first instance rested on the 
plaintiffs. In other words, that this would show a prima facie 
right to recover in this action. It would show a prima facie 
right to recover in a suit by Mrs. Woodward alone. It showed 
no such right to recover by the two suing jointly. 

The charges given at the instance of plaintiffs, and excepted 
to, and the charges asked by defendant and refused, are not so 
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presented that we can consider them. In the other rulings 
on the admissibility of testimony, we find no error. 
Reversed and remanded. 


Meadows v. Meadows. 


Application by Administrator for Sale of Decedent's Lands 
Jor the payment of Debts. 


1. Application for sale of decedent’s lands; necessary averments.—In a 
petition to the probate court by an administrator for the sale of a dece- 
dent’s lands, for the payment of debts, or for distribution, ‘if the 
decedent left a will, that fact showld be averred, and also the names of 
the several devisees; and if the widow is one of the devisees, and she 
has dissented from the will, these facts should also be stated. 

2. Same; proof of dissent by widow from will.—Facts within the mere 
knowledge of a judge, unless of such a character as come within judicial 
cognizance, can not be considered as part of the testimony in a cause, 
unless offered in evidence, or admitted in the pleadings; and hence, it 
' is error for the probate court, on the trial of an application by an admin- 
istrator for the sale of a testator’s lands, to consider as evidence the 
widow’s dissent from the will, unless it is actually introduced, although 
it is on file in said court as one of the papers connected with the admin- 
istration of the estate. 

3. Same; when averments sufficient—Where an application by an 
administrator to the probate court for the sale of a decedent’s lands for the 
payment of debts avers the amount of the debts due by the estate, and 
the fact that there is no personal property belonging to the estate, the 
logical deduction follows that the personal property is insufficient for the 
payment of debts, and, therefore, a sale of the lands is necessary ; and 
while it is better to allege such inference, the failure to do so does not 
render the application demurrable. 


Appr from Lee Probate Court. 

Tried before Hon. James K. Epwarps. 

This was an application by W. K. Meadows, describing him- 
self as the “administrator with the will annexed of Isham 
Meadows, deceased,” for the sale of lands belonging to said 
estate for the payment of debts. The application avers that 
“the estate of said Isham Meadows is owing debts to the amount 
of thirteen thousand one hundred and twenty-five 50-100 dol- 
lars, that there is no personal property belonging to said estate, 
and that the will of said decedent gives no power to sell the 
lands of said estate for the payment of said debts ; that the lands 
of said estate, which it is desirable to sell for the payment of the 
debts thereof are the following,” giving a particular description 
thereof ; and “that the devisees under said will of Isham Meadows 
are the following, to-wit: W. K. Meadows, B. F. Meadows, T. 
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©. Meadows and J. B. Meadows, all of whom are over the age of 
twenty-one,” ete. It is prayed that the lands be sold “ jf «fo 
to the widow’s dower.” It is not averred that the decedent 
left a will, or a widow, or that the widow was a devisee, or that 
she had dissented from the will. Three of the devisees named 
in the application ng yp and demurred to the application, on 
the grounds that it did not appear therefrom (1) that the said 
Isham Meadows died seized and possessed of the lands described ; 
(2) or that he left a last will and testament ; (3) or that such will 
had been admitted to probate; (4) or that said lands had been 
disposed of by will; (5) or that said defendants took any interest 
in said lands; (6) or that it was necessary to sell said lands for 
the payment of debts ; (7) or that said defendants were the only 
persons interested in said lands; (8) or whether or not said 
decedent left any widow. The court overruled the demurrer, 
and said parties “then took issue on said petition.” 

On the trial the will of Isham Meadows and the probate 
thereof were read in evidence. By the will the testator be- 
queathed all of his real and personal property to his wife, 
Martha Meadows, to have, hold and control during her natural 
life. Then follows devises and legacies to his children, the 
parties named in the application as devisees, to take effect on 
the death of his wife. After setting out the depositions of two 
witnesses exainined for the purpose of proving the necessity 
of the sale, ete., the bill of exceptions.proceeds: “This was all 
the evidence in the cause, except the tiles in the court in the 
matter of the administration of the estate of Isham Meadows, 
deceased, show that the widow dissented from his said will, but 
no evidence of that fact was offered on the trial of thig cause, 
though the court considered all the files in the matter of said 
estate as in evidence; and thereupon the court made the order 
of sale as shown by the record, and the defendants excepted.” 

The overruling of the demurrer to the application, and the 
decree of sale‘rendered are here assigned as error. 


J. M. Cuirron, for appellants. 
W. H. Barnes, contra. 


SOMERVILLE, J.—The judgment of the probate court in 
the present case must be reversed. The widow of the testator, 
Martha Meadows, was a devisee under his will, and seems to 
have dissented from its provisions within the period allowed by 
statute.—Code, 1876, $$ 2292-93. The application of the 
administrator should have alleged the fact of her being a devisee, 
and of her subsequent dissent, so that the allegations and proof 
would correspond. Petitions of this character for the sale of a 
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decedent’s lands, either for payment of debts or for distribution, 
must give the names of all the heirs, or devisees, with their 
places of residence.—Code, § 2450. 

There was no legal evidence of the widow’s dissent from the 
will. It is stated in the bill of exceptions that no evidence of 
such dissent was offered by either party, but that the court 
considered all the papers connected with the administration as 
in evidence, and that these files showed such dissent. This was 
clearly error. Unless the record of Mrs. Meadow’s dissent from 
her husband’s will, which the statute requires to be in writing, 
had been formally introduced as evidence in the trial, the court 
had no right to consider it as a factor in controlling its judg- 
ment. If introduced, the contestants may have interposed 
some legal objection to it. Facts within the mere knowledge 
of a judge, unless of such a character as come within judicial 
cognizance, are not to be considered as a part of the testimony in 
a cause, unless offered in evidence, or admitted in the pleadings. 

The application avers the amount of the debts due by the 
estate, and the fact that there was no personal property. The 
logical deduction followed that the personal property was in- 
sufficient for the payment of debts, and therefore a sale of the 


lands was necessary. It would have been more intelligible to 
have alleged such inference, but the failure to do so was clearly 


no ground for demurrer. Facts, and not mere inferences, argu- 
ments or deductions, are required to be alleged in pleadings 
under the Code as well as at common law, although the strict- 
ness of the ancient rule has been greatly relaxed.— (Quarles v. 
Campbell, Adm’r, 72 Ala. 64. 

hether the averment, that “the lands of the estate are the 
following” (describing them), is tantamount to an averment that 
the testator died seized of such lands, need uot be decided, as 
the objection, if well taken, is amendable. 

The application was further defective in failing to aver the 
fact that the decedent left a will. The statement of who are 
devisees is only inferential and descriptive. 

There is nothing in the other objections urged by the appel- 
lants. The facts- necessary to be stated and proved, in an 
application made by an administrator or executor for the sale 
of the lands of a decedent’s estate for the payment of debts, 
are mentioned in the case of Quarles v. Campbell, Adm’r, supra, 
where the whole subject is fully discussed, and need not, there- 
fore, be here again reviewed at length. 

The judgment of the probate court is reversed and the canse 


remanded. - 
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Doe, ex dem. Mills & Hooper v. Clay- 
ton eé al. 


Ejectment. 


1. Right of plaintiff in ejectment to recover on prior possession.—A 
plaintiff in ejectment, without proof of documentary title, establishes a 
prima facie right of recovery, by showing prior possession under claim 
of title, or by the exercise of acts of ownership, through himself or ten- 
ants; but if, in such case, he fails to show such prior possession, he has 
no right to recover even against a naked trespasser. 

2. Statute of limitations under purchase at tax-sale; when a bar to 
ejectment.—If a defendant in ejectment took possession of the lands sued 
for, either by himself or by his tenants, under a tax-deed executed in 
1872, or, if having previously taken possession, he continued therein un- 
der the deed, and the possession was under claim of right in himself, and 
not for or under another, then such possession put the statute of limita- 
tions in motion in his favor from the date of his possession under the 
deed ; and if that possession continued for five years before the suit was 
commenced, it is a complete bar to the action, without reference to the 
regularity of the proceedings under which the lands were assessed or 
sold. 

3. Same; when possession not intercepted so as to prevent the bar of the 
statute.—The possession, in such case, is not intercepted so as to prevent 
the completion of the bar of the statute, by the fact that the purchaser at 
the tax-sale died in less than five years after he had obtained his deed, 
having, before his death, conveyed the lands to an infant child, who con- 
tinued in minority until the commencement of the suit, withont a guar- 
dian, and, after his death, the widow, the mother of the infant grantee, 
administered on the estate of the deceased purchaser, and continued to 
exercise control of the lands, receiving the rents from the same tenants 
who had first acquired possession as tenants of the deceased purchaser. 

4. Same; attornment by tenants; when not necessary.—lIf, in such case, 
the tenants entered originally under the purchaser at tax-sale, and held 
under him when he conveyed the lands, there was no necessity for at- 
tornment ; but their continuing in possession afterwards under a lease or 
right to occupy, acquired from the purchaser in his life-time, converted 
them into tenants of the then holder of the purchaser’s title, whether 
that holder was heir, devisee or grantee, without attornment. 

5. Same; what not competent proof of possession.—Possession of land 
is a fact, and must be proved as other facts are proved, by legal evi- 
dence ; and neither unsworn statements of past transactions, nor decla- 
rations by the person whose possession is sought to be established, of 
the purpose for which he was going on the land, are admissible in proof 
of it. 

6. When testimony of witness shown to be illegal by cross-examination. 
When, on direct examination, a witness testifies to a fact relevant to the 
issues in the cause, but, on cross-examination, it is shown that he had 
no personal knowledge of the fact, his testimony touching the existence 
of such fact should, on motion, be excluded from the jury. 
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Aprrat from Lee Cireuit Court. , 

Tried before Hon. H. D. Crayton. . 

This was an action of ejectment by the appellant against the 
appellees, and was commenced on 17th March, 1879. The 
defense relied on, and the facts disclosed by the evidence, neces- 
sary to an understanding of the points decided, are sufficiently 
stated in the opinion. 

One of the witesses examined on behalf of the appellees, 
who had testified that, eight or nine years before the trial he, 
on the request of A. R. Lyon, went with Lyon to the lands 
sued for, was allowed by the court, against the appellant’s 
objection, to further testify that said Lyon, in asking witness to 
go with him, told witness that he was going there to renew his 
contracts with his tenants for another year; and to this ruling 
the appellant excepted. He also reserved an exception to the 
ruling of the court, allowing another witness to testify that, in 
1871, a brother of A. R. Lyon, while hauling cotton in a wagon 
in a public road about one mile from the lands sued for, told 
witness that the cotton in the wagon was rent cotton, which he 
had collected from tenants on said lands for A. R. Lyon. The 
facts on which the other rulings of the circuit court on the 
admissibility of evidence, so far as passed on by this court, are 
based, are sufficiently indicated in the opinion. 


G. D. & G. W. Hoover, and J. M. Cutrroy, for appellant. 


W. H. Barnes, covtra. 


STONE, J.—The plaintiff claims title under two demises; 
first, from Mills, and second, from Hooper. He offered no 
documentary title in either. He alleges, and offers some proof 
tending to show acts ot ownership, or of possession, dating be- 
fore any claim asserted by the defendants, or by Lyon, under 
whom they claim. The precise form in which he seeks to 
establish this prior possession is, that as agent, or conditional 
purchaser from Mills, he placed tenants on the land, had im- 
provments made, and that these tenants continued to occupy 
under him until the present action was brought—some ten 
years after the alleged taking of possession. The testimony on 
the questiori is by no means harmonious. There is testimony 
tending to show that Lyon first took possession, and had the 
improvements made, and that his tenants, entering under him, 
have had possession ever since. This presents a question of 
inquiry for the jury. If the proof establishes the plaintiff's 
phase of the question, thus showing prior possession under 
claim of title, or by exercising acts of ownership through him- 
self or tenants, then he howe a prima facie right of recovery. 

VoL. LXxtm. 
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1 Brick. Dig. 627, $§ 40,41; Anderson v. Melear, 56 Ala. 621. 
If the testimony fails to show such prior possession, then plain- 
tiff has no right to recover, even against a naked trespasser. 

If, under the rules stated above, the plaintiff makes out a 
prima facie case to the satisfaction of the jury, then the mat- 
ter of defense will become important. The defense rests on a 
tax-title, executed to A. R. Lyon, April 4th, 1872. If the said 
A. R. Lyon took possession of the lands, either by. himself or 
tenants, under that deed ; or, if having previously taken posses- 
sion, he continued in such possession under that deed, and if 
such possession was under claim of right in himself, and not 
for, or under another, then such possession put the statute of 
limitations in motion in favor of Lyon, from the date of his 
possession under the deed.—Jones v. Randle, 68 Ala. 258. 
And if that possession continued for five years before this suit 
was brought, it isa complete bar to the action, without any 
reference to the regularity of the proceedings under which the 
lands were assessed or sold. 

A question is sought to be raised, that inasmuch as Lyon, the 
tax-purchaser, dicd in less than five years after he obtained his 
tax-deed, and inasmuch as he had, before his death, conveyed 
the lands to his infant child, that intercepted the possession, 
and prevented the bar from becoming complete. In aid of this 
argument it is claimed and shown that the grantee was and still 
is an infant, and has no guardian. In connection with this it is 
further testified to, that Mrs. Lyon, the widow, and mother of 
the infant grantee, administered on the estate of her husband, 
and that she continued to exercise control of the lands, receiv- 
ing the rents from the same tenants, who, it is claimed, had 
first acquired possession as tenants of Lyon, the tax-purchaser. 
If the tenants entered originally under Lyon, and held under 
him when he conveyed the lands away, there was no necessity for 
attornment. Continuing in possession afterwards under a lease 
or right to oceupy,.acquired from A. R. Lyon in his life-time, 
if such be the facts, converted them into tenants of the then 
holder of Mr. Lyon’s title, whether that holder was heir, devisee, 
or grantee; and that without attornment.—Code of 1876, § 2177; 
Boyd v. Hunter, 44 Ala. 705; Norwood v. Kirby's Adm’r, 70 
Ala. 397; Houston v. Farriss & McCurdy, 71 Ala. 570. ° 

The foregoing questions are the controlling ones in this case, 
and confine the inquiry to few contested questions of fact. 

A great many exceptions were reserved to the rulings of the 
court on testimony. In excluding from the jury the various 
papers alleged to have been signed by the tenants, acknowledg- 
ing that they had originally received possession from Hooper, 
the court did not err. They were, at most, unsworn statements 
of a past transaction. But testimony of what Lyon or his 
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brother, or any other person said, as to the purpose for which 
he said he was going on the lands, or as to rents received, were 
all inadmissible, a should have been ruled-out. Possession 
is a fact, and must be proved as other facts are proved; by 
legal evidence. After the cross-examination of the witness 
Hays, the court should have excluded from the jury ltis testi- 
mony, ‘that A. R. Lyon collected rent from the place sued for 
each year from 1871 to 1876.” The cross-examination -proved 
this witness had no person knowledge that any rent had been paid 
for either of those years. All testimony of the class above 
noted should have been excluded. 

Some of the charges are not reconcilable with these views. 
We need not particularize. 

Reversed and remanded. 


Wills v. The State. 
Indictment for Murder. 


1. Right of accused to be confronted by witnesses against him; showing of 
what absent State witnesses will prove can not be forced on him.—In all 
criminal prosecutions it is a constitutional right of the accused ‘‘ to be 
confronted by the witnesses against him,’’ that he may see them face to 
face, and have the opportunity of cross-examination ; and it is a depriva- 
tion of this right for the primary court to permit to be read in evidence, 
at the instance of the State. and against the defendant’s objection, a 
written showing of what an absent State witness would prove, if present, 
— the defendant refused to admit for the purpose of obtaining a 
trial. 

2. Homicide; when doctrine of self-defense not applicable.—The doctrine 
of self-defense is not available in a case of homicide, where the defendant 
himself was the aggressor, or was not reasonably free from fault in 
bringing on the difficulty; nor can it be invoked unless the evidence 
tends to show that the defendant was, or appeared to be so menaced, at 
the time, by some overt act on the part of the assailant, as to create in 
his mind a reasonable apprehension of danger to his life, or of the in- 
fliction upon him of some grievous bodily harm, and that there was no 
other reasonable mode of effecting his escape from such impending dan- 

r. 

3. Murder; when charge requested misleading, and properly refused. 
On the trial of two defendants jointly indicted tor murder, a charge re- 
quested by them, which might be construed to authorize the jury to acquit 
both, if they entertained a reasonable doubt as to the guilt of either, is 
misleading and erroneous. 


AppEa from Talladega Cirenit Court. 
Tried before Hon. LeRoy F. Box. 
Randall Wills, the appellant, and Jane Wills, his wife, were, 


VoL. LxXxIll. 
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in this case, jointly indicted for the murder of Lucey Coleman. 
The appellant was convicted of manslaughter in the first de- 
gree, and sentenced to the penitentiary for four years; but his 
wife was acquitted. As recited in the bill of exceptions, 
‘said cause being called for trial, the State announced that it 
was not ready for trial on account of the absence of Cora 
Hughes alias Cora Dickerson, who was also a witness for the 
defendant, as well as for the State; and the defendant not re- 
sisting this application, the court, on its own rhotion, required 
the State to make out a written showing as to what said absent 
witness would testify, if present, in this case.” The showing is 
then set out in the bill, and then follows this recital : “ And said 
showing so made out was submitted to the defendant, and he, by 
his counsel, announced that he would not admit that said witness 
would testify what is set out in said showing; and thereupon the 
court, against the objection of the defendant, required him to ad- 
mit that said witness, if present, would testify as stated in said 
written showing, subject to any legal objection defendant 
might make to “suid testimony for irrelevancy, or any other 
ground of illegality, inadmissibility, or incompetency ; to all 
of which the defendant objected, and the court overruled his 
objection, and the defendant excepted. And this admission 
the defendant at the time declined to make.” Thereu 
the defendant not being ready for trial, the court required hi him 
to make out-and submit to the prosecution his showing as to 
what he expected to prove by three witnesses, who were absent, 
one of whom was the said Cora Hughes, alias Cora Dickerson. 
This was done, but the defendant “did not require the prosecu- 
tion to admit the showing, unless he was required to go to trial 
with their said showing for the State against him.” This 
showing the State admitted. On the trial the State was al- 
lowed, against the defendant’s objection, to read in evidence 
the showing as to what the witness, Cora Ilughes, alias Cora 
Dickerson, would prove, made under the direction of the court 
as above stated; and to this ruling the defendant excepted. 
The ground of the objection was, that the defendant had not 
admitted that the witness would so testify, if present. 

It does not appear to have been controverted on the trial, 
that the appellant, in an attempt made by him to shoot one 
Jesse Coleman, the husband of Lucy Coleman, with a pistol, . 
shot her, and that she died on the next day from the effects of 
the wound; or that, at the time of the fatal occurrence, the 
parties were in appellant's field, and near his dwelling. The 
evidence introduced on behalf of the prosecution tended to 
show that the appellant was the aggressor, and that neither the 
deceased nor Jesse Coleman, her husband,’ at the time of the 
difficulty, made any hostile demonstrations towards him or his 
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wife. The evidence for the defense, however, tended to show 
that Jesse Coleman and his wife came into appellant’s field, 
where he and his wife were at work, and, after cursing them,’ 
beat them both with an axe-handle; and that the appellant, 
leaving his wife in the field, went to his house, armed himself 
with a pistol, returned, and fired twice, one being the fatal 
shot. What Jesse Coleman and his wife were doing when the 
fatal shot was fired, is not shown by the evidence for the de- 
fense. A declaration made by the appellant, at the time he 
went to the house after the pistol, that “Jesse Coleman and 
Lucy are in my cotton patch, and Jesse is beating my wife, 
and says he is going to kill me and her both,” sey Kwesi in 
evidence ; and it was also shown that said Jesse, on ,the day 
pag attempted to beat the appellant, but was prevented 
y a third party, and that, at the time, he told the appellant 
_ that he intended to “jump on him and beat him to death yet.” 
The appellant asked the court, in writing, to give the follow- 
ing charges to the jury: “1. If the jury believe from the evi- 
dence that the defendant Randall Wills fired ¢he pistol at Jesse 
Coleman to protect himself or his wife from great bodily harm 
or impending danger, and the shot took effect, and killed Lucy 
Coleman, then they must acquit the defendant.” “4. If the 
jury have a reasonable doubt as to the defendants’ guilt, or 
either of them, either one or both of said defendants, either or 
both of them are entitled to the benetit of that doubt, as a 
matter of right, and they must acquit the defendants.” “8. The 
law does not require a man to run off or abandon his wife, 
while her life or limb is in danger ; and if the jury believe from 
the evidence that Randall Wills returned to the point where 
the killing occurred, then he had a right there; and they may 
look to the evidence to determine this fact, and may acquit 
him.” These charges the court refused to give, and the appel- 
lant duly excepted. 
The rulings above noted are here assigned as error. 


Gro. W. Parsons, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


SOMERVILLE, J.—It is an imperative provision of our 
Bill of Rights, that in all criminal prosecutions the accused has 
a constitutional right “‘to be confronted by the witnesses against 
him.”—Decl. Rights, Const. 1875, Art. 1, §7. The same 
right is secured in the Constitution of the United States, and 
is a recognized principle in, perhaps, allof the various American 
States, either in the form of constitutional or statutory provi- 


sions. Its purpose is plain. It was to require the witnesses 
VoL. LxxmI. 
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against the accused to be produced in open court, so that he 
may see them face to face, and have the opportunity accorded 
him to cross-examine them, during the viva voce rendition of 
their criminating testimony.—1 Bish. Cr. Proc. § 1090; Com. 
v. Ricketson, 5 Met. 412; State v. Thomas, 64 N. C. 74; Jack- 
son v. Com., 19 Grat. 656. 

If, therefore, the witnesses for the State or government be 
absent, as a general rule, there is no known mode by which 
their ex parte statements against the accused can be used in evi- 
dence for the purpose of ‘his conviction without his consent. 
“The exceptions to this rule,” as observed by Mr. Cooley, “are 
of cases which are excluded from its reasons by their peculiar 
circumstances; but they are far from numerous.”-—Cooley’s 
Const. Lim. (4th Ed.) *318. These exceptions are fully dis- 
eussed in Marler v. The State, 67 Ala. 55, and we need not 
again enumerate them. It is enough that there is no conten- 
tion that they embrace the case under consideration.—1 Greenl. 
Ey. 163; 2 Best. Ev. § 496; 1 Phil. Ev. 389. 

This right of the accused to be confronted in open court by 
the witnesses against him was a provision of Magna Charta, 
and was also probably recognized by the ancient common law. 
1 Bish. Cr. Proe. § 1090. But it was sometimes doubted by 
the writers on the common law in England, and was often 
denied in practice, notably in the case of Sir Walter Raleigh, 
who on his trial, as remarked by Mr. Greenleaf, earnestly de- 
manded “that he might see his accuser face to face ;” protesting 
against “the admission of a statement in the form of the sub- 
stance of an examination taken in his absence; but this was 
denied him, and the examination was admitted.”—3 Greenl. 
Ev. $11; 2 Hawk. P. C. B. 2, Ch. 46, $9. There can be no 
doubt of the fact that the framers of our constitution designed 
to clearly establish and make irrepealable by legislative or judi- 
cial action, this invaluable prerequisite to securing a fair and 
—— trial by jury. 

t is manifest, in the light of these principles, that the action 
of the circuit court, assigned for error, deprived the defendant 
of the benefit of this constitutional privilege. The written 
statement; or showing, as to what the absent witness for the 
State, Cora Dickerson, would prove if present, was clearly in- 
admissible as evidence against the prisoner without his consent. | 
The court had no authority to require the defendant to admit 
that such witness, if present, would testify as stated in such 
showing. He could demand the personal presence of the wit- 
ness in open court, so as to confront her, face to face, and sub- 
ject her to the scrutiny of a cross-examination. The court, in 
its ruling on this subject, denied to the defendant a clear con- 
stitutional right. 
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We see no error in refusing to give the written charges re- 
quested by the defendant. Two of these charges, numbered 
one and eight respectively, purport to be an exposition of the 
doctrine of self-defense, applicable to cases of excusable homi- 
cide. This doctrine is not available where the defendant was 
himself the aggressor, or was not reasonably free from fault in 
bringing on the diftieunlty.—Leonard v. The State, 66 Ala. 461 ; 
Cross v. The State, 63 Ala. 41; Cases Self. Def. (H. & T.) 24. 
Nor can the principle be invoked unless the evidence tends to 
show that the defendant was, or appeared to be so menaced, at 
the time, by some overt act on the part of his assailant, as to 
create in his mind a reasonable apprehension of danger to his 
life, or else the infliction upon him of some grievous bodily 
harm, and that there was no other reasonable mode of effecting 
his escape from such impending peril.—/ngram v. The State, 
67 Ala. 67; -x parte Brown, 65 Ala. 446; 1 Bish. Cr. Law, 
S$ 842 et seq. fire charges were erroneous in ignoring these 
essential elements of this general principle, or doctrine. 

The vice of the charge numbered four lay in the fact that it 
might be construed to authorize the jury to acquit both of the 
defendants on trial, if they entertained a reasonable doubt as 
to the guilt of ether one of them. This was not only mislead- 
ing: but clearly erroneous. 

he judgment of the cireuit court must, however, be reversed 
for the error first considered, and the cause remanded for a 
new trial. Let the prisoner, in the meanwhile, be retaifféd in 
eustody until discharged by due course of law. 





Wharton v. The State. 
Indictment for Murder. 


1. Burden of proof in criminal cases; when not shifted to defendant. 
The State must, in every criminal case, show, in the first instance, be- 
ond a reasonable doubt, and to the exclusion of every other reasonable 
ypothesis, every fact or circumstance necessary to establish the defend- 
ant’s guilt ; and until this proof is made, especially in cases depending 
entirely upon circumstantial evidence, the burden is not shifted upon the 
defendant to establish his innocence by introducing exculpatory or ex- 
planatory evidence; and it is error for the primary court to refuse a 
charge, requested by the defendant, embodying these principles. 

2. Homicide; malice; when charge requested by defendant properly re- 
fused.—Where, on the trial of a defendant indicted for the murder of his 
wife, the evidence connecting him with the crime being entirely circum- 
stantial, and showing. among other things, that eighteen months before 
the killing, there had been a separation between the defendant and his 
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wife, and he had declared that ‘‘he did not like her,’’ and ‘‘would not 
live with her,’’ it was shown on behalf of the defendant that, a short 
time before the killing, he and his wife resumed their marital relations, 
and were living together at the time of the killing,---held, that a charge 
requested by the defendant, asserting that if the jury believed from the 
evidence that, after such separation and declarations, they ‘‘became 
reconciled and were living together, then the law presumes there was no 
malice or ill-will between them at the time of killing; from the fact of 
such separation and such statement by defendant, and the State can not 
rely on this fact and statement to show a motive for defendant to kill his 
wife, if he did kill her,’’ was properly refused. 

3. Same; when charge on sufficiency of circumstantial evidence, requested 
by defendant, properly refused.—It was further held, in such case, that a 
charge, soainated by the defendant, was properly refused, which em- 
bodied an instruction to the jury that ‘‘although the circumstances in this 
case may be strong enough to prove, beyond all reasonable doubt, every 
link save one in the chain of circumstances necessary to show the guilt 
of the defendant, vet, if.the jury have any reasonable doubt about the 
truth of this one link or circumstance,’’ they must give the defendant the 
benefit of it, and acquit him. 


— PA ERE IT OME TE 


NE a oe eg ie 


Apreat from Etowah Cireuit Court. 

Tried before Hon. Lr Roy F. Box. 

The prisoner, Tom Wharton, was indicted and tried for the 
murder of Mary Wharton, who was his wife, and was convicted 
of murder in the first degree and sentenced to imprisonment 
in the penitentiary for life. For the purposes of this report, 
the opinion sufticiently states the case made,by the evidence. 

The only exceptions reserved by the defendant were to three 
chargts requested by him in writing and refused by the court. 
These charges are as follows: 1. “The burden is upon the 
State, and it is the duty of the State to show, beyond all rea- 
sonable doubt, and to the exclusion of every other reasonable 
hypothesis, every circumstance necessary to show that the 
defendant is guilty, before the defendant is required to intro- 
duce any evidence in his favor, or to explain any circumstance 
surrounding him, and insisted upon as showing his guilt.” 2. 
“Although the jury may believe from the evidence that, before 
the killing, the defendant and his wife separated, and defendant 
said he did not like his wife, yet, if the jury believe from the 
evidence that, before the wife was killed, they had become 
reconciled, and were living together, then the law presumes 
there was no malice or ill-will between the parties at the time 
of the killing, from the fact of such separation and such state- 
ment by defendant; and the State can not rely. on this fact 
and statement to show a motive for defendant to kill his wife, 
if he did kill her.” 3. “Although the circumstances in this 
case may be strong enough to prove, beyond all reasonable . 
doubt, every link save one in the chain of circumstances 
necessary to show the guilt of the defendant, yet, if the jury 
have any reasonable doubt about the truth of this one link er 
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circumstance, then the jury must give the defendant the benefit 
of this doubt, and acquit him.” 

The —- of the circuit court in refusing to give these 
charges are here assigned as error. 


Denson & Disqur, for appellant. 
H. C. Tompxiys, Attorney-General, for the State. 


SOMERVILLE, J.—The prisoner is indicted for the murder 
of his wife, by striking her with an axe. The evidence upon 
which the conviction was had was entirely circumstantial. 

In every criminal case, there can be no doubt of the propo- 
sition, that it is the duty of the State, in the first instance, to 
show beyond a reasonable doubt, and to the exclusion of every 
other reasonable hypothesis, every fact or circumstance which 
is necessary in order to establish the guilt of the defendant. 
Childs v. The State. 58 Ala. 349; Coleman v. The State, 59 
Ala. 52; Mose v. The State, 36 Ala. 211; Murphy's case, 6 
Ala. 845; Whart. Cr. Ev. § 1. 

And until this proof is made, especially in cases depending 
entirely upon evidence of a circumstantial nature, it is clear 
that the burden is not shifted upon the defendant to establish 
his innocence, either by introducing exculpatory evidence in 
his own behalf, explanatory of the criminative evidence of the 
prosecution, or by setting up any other defense incompatible 
with the theory of his guilt. The State, in other words, must 
make out its own case, before the defendant can properly be 
called on to answer with his defense. 

The jirst charge requested by the defendant, and refused by 
the court below, was but an embodiment of the above prin- 
ciples, and should have been given. 

The second charge was properly refused by the court. The 
evidence showed that, about eighteen months before the killing, 
there had been a separation between the defendant and his 
wife, and he had declared, among other things, that “ he did 
not like her,” and “would not live with her’”—expressions from 
which the jury were authorized to infer express malice on his 
part towards her. They resumed their marital relations a short 
time before tlre killing, and were living together at that time. 
There is no proof of the extent, or bona jides of the alleged 
reconciliation. These facts, it is true, were relevant as tending 
to prove a friendly pacification, entirely oblivious of past 
vindictiveness. But the jury were not compelled to believe 
that such was the case. The law did not forbid them to con- 
clude that the embers of an ill-will may have still smouldered 


beneath the ashes of a pretended reconciliation, thus firing the 
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heart of the defendant in the execution of the crime with 
which he is charged.—Rew v. Goodere, 17 State Trials, 1020 ; 
The People +. Kesler, 3 Wheeler’s Crim. Cases, 18, 65. 

The third charge is infected with the same vice as a similar 
one which was condemned as misleading, and liable to em- 
barrass the jury, in the case of Tompkins v. The State, 32 Ala. 
569. It was also properly refused.—Burrill on Cir. Ev. pp. 
122, 179, 602. 

The judgment of the circuit court is reversed, and the cause 
remanded for a new trial, because of the refusal of the court 
to give the first charge requested by the defendant. 


Pruitt v. Holly. 


Bill in Equity to compel Execution of Deed to Lands, and 
Jor Rent. 


1. Duty of tenant for life to pay taxes; can not defeat remainder or 
reversion by purchase at tax-sale.—It is the duty of a tenant for life to pay 
taxes on land; and he can not, by allowing them to become delinquent, 
and the lands sold for their payment, and by becoming the purchaser at 
the tax-sale, divest the estate in reversion or remainder. 

2. Fihal judgment or decree; when a bar to second suit.—A judgment 
or decree is final and conclusive, operating a bar to a second suit, only 
when it appears with reasonable certainty that the matters in contro- 
versy in the second suit were involved in the first. If this is not apparent 
on the face of the record of the first suit, there are cases in which it may 
be shown by extrinsic evidence ; but, in such cases, the burden of proof 
rests on the party maintaining the affirmative. 

3. Purchase of land from vendee at administrator’s sale; effect of report 
of, and order to make title —Where the vendee of land at an adminis- 
trator’s sale sold to another, the administrator has no authority to report 
that fact in his report of the sale, and.a decree of the probate court, 
founded on such report, ordering the administrator to make title to the 
sub-purchaser, is coram non judice. 

4. Same; when report not evidence for purchaser.—The report, in such 
case, is not competent evidence for the sub-purchaser on a bill filed by 
him against the decedent’s heirs, and a third party in possession and 
claiming title, to compel a conveyance of the Jand to him. 


Apprat from Lowndes Chancery Court. 

Heard before Hon. Jno. A. Fosrer. 

As amended, this was a bill in equity by Emma Holly against 
McCormick Pruitt, and against J. G. Senterfit and others, 
heirs at law of W. D. Senterfit, deceased; was filed on 8th 
April, 1879; and the case made thereby may be briefly stated 
as follows: Prior to 1867, W. D. Senterfit died seized and 
possessed of a tract of land situate in Lowndes county, in this 
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State, which was afterwards, in the year 1867, sold by the ad- 
ministrator of his estate, under a decree of the probate court. © 
The sale was reported to the court, and by it confirmed, and 
title ordered to be made by the administrator to the purchaser. 
Afterwards, and before any conveyance was executed to the 
purchaser, he “ contracted to sell and did sell” to Henry Holly, 
complainant’s husband, since deceased, the land purchased by 
him at said sale, and paid him therefor. The administrator, 
having been paid for the land by the purchaser, reported this 
fact, and also the further fact of Holly’s subsequent purchase 
to the court; -and, on this report and the administrator's peti- 
tion, a conveyance was ordered to be made directly to Holly ; 
but. this was never done. The estate of said decedent was 
declared insolvent, and fully and finally settled as an insolvent 
estate, all the assets, including said purchase-money, having 
been paid out to, and distributed among the creditors of said 
decedent. At the time the bill was filed, there was no admin- 
istrator of said estate. A part of the land sold at said sale, 
and afterwards purchased by Holly, containing about forty-five 
acres, had been, prior to the sale, allotted to the widow of said 
decedent as dower; and as to this only the reversion was sold 
and purchased hy Holly. The widow having obtained posses- 
sion of this part of the land, continued in possession thereof 
for several years, and then sold it to the defendant Pruitt, who 
thereupon took possession under his purchase, and still con- 
tinues in the possession thereof, claiming it as his own. The 
widow of said decedent died in 1876 or 1877. The other 
portion of the land purchased by Holly was in the possession 
of complainant at the filing of the bill, she claiming through 
an only daughter, who died after the death of her father. The 
prayer of the bill is, that all the lands purchased by Holly, 
including the forty-five acres allotted to the widow for dower, 
be conveyed to her, and for rent of said dower land, and for 
general relief. 

Pruitt.and one of the heirs answered, and decrees pro con- 
Jesso were taken against the other defendants. The only 
contention appears to have been with Pruitt over the dower 
tract of forty-five acres. In his answer he substantially denied 
all the facts npon which the equities of complainant’s bill rest, 
set up title to the said forty-five acres under a tax-deed and 
possession thereunder for more than five years; and pleaded 
that the complainant’s asserted rights in the land had been ad- 
judicated in a suit brought in said court by Georgia Reese 
against the complainant, her daughter, who was then living, 
and himself. That suit, as appears from the evidence, was 
commenced in April, 1875, ill had for its purpose the refor- 
mation of a deed of mortgage executed by complainant’s hus- 
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band, as to the deseription of the lands intended to have been 
conveyed, and its foreclosure. As sought to be reformed, the 
mortgage covered the quarter section of land in which was 
situate the said forty-five acres. To that bill the complainant 
in this suit answered and prayed that her answer might be 
taken and considered as a cross-bill, averring that the mortgagee 
had been in possession under the mortgage, and seeking to “set 
off” the value of the rents against the mortgage debt. To both 
the original and cross bills, Pruitt was made a party defendant, 
as claiming the land under the tax-title set up'by him in this 
cause, which was averred to be invalid. He answered both 
bills, claiming the land. sought to be subjected to foreclosure 
under said tax-title. In that cause a final decree was entered 
reforming and foreclosing the mortgage on one hundred and 
fifteen acres of the land on which the mortgage was claimed to 
be a lien, which are identified by records not contained in the 
record in this cause; declaring Pruitt’s tax-title “void and 
invalid,” and ordering him to pay a designated amount as rent. 

The other facts disclosed by the record are sufficiently indi- 
cated in the opinion. 

On the hearing, had on pleadings and proof, a decree was 
entered granting relief to the complainant; and that decree is 
here assigned as error. 


W. R. Hovenron and Warts & Sons, for appellants. 
Cook & Enocus, contra. 


BRICKELL, C. J.—1. It is the duty of a tenant for life to 
keep down ordinary charges for taxes. He can not suffer them 
to become delinquent, the estate sold for their payment, and 
become its purchaser, divesting the estate in reversion or re- 
mainder.— Cairns v. Chabert, 3 Edw. Ch. 312; 4 Kent’s Com. 
79. This duty devolved upon the appellant Pruitt, when he 
succeeded to the life-estate of Mrs. Lee, and it would be inequit- 
able to allow him to set up any title derived from a sale of the 
lands for the payment of taxes, to defeat the estate in reversion. 

2. The decree rendered in the suit of Georgia Reese for a 
reformation and foreclosure of the mortgage executed by Holly, 
is not a bar to the present suit. The questions now in contro- 
versy were not litigated or decided in that suit. A judgment 
or decree is final and conclusive, operating a bar to a second 
suit, only when it appears with reasonable certainty that the 
matters in controversy in the second suit were involved in the 
first. If this is not apparent on the face of the record of the 
first suit, there are cases in which it may be shown by extrinsic 
evidence. But in such cases the burden of proof rests on the 
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rty maintaining the affirmative.—<Strother v. Butler, 17 Ala. 
33. 

3. A material fact upon which the right of the complainant 
to relief depends, is the purchase of the lands by her husband, 
and his payment of the purchase-money. The fact is not ad- 
mitted, but is denied by the respondents who have answered. 
The burden of proving it rested upon the complainant—it is an 
affirmative fact lying at the foundation of her right to relief. 
Of the fact we find no evidence in the record, other than the 
recital in the report made by Tyson to the court of probate, 
which was followed by a decree of the court authorizing the 
making of title to the complainant’s husband. The recital in 
the report of sale of the subsequent sale to the husband of the 
appellee, and his payment to his vendee of the purchase-money, 
is of a fact upon which Tyson, as administrator, was without 
authority to report ; it isno more than his mere declaration, and 
is not competent or admissible evidence. It is subject to the 
further objection, that he does not state the fact upon his own 
knowledge, but upon mere hearsay, on his information and be- 
lief. The decree of the court of probate, authorizing title to be 
made to the husband, was coram non judice. The only decree 

es: which the court could render at that time, was for the making 
‘4 Mi of title to the purchaser at the sale made by the administrator. 
Anderson v. Bradley, 66 Ala. 263. Purchasers from him ac- 
quired an equitable title, of which courts of equity alone could 
take cognizance and enforce. This fact not being proved, the 
ianecllor erred in rendering a decree granting relief to the 
complainant. 


Reversed and remanded. 



























Chambers v. Seay. 


Action on the Case by Agent against Prineipal for Wrongful 
Revocation of Power of Attorney to sell Lands. 





1. Revocation of agency; commissions to agent.—As a general rule, a 
principal who has empowered an agent to sell, may, at any time before 
sale, revoke the agent’s authority; and when the commissions of such 
agent are payable only in the event of success,.a revocation of the agency 
before a sale destroys the right to them. : ; 

2. Same; power coupled with an interest.—It is a general rule that a 

ry principal can not revoke a power conferred on an agent, when such power 
[| is coupled with an interest ; but to come within this rule, the power con- 

\. ferred must create an interest in the thing itself, or in the property which 

is “a subject of the power, and hence, under a power to sell, an interest 
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in the proceeds of sale, in the event of a sale, as compensation to the 
agent for effecting it, is not such an interest as will render the power - 
irrevocable. 

3. Agency to sell lands; when revocable.—An owner of lands containin 
valuable deposits of iron ore, by a written instrument, authorized 
empowered an agent to sell the lands, the agent agreeing to undertake 
the sale, and, to this end, to transport specimens of the ore to England 
for inspection, and there to advertise the lands for sale; and, by way of 
compensation for his services and expenses, it was stipulated that the 
agent should receive ‘‘an undivided one-fourth interest in the proceeds 
of sale, when sold as aforesaid.’’ Held, that the agent’s authority was not 
coupled with an interest in the lands, and that the agency was revocable 
at any time before a sale under the power. -—""""" 

4. Same.—The fact that in such instrument it was expressly stipulated 
that the agent’s power to sell should ‘be ‘‘ exclusive,’ does not render 
the power irrevocable ; as, in the case of a naked power, an express dec- 
laration of irrevocability will not destroy the principal’s right of revoca- 
tion. 

5. Suit by agent against principal for revocation of agency; when can 
not be maintained.—Such agency having been revoked before the agent 
had effected a sals, and the principal himself having afterwards sold the 
property, it was further held, that the agent was not entitled to the com- 
missions stipulated in the written power; and that, in an action on the 
case brought by him to recover such commissions, the gravamen of which 
was the wrongful] revocation of the power by the principal, he could not 
recover for labor performed and expenses reasonably incurred by him in 
his efforts to sell the land under the Rete although such recovery 
might be had under a different state of pleadings. 


6. Assumpsit and case can not be joined.—Counts in assumpsit can not 
be joined with counts in case. 
—= 


Apprat from Talladega Circuit Court. 

Tried before Hon. LeRoy F. Box. 

This was an action by George W. Chambers against John L. 
Seay ; was founded on a contract executed by and between the 
parties, the material terms of which are stated in the opinion ; 
and was commenced on 24th March, 1880. The complaint as 
amended contains six counts. The first count, after setting out 
the contract in Awe verba, and averring the execution thereof, 
the ownership of the property therein described by the defend- 
ant, and his right to sell and convey the same, and to enter into 
the stipulations in said agreement contained, and that the 
plaintiff had “performed and fulfilled all things on his said 
part and behalf in said agreement to be performed and fulfilled 
by him,” proceeds as follows: “ Yet, the said defendant, con- 
triving and intending to defraud the’said plaintiff in this behalf, 
did not perform or regard the said agreement, or his said 

romise or undertaking, but deceived the plaintiff in this: 
hat the defendant has heretofore, and since the making of 
said agreement, sold, and did sell the said property to another 
rson, whereby the plaintiff was hindered and prevented from 
selling the said property under and by virtue of said agreement ; 
so that, by reason of the premises, plaintiff not only lost, and 
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was deprived of the profits, benefits and advantages that might, 
and would otherwise have arisen and accrued to plaintiff from 
the performance of the said agreement, but was forced and 
obliged to perform, and did perform services for the defend- 
ant, and necessarily to expend, and did expend a large sum of 
money, to-wit : dollars, in endeavoring to sell said prop- 
erty under said agreement ; and that defendant has been, and is, 
by reason of the premises, otherwise injured in the sum of 
five thousand dollars; and hence this suit.” 

In the fifth count, the contract is also set out in Awe verba, 
and its execution by the parties, and the ownership of the 
property by the defendant, and his right to sell and convey the 
same, are Averred. Then, after alleging that the property was 
chiefly valuable on account of almost inexhaustible deposits of 
iron ore therein, of a superior quality, and the right of the plain- 
tiff, under the contract, to a reasonable time, within which to 
advertise and sell the property, the scarcity of markets for such 
property, and the difficulties in the way of finding a purchaser, 
1is efforts to sell both at home and abroad, including advertise- 
ments of the property by him, etc., all at considerable detail, 
the plaintiff further avers, that “of his actings and doings in 
this behalf the said Seay was well informed, and he well knew 
that plaintiff was engaged in a special effort to sell said prop- 
erty to one or the other of two large iron works on the line of 
the Selma, Rome & Dalton -railroad, and within a few miles 
thereof; and while he was thus diligently engaged in his under- 
taking to sell said property, said Seay, on, to-wit, the 18th day 
of January, 1880, took advantage of his knowledge of what 
plaintiff was doing, as aforesaid, to secure a sale of said prop- 
erty to one or the other of said iron works, and on said last 
named day, or about that day, said Seay sold said iron property 
to one Stephen 8. Glidden, or to a company for which he was 
acting, for a large sum of money, to-wit, about the sum of 
$20,000. And plaintiff avers that said sale by said Seay was in 
violation of his, plaintiff's, exclusive right under said contract 
to sell said property, and that he has been damaged thereby five 
thousand dollars.” The third and fourth counts are common 
counts in assumpsit, one for work and labor done, and the other 
for money had and received. The second and sixth counts are 
special counts in assumpsit, the averments of which need not 
be stated. The court having sustained a demurrer to the com- 
— for misjoinder, the plaintiff amended, by striking out the 

our counts in assumpsit. 7 

There was a judgment for the defendant, on verdict, in the 
cireuit court, from which the plaintiff appealed. The other 
facts necessary to an understanding of the points decided, 
VoL. Lxxmt. 


374 (Dec. Term, 

















1882. } OF ALABAMA. 375 


[Chambers v. Seay.] 


and the errors here assigned are sufficiently indicated in. the 
opinion. 


Parsons & Parsons and Saw’: F. Ricr, with whom were 
Braprorp & Bisuop, for appellant. (1) The agreement on 
which the action is founded, is more than a revocable power 
of attorney; it is really a special and valid contract, whereby 
the appellee gave to the appellant the exclusive right to sell-the 
property therein mentioned, subject only to the ratification of 
appellee, or his personal representative, “if+they deem the 
price to be paid for said property sufficient to warrant a sale.” 
Hunt v. Rousmanier’s Adm’r,8 Wheat. 174. The contract’is 
valid, and is supported by a sufficient consideration.— Brooks v. 
Ball, 18 Johns. 337; McKeen v. Harwood, 15 Ala. 792; Rut- 
ledge v. Townsend, 38 Ala. 716, and authorities cited; Thom- 
ason v. Dill, 30 Ala. 455; Erwin & Williams v. Erwin, 25 
Ala. 236; 1 Brick. Dig. 382, § 114. (2) Under the contract 
the appellant had a reasonable time, within which to negotiate 
of sale of the property.—1 Brick. Dig. 397, § 281; Skinner v. 
Bedell, 32 Ala. 44; Henley v. Bush, 33 Ala. 636. Whether 
he had a reasonable time, was a question for the jury, which 
the court below, in its charge, excluded from their considera- 
tion. (3) Each of the counts upon which the trial was had 
(the first and fifth), is “in ease, the gravamen of which” con- 
sists in “a breach of duty arising out of an employment” by 
appellee of the appellant to sell the property of appellee men- 
tioned in those counts. Each count “states the facts out of 
which the legal obligation arises, the obligation itself, and the 
damage resulting” from the breach of that obligation —Myers 
v. Gilbert, 18 Ala. 467; Morgan v. Patrick, 7 Ala. 185; Da- 
vis v. Ayres, 9 Ala. 292; Moseley v. Wilkinson, 24 Ala. 411. 
(4) The right of the plaintiff to recover in this action for ser- 
vices rendered and expenses incurred, the defendant having 
arrested and prevented, as is claimed, the full performance of 
the contract, and the measure of his damages, discussed, 
and following authorities cited.—2 Smith’s —- Cases (7th 
Am. Ed.) pp. 45, 46, 53, and cases there cited; Story on 
Agency (3th ba.) § 329, and notes 3 and 4; Canada v. Canada, 
6 Cush. 15; Hall v. Rupley, 10 Barr, 231; Prickett v. Badger, 
1 J. Scott, N. S., 296 (87 C. L. R. 296); Lockwood v. Levick, 
8 J. Scott, N. S., 603 (98 C. L. R. 603); DeBernardy v. Hard- 
ing, 8 Exchequer (W.,;-H. & G.), 822; Myers v. Gilbert, supra; 
Clark v. Marsiglia, 1 Denio, 317; Davis v. Ayres, supra; 
Moseley v. Wilkinson, supra; 1 Chitty’s Plead. (16 Am. Ed.) 
151, 152, and cases there cited in note; Wiley v. Bank, 47 Vt. 
552; 22 How. oy S.) 69; 43 Barb. 529; 13 How. (U. 8.) 340; 
Lane v. Albright, 49 Ind. 275; s. c. 53 Ind. 294. 
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Bowpen & Kwox, contra. (1) The first and fifth counts 
‘were in case.—1 Chitty’s Plead. p. 135; Wilkinson v. Moseley, 
18 Ala. 290; Whilden v. National Bank, 64 Ala. 26; Mast v. 
Goodson, 3 Wils. 348; New Orleans, etc., R. R. Co. v. Hurst, 
36 Miss. 660; 2 Black. Com. p. 153; 5 B. & C. 608. (2) As 
a general proposition it is certainly true, that the principal has 
a right to determine or revoke the authority given to his agent, 
at his own will and pleasure. This is so plain a doctrine of 
common sense and common justice, says Mr. Story, that it re- 
quires no illustration or reasoning to support it.—Story on 
gency, $ 210. To the proposition thus stated there is an ex- 
ception, and that is, to use the language of the author just 
quoted, “where the principal has expressly stipulated that the 
authority shall be irrevocable and the agent has an interest in 
its execution. Both these circumstances must concur; for al- 
though in its terms an authority may be expressly declared to 
be irrevocable, yet, if the agent has no interest in its execution, 
and there is no valid consideration for it, it is treated as a mere 
nude pact, and is deemed in law to be revocable upon the gen- 
eral principle, that he alone who has an interst in the execution 
of an act is also entitled to control it.”—Story on Agency, § 
476. The contract fixes no time within which the property 
must be sold, and prescribes no period for the termination of 
the agency ; and it is settled law, that, in the absence of such 
provision, the relation of principal and agent continues only 
during the pleasure of the parties.— Coffin v. Landis, 46 Penn. 
St. 426; Peacock v. Cummings, 1b. 434. (3) The appellant 
had no such interest coupled with his power to sell as would 
render his agency irrevocable.— Hunt v. Rousmanier, 8 Wheat. 
204 The following authorities cited and discussed on this 
= Saltmarsh v. Smith, 32 Ala. 404; Scruggs v. Driver, 
31 Ala. 274; Smyth v. Craig, 3 Watts & Serg. 14; Blackstone 
»v, Buttermore, 53 Penn. St. 266 ; Hartley and Minors’ Appeal, 
7b. 212; [Irwin v. Workman, 3 Watts, 357; Brookshire v. 
Voneannon, 6 Ired. (Law) 231; Coffin v. Landis, supra; Pea- 
cock v. Cummings, supra; Macgregor v. Gardner, 14 Lowa 340. 
(4) The pleadings upon ‘which the cause was tried present no 
question as to the right of plaintiff to recover on a quantum 
meruit, for work and labor done, or money had and received, 
by defendant from plaintiff, before the agency was terminated 
by Seay. If he had been a faithful agent, and the pleadings 
had been properly framed for that purpose, it may be that he 
would have been entitled to such recovery ; but the only counts 
that could raise this question have been stricken from the com- 
plaint by amendinent, and it does not arise on the present 
record 
VoL. LXxmmI. 








Ps 


1882. } OF ALABAMA. 377 


[Chambers v. Seay. ] 


SOMERVILLE, J.—The main contention in this case in- 
volves the right of the principal to revoke the agent’s authority 
to sell, so as to deprive the latter of his commissions. 

The agreement, which is the basis of this suit, is in writing, 
bearing date February 28, 1878, and is signed by both the 
plaintiff and defendant. Its substance is briefly as follows: 
Seay was the owner of a tract of land in Talladega county, val- 
uable for the quantity of iron ore it was known to contain. 
He placed this land in the hands of Chambers for sale, subject 
to Seay’s ratitication, if he (Seay) should “deem the price to be 
paid for said property sufficient to warrant a sale.” Chambers, 
on his part, agreed to undertake the sale of the land, and to 
this end undertook and promised to transport specimens of ore 
taken from it to Birmingham, England, for inspection there ; 
and also to advertise the property in one respectable paper in 
each of the cities of Birmingham and London, England. By 
way of compensation for his services and expenses, it ‘was stip- 
ulated that Chambers should receive “an undivided one-fourth 
interest in the proceeds of sale when sold as aforesaid,” and his 
right to sell was made “ exclusive.” | 

The evidence tends to show that Seay revoked the agency of 
Chambers in January, 1880, and very soon afterwards himself 
sold the property to one Glidden for the sum of twenty 
thousand dollars. The cireuit court charged the jury, that the 
agreement in question was a mere revocable agency, which could 
be recalled by the principal, Seay, at any time before it had 
been executed by his making a sale of the property; and if it 
was so revoked prior to the sale made by Seay to Glidden, then 
Chambers was not entitled to recover any commissions. 

The rule is not denied, that, in ordinary cases, a principal, 
who has empowered an agent to sell, may. at any time before, 
sale revoke the agent’s authority. It is equally true that the 
usual theory of commissions is, that the agent is to receive 
them only in the event of success.—Wood’s Mayne on Dam- 
ages (Amer. Ed.), §§ 746-747. 

It is argued that the present agreement dves not come within 
this general rule, because it confers on the agent a power 
coupled with an interest, and that such a power is irrevocable. 
It is a generally admitted proposition of law, that a principal is 
not permitted to revoke the authority of his agent, where such 
authority is coupled with an interest, or where it is necessary 
to effectuate a security.—Ewell’s Evans on Agency, marg. page, 
83. These are the two established exceptions, which seem, 
indeed, to be essentially similar in principle. It is contended 
that the agency of the plaintiff, Chambers, comes within the 
influence of the first exception, as being coupled with an 
interest, and it was not competent, therefore, for Seay to revoke 


a 


a 








378 SUPREME COURT (Dec. Term, 


[Chambers v. Seay. ] 


it. Itis not any interest, however, that will suffice to render 
an agency irrevocable. An interest in the proceeds of sale, or 
money derived from the sale of property by an agent is not 
"| sufficient for this purpose—Barr v. Schroeder, 32 Cal. 609; 
oe - Hartley's Appeal, 53 Fates St. 212; Gilbert v. Holmes, 64 Ill. 
a 549. To be irrevocable, it seems now well settled, that the 
ower conferred must create an. interest in the thing itself, or 
in the property which is the subject of the power. In other 
words, “the power and estate must be united and co-existent,” 
and, possibly, of sucha nature that the power would survive 
the principal in the event of the latter’s death, so as to be 
capable of execution in the name of the agent.— Blackstone v. 
at Buttermore, 53 Penn. St. 266; Bonney v. Smith, 17 Ill. 531; 
wo Mansfield v. Mansfield, 6 Conn. 559, Hunt v. Rousmanier, § 
oe Wheat. 174; Evans on Agency (Ewell), marg. page, 83, note, 
and p. 85; Laleigh v. Atkinson, 6 M. & W.670. In Hunt v. 
Rousmanier, supra, sucha power was defined by Chief Justice 
* Marshall to be one “ engrafted on an estate in the thing itself.” 
The power gonferred on Chambers was not of this nature 
very clearly. He had no interest in the subject-matter of his 
agency, the land itself. He was interested only in the money 
to be derived as the proceeds of the sale of the land, which 
could only be realized by the completion of his agency, or by 
some negotiation which was tantamount to it. He had parted 
with no money, or other value, for the security of which the 
wer of sale was conferred in the agreement. He had risked 
. in the venture of his agency only his personal services and 
g the expenses incidental to its execution. The undertaking to 
ep transport specimens of iron ore to England, and to advertise 
# the lands there, may be embraced as a part of the ordinary — 
expense to be incurred in the usual course of such an employ- 
‘ment. It is fair to presume that he risked this much in view 
of the large compensation to be reaped as commissions, in the 
5 event of a suceessful sale.—Simpson v. Lamb, 17 C. B. 603. 
ist It is insisted further that the agency is rendered irrevocable 
by reason of the fact, that the power of sale conferred on 
Chambers was stipulated to be exclusive. This can not be 
stronger than the use of the word “irrevocable,” which has 
been construed to fail of such a, purpose, unless the agency 
comes with the exceptions above discussed. In the case of a 
naked power, an express declaration of irrevocability will not 
prevent revocation.—McGregor v. Gardner, 14 lowa, 326; 
Blackstone v. Buttermore, 53 Penn. St. 266. 
The chief difficulty arises in those cases where the agent has 
incurred trouble and expense in the execution of his agency, 
and has been prevented from effecting a sale by the interference 


of his principal, whether by revocation of his authority, or 
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otherwise. It is not just, it is true, for a principal to revoke 
an agent’s authority without paying him for labor and expense 
reasonably incurred in the course of the agent’s employment. 
Unless otherwise stipulated, the agent may, in a proper form 
of action, ordinarily claim reimbursement for the value of 
these.—Evans’ Agency (Ewell), marg. p. 88-84. So where a 
sale of property is brought about by the advertisements or 
exertions of a broker: or agent, the broker being the efticient 
cause of the sale, and the purchaser being found through his 
instrumentality, he may often recover his commissions.—Suss- 
dorff v. Schmidt, 55 N. Y. 319; Harp v. Cummins, 54 Penn. 
St. 394., These are mentioned as just qualifications of the 
general rule, to which we have above adverted, touching the 
subject of the revocation of an agent’s authority by his prin- 
cipal. 

The pleadings in the present case, upon which it was tried, 
are framed very clearly with reference to a recovery of the 
stipulated commissions promised to Chambers, and the grava- 
men of the action is, in effect, alleged to be the wrongful 
revocation of the agency by act of the principal. We need 
not, for this reason, diseuss the question as to the plaintiff's 
right to recover for the value of his services, or for expenses 
incurred. The first and fifth counts were obviously actions 
on the case, and the other counts were in assumpsit.— Myers 
v. Gilbert, 18 Ala. 467. The demurrer for misjoinder was con- 
sequently well taken, and was properly sustained by the court.. 

he rulings of the cireuit court were in accordance with the 
above views, and its judgment ynust be aflirmed. 


* 


Daniel v. Stough. 


Bill in Equity by Heirs of Decedent to have set aside Sale of 
Lands purchased by the Administrator at his own Sale. 


1. Purchase of land by administrator at his own sale; when voidable. 
A purchase of land by an administrator without interest in the land, at 
his own sale, is voidable at the option of his cestwis que trust, seasonably 
expressed, although he may have acted with fairness, paid full value for 
the land, and made no profit out of the transaction. 

2. Same; parties to bill to set aside.—To a bill in equity, seeking to 
set aside a purchase of land by an administrator at his own sale, all the 
intestate’s heirs are necessary parties; and hence, while the refusal of 
some of them to join as complainants is a sufficient exeuse for making 
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them defendants, it will not excuse the omission of them entirely as 
parties. 

3. Same; when dismissal of bill to set aside, for want of parties, should 
be without prejudice.—If the bill, in such case, is dismissed for want of 
parties, and some of the complainants are under the disabilities of 
coverture or of infancy, the dismissal should be without prejudice. 


Apreat from Crenshaw Chancery Court. 

Heard before Hon. Jno. A. Fosrer. 

The bill in this cause was filed by M. E. Daniel and others, 
heirs at law of M. M. Stough, deceased, against 8. C. Stough, seek- 
ing to have set aside a sale of land belonging to the estate of said 
intestate, made by the defendant, while he was the adminis- 
trator of said estate, to himself, and a conveyance thereof to 
him by a party appointed by the probate court for that purpose. 
Two of the heirs did not join as complainants in the bill; and 
they werfe not made defendants, the bill alleging, as an excuse 
therefor, the refusal by them to join as conigildheennte. On the 
hearing, had on demurrer for want of necessazy parties, and 
also on pleadings and proof, the chancellor caused a decree to 
be entered, sustaining the demurrer and dismissing the bill; 
and that decree is here assigned as error. 


J. H. Parks and Rice & Wiey, for appellants. 


Joun GAMBLE, contra. 


BRICKELL, C. J.—It can not be doubted that a purchase 
by an administrator at his own sale is voidable at the option 
of his cestuis que trust, seasonably expressed, though he may 
have acted with fairness, and made no profit.—/ames v. James, 
55 Ala. 525; Calloway v. Gilmer, 36 Ala. 354. At an early 
day, in the case of Brannan v. Oliver, 2 Stew. 47, an exception 
‘to this rule was adopted, which has since prevailed, though its 
introduction has been more than once regretted by our prede- 
cessors. The exception is of purchases by an executor or 
administrator having an interest in the property sold. Such 
purchases are sustained, if the property is exposed to sale in the 
ordinary mode, under such circumstances that it will command 
the best price, and there is an absence of all evidence of unfair- 
ness. is case does not fall within that exception, for the ad- 
ministrator was without interest inthe lands. It was, therefore, 
at the mere option of the heirs to whom the lands descended, 
whether they would avoid or confirm the sale; and whether 
the lands sold for more or less than their value, was not 
material, fraud or unfairness not being imputed to the admin- 
istrator. 


All the heirs were necessary parties to the,bill, having for 
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its object the avoidance of the sale ; all had rights and interests. 
which were to be affected and bound by the decree. The 
refusal of two to join as complainants was a suflicient reason 
for making them defendants, but will not excuse their omission 
as parties. The demurrer taken because of their absence was 
properly sustained ; and as the complainants declined to amend, 
there was no other alternative than to dismiss the bill. As one 
of the complainants is under the disability of coverture, and 
the others are under the disability of rae Body the dismissal 
ought to have been without prejudice. The decree in this 
respect will be here corrected, and as corrected will be aftirmed. 


Abernathy v. Moses. 


Bill in Equity to set aside Sale of Land made by Register in 
Chancery. : 


1. Sale under decree modified and affirmed on appeal; when merely 
irregular.—Where a sale of land was made by the register under a decree 
of the chancery court, foreclosing a mortgage, on a bill filed against the 
mortgagor and a junior encumbrancer of a part of the land, and the com- 
plainant became the purchaser, receiving from the register a conveyance, 
and being put in possession; and afterwards, on appeal to this court, 
the decree of sale was affirmed, with the modification, that the land not 
embraced in the second encumbrance should be sold first, and the land 
embraced therein should be sold only in the event of a deficit after the 
sale of the other land,—held, that the result of the proceedings on the 
appeal was to render the sale irregular, and subject to be set aside on 
proper application ; but that, until the sale was set aside by an order of 
the court, it would stand. 

2. Same; remedy to have sale set aside.---It may be, that a petition to 
the chancery court, bringing the parties interested in the sale before the 
court, would be the proper remedy to have the sale in such case set aside ; 
but this point is not decided. 

3. Same; whena bill filed to have sale set aside, a stale demand.—A bill 
by the junior encumbrancer, to have such sale set aside, and the lands 
resold under the decree as modified on appeal, and to have the rents ap- 
plied to the satisfaction of the decree, filed more than nine years after 
the sale, and more than eight years after the modification and affirmance 
of the decree, without showing any excuse for the delay, is subject to 
demurrer on account of the staleness of the demand. 

4. Same; whether purchaser can be charged with rents for more than one 
year on setting aside sale—quxre.—Whether, if the sale were set aside on 
such bill, the complainant in the foreclosure suit, purchaser at the sale, 
could be charged with rents for more than one year before the suit was, 
brought, quere. 

5. Bill in equity by surviving partner; when heirs of deceased partner 
necessary parties.—-The title, legal or equitable, to lands owned by a 
partnership does not, like personal assets, devolve on the survivor, but 
the interest of the deceased partner descends to his heirs, subject in 
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equity to be converted into partnership effects and uses, for certain part- 
nership purposes ; and hence, the heirs of the deceased partner are nec- 
essary parties to a bill filed by the surviving partner to foreclose a mort- 
gage on land executed to the partnership, or otherwise to reduce the 
security afforded by the mortgage to money, and to his individual pos- 
session. 


Arrrat from Lee Chancery Court. 

Heard before Hon. N.S. Granam. 

The bill in this canse was filed on 4th August, 1882, by 
Isaac Moses against David Abernathy, John Huguley, and 
others, for the purpose stated in the opinion. The case made 
by the bill is sufficiently stated in the opinion, except that it 
may be added that the bill avers that “all the members of the 
said tirm of Hall, Moses & Co. are dead, except orator, he be- 
ing the surviving member of said firm.” To the bill the heirs 
of the deceased partners were not made parties. The defend- 
‘ant Abernathy asi to the bill on the grounds, among 
others, (1) that it showed that the right sought tg be enforced 
thereby was a stale demand, and (2) that the heirs of the de- 
- ceased partners were not made parties, the latter being the 13th 
ground referred to in the opinion. The chancellor caused a 
decree to be entered, overruling both a motion to dismiss, 
and the demurrer ; and from that decree this appeal was taken. 


J. M. Cutiron, for appellants. 


J. J. Apercromsik, contra. 


STONE, J.—The present bill may be regarded as one to set 
aside a sale made by the register, and to allow Moses, surviving 
partner of Hall, Moses & Co., to effect a redemption of part of 
the lands by a resale. The bill avers that in December, 1870, 
Wilkins and Smith, personal representatives of one Wilkins, 
filed their bill to foreclose a mortgage, executed in 1866 by 
one Carlisle to one Taylor, and transferred by the latter to 
Wilkins and Smith, Among other parties to that bill, Hall, 
Moses & Co., a mercantile firm, were made defendants; and it 
was averred that they claimed some interest in the land em- 
braced in the mortgage, but the nature of their interest was not 
set out. They answered the bill, setting forth the nature of 
their claim. After the making of the mortgage by Carlisle to 
Taylor, _ of the lands embraced in the mortgage was sold 
_ at sheriff's sale to Huguley and another, under execution against 
Carlisle ; and Huguley had then conveyed the lands he had so 
purchased to Hall, Moses & Co., as security for moneys he 
owed them. Such was the claim set up by Hall, Moses & Co.; 
and this court, when that case came before it— Carlisle v. Wel- 
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kins, 51 Ala. 371—ruled that Hall, Moses & Co. had a bona 
Jide lien and claim on Carlisle’s equity of redemption, but that 
it was subordinate to the mortgage interest of Wilkins and 
Smith. The present bill then proceeds to.aver, that a decree 
was rendered in said cause, foreclosing said mortgage, and 
ordering the entire lands to be sold in payment of the mort- 
gage debt ascertained to be due, unless the money was paid in 
a given short time. That decree was rendered in 1872, and 
took no notice of the claim set up by Hall, Moses & Co., that 
the lands not embraced in their mortgage, ‘being still the. pro 
erty of Carlisle, should be first sold, before any recourse should 
be had against the lands covered by their mortgage. That 
under said decree, the register, on March 3d, 1873, sold the 
entire tract of land, and Wilkins and Smith, the complainants 
in that suit, became the purchasers at the amount of their de- 
cree, and obtained title, and were placed in possession under a 
writ of assistance. The bill then avers that said Wilkins and 
Smith, “shorty after their said purchase, sold and conveyed 
the said land to David Abernathy, who thereupon went into 
possession of the same, and who has remained, and still remains 
in possession thereof, claiming title thereto by virtue of the 
same.” The bill then proceeds to aver that an appeal from 
said decree of foreclosure was taken to this court, on the 27th 
day of May, 1873, and that on the 27th day of July, 1874, this 
court “in all things affirmed the decree of the said chancery 
court in said cause, but at the same time so amended the same 
as to require that there should be sold first that portion of the 
land mentioned in said bill and mortgage, which had not been 
sold under the execution—thus leaving the portion in which 
said Hall, Moses & Co. were interested, to be sold last, and 
only in the event that there should be a deficit after the sale of 
the other. That said decree as soamended remains unexecuted, 
and under it the said Hall, Moses & Co. obtained valuable 
rights.” The bill contains the following additional averment: 
“That the annual rental value of said land, at and ever since the 
said register’s sale, has been one thousand dollars per annum, 
and that the parties in possession thereof have received that 
amount of profit therefrom.” The special prayer for relief is, 
that the sale so made be set aside, and that the lands be resold 
under the amended decree ; for a reference to ascertain and re- 
port the rents and profits from the sale to the present time, 
and “that the same be applied to the satisfaction of the said de- 
eree in favor of Wilkins and Smith.” This is substantially the 
case made by the present bill, to which many grounds of de- 
murrer were assigned. 

The sale made by the register was not void, nor did it be- 
come void by the subsequent action of this court. We have 
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decided that when a plaintiff becomes the purchaser under his 
own judgment or decree, if the judgment or decree be subse- 
quently reversed, the title acquired by his purchase falls with 
it. And the same fate befalis a vendee from such purchasing 
plaintiff.— Marks v. Cowles, 61 Ala. 299; McDonald v. Mobile 
Life Ins. Uo., 65 Ala. 358; Freeman on Judgt. (3 Ed.) § 484. 
That is not this case. The decree under which this sale was 
effected was affirmed, though modified. The result was to 
render the sale irregular, aa subject to be set aside on proper 
application. Until the sale was set aside by an order of the 
court, it would stand. We do not now announce absolutely 
what would be the pee steps to obtain the action of the 
court in such case. It partakes of the nature of an abuse of 
tinal process, and possibly a petition to the court below, bring- 
ing the parties interested in the sale before the court, would be 
the proper remedy.—Lockett v. Hurt, 57 Ala. 198; 1 Brick. 
Dig. 912. 

The bill in the present case was filed in August, 1882, more 
than nine years after the sale by the register, and more than 
eight years after the decree of the chancellor was corrected and 
aftirmed in this court.—Carlise v. Wilkins, 51 Ala. 371. The 
bill offers no exeuse for this delay. One of the grounds of 
demurrer is staleness. We think this ground well taken. 
Robinson v. Cullom, 41 Ala. 693; MeCaskell v. Lee, 39 Ala. 
131; Dobbs v. Barnes, at the present term [not reported]. It 
would work great hardship and opression, if parties, cireum- 
stanced as the present complainant is, could slumber so long on 
their rights, and allow a purchaser to quietly occupy under a 
title at least colorable, until a ruinous account for rents had run 
up against him. Such a precedent would be akin to improving 
aman out of his estate. 

There is another view of this case which should not be 
ignored. Apparently, it seeks to liquidate the mortgage debt to 
Wilkins and Smith, under which the lands were sold, with the 
rents and profits alleged to have been realized since the reg- 
ister’s sale. The bill contains no averment that the lands 
will command a better price at a second sale, nor is there an 
offer to make them bring even that much. Now, we do not 
decide absolutely, but it is worthy of inquiry, whether Aber- 
nathy can be charged with rents for more than one year before 
the suit was brought.— Dudley v. Witter, 46 Ala. 664; Dozier 
v. Mitchell, 65 Ala. 511. 

The 13th ground of demurrer ought to have been sustained. 
The title, legal or equitable, to lands owned by a partnershi 
does not, like personal assets, devolve on the survivor. It 
descends to the heir, subject in equity to be converted into 


partnership effects and uses, for certain partnership purposes. 
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The heirs of the deceased partner were necessary parties, as 
being interested in the alleged mortgage made by Huguley, 
having a right to be heard in any application made by the sur- 
viving partner to reduce the security to money, and to his indi- 
vidual possession.— Andrews v. Brown, 21 Ala. 437; Caldwell 
v. Parmer, 56 Ala. 405. If relief should be granted in this 
case, the first step would be to set the register’s sale aside, and 
open up the claim of Huguley, and of Hall, Moses & Co., his 
mortgagees, to further consideration. In that litigation Hall’s 
heirs have such interest as constitutes them necessary parties. 
On the two points mentioned the chancellor erred. But as 
questions may arise on a motion to amend, which can only be 
considered in the court below, we will remand the cause, to be 
further proceeded in according to the principles of this opinion. 
Reversed and remanded. ; 


Connor v. Boyd. 


Petition by Complainant's Solicitor in a Suit in Equity for 
Compensation. 


1. Attorney and client; compensation to complainant’s solicitor in a 
suit in equity.—After a decree had been rendered, on bill filed in equity 
by a judgment creditor against the debtor, ordering a sale of the de- 
fendant’s property for the payment of complainant’s demand, the par- 
ties came together, and entered into a compromise, the complainant, in 
consideration of a small sum paid by the defendant, executing a receipt 
in full of her demand. Afterwards, the complainant’s solicitors filed a 
petition in the cause, alleging the insolvency of their client, and the com- 
promise made by the parties, and praying a reference to ascertain what 
would be a reasonable compensation to them for their services in the 
cause, and directions to the register to proceed with the sale for the pay- 
ment of such compensation. Held, that no ground ior the interference 
of a court of equity is shown, and that a decree of the chancery court, 
granting the relief prayed in the petition, was erroneous. 


Ararat from Pike Chancery Court. 

Heard before Hon. Jno. A. Foster. 

The bill in this cause was filed by Nancy Boyd, a judgment 
ereditor of Thomas Connor, against the latter, seeking a dis- 
covery of property liable to the satisfaction of her judgment, 
and a decree condemning the property to sale for that purpose. 
On the the hearing, had on pleadings and proof, a decree was 
rendered, granting relief to the complainant and ordering a 
reference for the ascertainment of the aniount due complainant 
on her judgment. The register made a report of the amount 
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thus due to the complainant, which was confirmed, and a decree 
of sale entered. Afterwards a settlement was had between the 
parties, and, in consideration of a small amount, the complain- 
ant executed to the defendant a receipt in full of her demand 
against him. Afterwards the complainant’s solicitors filed a 
petition, asking a reference to ascertain what would be a rea- 
sonable compensation to them for their services in the cause, 
and directions to the register to proceed with the sale of the 
property described in the decree of sale. for the purpose of pay- 
ing the amount which the register might ascertain to be due to 
them for their said services, and the costs of suit. The settle- 
ment made between the complainant and defendant is stated in 
the petition, and the insolvency of the complainant is averred. 
On the hearing of the cause on this petition, a reference was 
ordered by Hon. H. Avsriit, the chancellor then presiding, to 
ascertain what would be a reasonable fee for the said services 
of the petitioners ; and, at a subsequent term, a report was made 
by the register of the amount of such fee, and the report was 
confirmed ; and, on 26th May, 1881, a decree was entered, 
directing the register to proceed to sell the property described 
in the decree of sale in the main cause, for the payment of the 
costs of suit and the fee of: complainant’s solicitors, as ascer- 
tained and reported by the register, from which this appeal was 
taken. 

That decree, in so far as it ordered the register to proceed 
with the sale for the payment of said fee, is here assigned as 
error. 


R. M. Wittramson and J. D. Garpwnerr, for appellant. 
Parks & Hvusparp, contra. 


BRICKELL, C. J.—There are cases in which it may be 
proper for the court of chancery to ascertain the compensation 
which ought to be paid solicitors, and to direct its payment 
from funds in the custody, or under the control of the court. 
There are other cases in which trustees, executors, administra- 
tors, or guardians are parties, and the court may very properly 
ascertain the compensation of the solicitors they have employed. 
But in ordinary cases, there is no ground or reason for the in- 
terference of the court between the solicitor and client; cer- 
tainly no ground or reason for such interference as was indulged 
in this cause, depriving the client of the unquestioned right to 
make such settlement of the suit as he may < and render- 
ing a decree against his adversary for the compensation of his 


solicitor. 
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The decree of the 26th May, 1881, is reversed and the cause 
remanded. 


Vancleave v. Wilson. 


Bill in Equity by Wife to have vacated and set aside Convey- 
ance of the Homestead. 


1. Duress practiced by husband on wife; when wife can not maintain 
bill to set aside conveyance obtained by.—A bill in equity can not be main- 
tained by a married woman to vacate and set aside a conveyance of the 
homestead, on the ground of duress practiced upon her by the husband 
in obtaining her signature to the conveyance, when the vendee is,a pur- 
chaser for value, and was not privy to, did not connive at, or participate 
in, or have any notice of the duress. 

2. Same; interest of wife in homestead.—The title to the property and 
the right of homestead being in the husband at the time of the convey- 
ance, the wife has no such interest in the homestead, during the hus- 
band’s life-time, as would authorize her alone to maintain such a bill, 
even were the interposition of equity otherwise justifiable. 

3. Conveyance of the homestead; acknowledgment by the wife.—A con- 
veyance of the homestead, invalid by reason of the defective acknowledg- 
ment of the wife, her voluntary assent and signature thereto not having 
been certified in conformity to the statute touching the conveyances of 
homesteads, may be rendered valid, and the defect cured, by a subse- 
quent acknowledgment by her, made and certified as required by the 
statute, the rights of third parties not intervening. 

4. Judgment in unlawful detainer; injunction against.—A vendor, hav- 
ing, after the execution of the conveyance leased the land conveyed from 
the vendee, can not, while he retains possession under the lease, dispute 
the vendee’s title, although the conveyance executed by him may be 
void ; nor can he enjoin a judgment in unlawful detainer obtained against 
him by the vendee for the recovery of the possession of the land, without 
showing special grounds of equitable intervention. 


Apprat from St. Clair Chancery Court. 

Heard before Hon. N. 8S. Granam. 

As originally filed, this was a bill in equity by John M. Van- 
cleave and Elizabeth F. Vancleave, his wife, against John C. 
Wilson, and Susan Wilson, his wife, seeking, among other 
things, to have vacated and set aside an absolute conveyance of 
a homestead, executed by the complainants, and to enjoin a 
judgment obtained in unlawful detainer against John M. Van- 
cleave, before a justice of the peace, for the recovery of the 
land in question. A demurrer interposed to the bill by the 
‘defendants having been sustained by the court, the bill was 
amended by striking out the name of John M. Vancleave as a 
party complainant, and making him a party defendant. The 
case made by the record sufficiently appears from the opinion. 
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On the hearing, had on pleadings and proof, the chancellor 
was of the opinion, that the appellant was not entitled to 
relief, and caused a decree to be entered, dismissing the bill; 
and that decree is one of the assignments of error here made. 


Hames & Catpwe tt, and Warts & Sons, for appellant. 
Joun W. Iyzer, contra. 


SOMERVILLE, J.—The decisions of this court settle the 
ys that where an instrument is procured to be executed 
y duress, and the mortgagee or other purchaser for a valuable 
consideration does not participate in such wrongful act, and 
has no notice of it, the validity of the conveyance is in no 
wise affected or vitiated.— Moog v. Strong, 69 Ala. 98. And 
it has been expressly held that this principle holds equally well, 
when applied to the case of duress practiced by a husband 
- upon his wife in obtaining her signature to a conveyance which 
is invalid without it— Rogers v. Adams, 66 Ala. 600; Moses 
v. Dade, 58 Ala. 211; Cahall v. Building Association, 61 
Ala. 232. 

The evidence here shows that the vendee of the property in 
question was a purchaser for value, and that neither she, nor 
her husband, who acted as her agent in taking the deed of 
November 20, 1878, was privy to, connived at, participated in, ° 
or had any notice of the alleged duress. Under the principle 
above stated, this fact was fatal to the equity of the bill, and 
there was no error in dismissing it. 

It may be true, as argued, that the deed as first executed was 
invalid by reason of the defective acknowledgment of the 
wife, her voluntary assent and signature not having been cer- 
tified by the justice in conformity to the statute touching the 
conveyance of homesteads. But a new acknowledgment was 
made to cure this defect, and, being properly certified, legally 
operated to do so. Whether it related back to the date of the 
original delivery of the deéd, or was only operative as a new 
delivery from the date of the last certificate—a point on which 
our decisions do not entirely harmortize—is immaterial.— Cahall 
v. Building Association, 61 Ala. 232, supra; Balkum v. 
Wood, 58 Ala: 642. It is sufficient that the vice of the first 
acknowledgment was cured before the present bill was filed, and 
no question is raised as to the intervening rights of any third 
person. 

There is yet another objection to the equity of the bill. As . 
amended, it is a bill filed by the wife alone, for the purpose of 
setting aside a conveyance of the homestead made by husband 


and wife, on the alleged ground of duress practiced on her, — 
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and upon the further ground that the conveyance was void for 
want of the proper certificate, of acknowledgment. It is « 
manifest that the wife had no such interest in the property as 
would anthorize her to sue alone in such a case, even were the 
interposition of equity otherwise justifiable. The title of the 
property and the right of homestead are both in the husband, 
not in the wife. She may exercise a veto power upon his 
right of alienation, and may enjoy the privilege of co-oceupa- 
tion by his permission, but during the husband’s life she 
possesses no property in the premises, certainly none which 
would authorize her to file a bill in her own name to remove a 
cloud from the title—Dooley v. Villalonga, 61 Ala. 129; 
Long v. Mostyn, 65 Ala. 543; Fellows v. Lewis, 65 Ala. 343 ; 
Jones v. De Graffenreid, 60 Ala. 145; Holly v. Flournoy, 54 
Ala. 99. 

There was no error in the decree of the chancellor sustaining 
the demurrer to the bill as originally framed. John:-M. Van-. 
cleave, the husband of appellant, was at first made co-complainant 
with her in the suit, but his name was stricken out by amend- 
ment during the progress of the cause, and he was made one of 
the defendants to the bill. He had become the tenant of 
Wilson after making the deed in controversy, having rented 
the premises from the latter. Upon the expiration of the 
lease, which was for one year, a judgment in unlawful detainer 
had gone against him, as lessee, before a justice of the peace, 
and the bill seeks, among other things, to enjoin this judgment. 
Conceding that the deed of conveyance-to Mrs. Wilson was 
void, and that John M. Vancleave held the undisputed legal 
title to the premises in question, a judgment against a lessee 
in unlawful detainer can not be enjoined without special 
grounds of equitable intervention, such as are nowhere averred 
in the present bill— Abrams v. Watson, 59 Ala. 524; Hamil- 
ton v. Adams, 15 Ala. 596; Turnley v. Hanna, 67 Ala. 101. 
He had gone into possession of the premises, or at least had 
retained possession of them as the tenant of Mrs. Wilson ; and 
he could not be permitted to deny the relationship, or dispute 
the title of his landlord without first surrendering the posses- 
sion.— Norwood v. Kirby's Adm’r, 70 Ala. 397. This is upon 
the clearest principles of estoppel. 

We see no error in the rulings of the chancellor, and his 
decree must be accordingly aftirmed. 





SUPREME COURT 


[Chandler v. Hanna. | 


Chandler v. Hanna. 


Bill in Equity to establish and enforce Mechanic's Lien. 


1. When statutory remedy exclusive-—When a right is solely and ex- 
clusively of legislative creation, when it does not derive existence 
from the common law, or from the principles prevailing in courts of 
equity, and a of it is limited to particular tribunals, and 
specific, peculiar remedies are provided for its enforcement, the jurisdic- 
tion and remedy, being bounded by the statute, can be exercised and 
pursued only before the tribunals, and in the mode the statute provides. 

2. Mechanie’s lien; when court of equity has no jurisdiction to enforce. 
The lien in favor of mechanics and material-men for work and labor 
done, and materials furnished, is a new right, created by statute, for 
which a specific remedy by an action at law is provided; and hence, in 
the absence of a special cause for equitable interposition, a court of 
equity can not assume jurisdiction for its enforcement. 

3. Same; when averments of bill for its enforcement fail to show ground 
for equitable interposition.—An averment in a bill filed by mechanics and 
material-men to enforce their statutory liens for work and labor done, 
and materials furnished, ‘‘that the statements of the accounts against 
said defendants are difficult, and can not well be shown in a court of law, 
and a resort to this court is necessary to properly enforce the liens of 
complainants, the remedy at law being inadequate,’’ is not an averment 
of facts showing a complication of accounts, rendering necessary the 
intervention of a court of equity to disentangle and adjust them, or of 
facts showing the inadequacy of the remedy at law, but is merely a 
statement of the pleaders’ conclusions of law and of fact; and it can not 
aid the equity of the bill. 

4. Same; depends on substantial compliance with the statute-—The 
creation of the lien given by statute to mechanics or contractors, em- 
ployees, and material-men depends upon a substantial compliance with 
the requisitions of the statute, the first of which is, that a just and true 
account of the demand, after all just credits have been given, verified by 
oath, must be filed in the office of the judge of probate of the county in 
which the property to be charged is situate. 

5. Same; verification of demand; before whom made.—Statutes are 
not generally intended to — extra-territorially ; and a statute au- 
thorizing or requiring the doing of a particular act, if not otherwise 
expressed, must be regarded as contemplating the doing of the act within 
the jurisdiction of the State; and hence, the verification of the demand 
contemplated by the statute-providing a lien in favor of mechanics, ete., 
is the oath or affirmation of the claimant, or of some other person havin 
knowledge of the facts, taken before an officer of this State stithastnel 
by law to take and certify oaths. 

6. Same.—aA verification of the demand before a notary public in the 
State of Tennessee, not — a compliance with the statutory require- 
ments, can not operate to confer the lien provided by the statute. 

7. Notary public; authority to administer oaths.—Unless conferred by 
statute, a notary public has no authority to administer oaths or affirma- 
tions required by special statutory enactments, and not in the transaction 
of ¢ommercial affairs. 

8. Same; presumption as to his authority in another State.—Until the 
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contrary is shown, the presumption is, that, in a sister State, a notary 
public has no other authority than that which is derived from the com- 
mercial law. 


Arrrat from DeKalb Chancery Court. 

Heard before Hon. N. 8S. Granax. - 

The bill in this cause was filed by D. J. Chandler, P. Flem- 
ing, J. H. Warner & Co. and Ruoff & Co. against George D. 
Lawrence, Wiley G. Jones and L. B. Morrison, partners under 
the firm name of the Alabama White Sulphur Springs Com- 
panys and A. B. Ilanna, for the purpose stated in the opinion. 

Tanna was made a party defendant as claiming a vendor’s lien 
on the property sought to be subjected to sale. The bill filed 
by Hanna, referred to in the closing sentence of the opinion, 
sought to enjoin the appellants from selling the property in 
controversy under an execution issued on a judgment obtained 
by them in the Cireuit Court of DeKalb county against the 
White Sulphur Springs Co. under the statute creating a lien in 
favor of mechanics and material-men, and providing a remedy 
for its enforeement. By an amendment, Hanna alleged the 
pendency, of the suit by the appellants against the Springs 
Company and himself, and prayed that said cause might “be 
heard with, and treated as a part of this cause, and that com- 
plainant’s bill of complaint in this cause be considered as an 
answer and cross-bill against D. J. Chandler e¢ al.” The two 
causes were heard together; and, upon the hearing, a decree 
was rendered, dismissing the bill filed by the appellants, and 
grantivg to Hanna the relief prayed by him in his bill. The 
other facts, necessary to an understanding of the points de- 
cided, are sufficiently stated in the opinion. 


Puritan & Gores and D. P. Lewis, for appellants. 


Sam’t F. Rice and L. A. Dosss, contra. 


by the appellants is to establish and enforce a lien under the 
statute (Chapter 6, Title 2, Part 3, of the Code of 1876), for 
work and labor done, and materials furnished in the erection 
and repair of buildings, and the construction of other improve- 
ments on a parcel of land, indifferently designated as “Hanna 
Springs,” or “Alabama White Sulphur Springs.” The lien as- 
serted is derived from,‘and wholly dependent upon the statute, 
which creates a new right unknown to courts of law, or of 
equity. For the enforcement of the right, a specific remedy 
by an action at law is provided, which in form and character- 
istics is essentially different from the known and usual remedies 


BRICKELL, C. J.—The purpose of the ohne bill filed 
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of courts of law, bearing a striking analogy to a proceeding i 
rem, rather than to a proceeding im personam. All parties to 
the contract are indispensable parties to the suit the statute 
authorizes; and in addition, “all other persons interested in the 
matter in controversy, and in the property charged with the 
lien. may be made parties, but such as are not made parties 
shall not be bound by any such proses all It is manifest 
the statute intended to prescribe a particular remedy, co-exten- 
sive with, and capable of enforcing the new right it creates— 
that it was intended, not only to create a new, distinct right, 
having its own elements and properties, but to prescribe a 
particular, specific remedy, supposed to be fully adequate to 
the vindication of the right. 

The rule is general, of great practical importance, and has 
been frequently acted upon, that “when by a statute a new 
right is given, and a specific remedy provided, or a new power 
and also the means of executing it are provided by statute, the 
power can be executed and the right vindicated in no other 
way than that prescribed by the statute.”—Sedgwick on Stat. 
& Cons. Law, 343; Janney v. Buell, 55 Ala. 408; Phillips v. 
Ash, 63 Ala. 414. The rule does not collide with the general 
rule, that the jurisdiction of a court of equity is not impaired 
by statutes conferring upon other tribunals jurisdiction which 
was exclusively equitable, unless the statutes expressly take 
away the equitable jurisdiction; nor with.the other well set- 
tled rule, “that if a statute gives a remedy in the affirmative, 
without a negative, express or implied, for a matter which was 
actionable at the common law, the party may sue at the com- 
mon law as well as upon the statute ; for this does not take away 
the common law remedy.”—Sedgwick on Stat. & Cons. Law 
342. In the cases to which these rules are applied, the right 
existed and its enforcement lay within the-jurisdiction of either 
the court of equity or the common law courts. Statutes aftirma- 
tive of the right, and prescribing other than the usual remedies 
for its enforcement, or conferring cognizance of it upon other 
tribunals, not negativing the pre-existing remedies or jurisdic- 
tion, in their very nature are merely cumulative and not exclu- 
sive. But when a right is solely and exclusively of legislative 
creation, when it does not derive existence from the common 
law, or from the principles prevailing in courts of equity, juris- 
diction of it may be limited to particular tribunals, and specific, 
peculiar remedies provided for its enforcement. The jurisdic- 
tion and the remedy, being bounded by the statute, can be 
pursued and exercised only before the tribunals and in the 
mode the statute provides. Other tribunals can not exercise 
the jurisdiction, without enlarging the operation of the statute. 
The case of Montandon v. Deas, 14 Ala. 33, in which it was 
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held, that a court of equity had concurrent jurisdiction with 
courts of law to enforce the lien given mechanics by the statute 
then of force, is not opposed to this view. The statute did not 
prescribe a particular remedy, and its words contemplated, obvi- 
ously, either a suit at law, or in equity.—Clay’s Dig. 375-6. 
It may be, that if. fraud intervenes, obstructing the enforce- 
ment of the lien by the statutory remedy, or some other im- 
pediment or difficulty is interposed, rendering the statutory 
remedy inadequate, a court of equity could take jurisdiction to 
enforce it, as it takes jurisdiction upon its own principles and 
maxims to relieve against fraud or accident, when legal reme- 
dies are not complete or appropriate. But in the absence of a 
special cause for equitable interposition, the court can not, and 
ought not to assume a jurisdiction the statute has committed to 
courts of law, and apply other remedies for the enforcement of 
a purely statutory right, than such as the statute prescribes. 
Phillips on Mechanics’ Liens, § 2. The present bill fails to 
show that the statutory remedy is inadequate, or that any fraud 
or other impediment obstructs the enforcement of the lien, if 
it exists, which a court of law can not as well remove as a court 
of equity. The single averment is, “that the statements of the 
accounts against said defendants are difticult, and can not well be 
shown ina court of law, and a resort to this court is necessary 
to properly enforce the liens of complainants, the remedy at 
law being inadequate.” This is not an averment of facts show- 
ing a complication of accounts, rendering necessary the inter- 
vention of a court of equity to disentangle and adjust them ; 
nor is it a statement of facts showing the inadequacy of the 
remedy at law. At most, it is a simple statement of the 
pleaders’ conclusions of law and of fact, and can not aid the 
equity of the bill. That must depend upon a clear, unambigu- 
ous statement of facts, from which the court can plainly see 
that a case for its interference exists, and by which the defend- 
ant is distinctly informed of the nature of the case he is to 
meet and defend.—Cockrell v. Gurley, 26 Ala. 405; Duckworth 
v. Duckworth, 35 Ala. 70. Considered in this aspect, the bill 
was without equity, and was properly dismissed. 

The creation and continuance of the lien given by the statute 
to mechanics, or contractors, employees, and material-men, as 
the parties are designated, depends upon a compliance with the 
requisitions of the statute. A strict literal compliance is not 
exacted, but a compliance with all matters of substance. The 
mere fact that work and labor are performed and materials 
furnished for the erection or repair of buildings, or for the 
construction of other improvements, will not give rise to the 
lien. The work and labor may be done, and the materials 


furnished on the personal credit of the party contracting for 
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them, and this is often true, and all that is intended. By the 
express words of the statute, the lien can come into existence 
only upon a compliance with its provisions. The first step 
which must be taken to create it, is the filing in the office of 
the judge of probate of the county in which the property to 
be shunned is situate, a just and true account of the demand, 
after all just credits have been given, which must be verified 
by the oath of the claimant. Itis this verified statement which, 
when properly filed, is, in the words of the statute, “a lien upon 
the building or other improvements, from and after such filing.” 
The statement of the claims of three of the complainants, 
Warner & Co., Fleming and Ruoff & Co., alleged to have been 
filed in the office of the judge of probate, are not otherwise 
verified than by an affidavit purporting to have been taken be- 
fore a eng et of the county of Hamilton, in the State of 
Tennessee. The verification contemplated by the statute is ari 
oath or affirmation in writing to the truth of the statement of 
the claim or demand, taken and administered by and before an 
officer having authority by law to administer and certify oaths 
or affirmations. A notary public is an officer long known to 
the commercial law, and his official powers and duties are re- 
cognized as extending to the authentication of commercial in- 
straments. It does not lie within the scope of his authority or 
duty to administer oaths or affirmations required, not in the 
transaction of commercial affairs, but by special statutory enact- 
ment.—Avrksey v. Bates, 7 Port. 529. Such authority is often 
conferred upon him by statute, but if this be true in the State 
of Tennessee, there is no evidence of the fact in the record. 
Until the contrary is shown, the presumption is, that, in a 
sister State, a notary public has no other authority than that 
which is derived from the commercial law.—1 Brick. Dig. 349, 
§ 9. These claims, if it could be conceded that a verification 
before an officer of another State would satisfy the require- 
ments of the statute, are wanting in the essential element of a. 
verification by oath or attirmation taken before arid certified by 
an officer having authority to administer and certify oaths, 
without which they could not legally and properly be filed in 
the office of the judge of probate. Apart from this considera- 
tion, the verification intended by the statute is the oath or 
affirmation (the two are synonymous, or rather oath includes 
affirmation,) of the claimant, or of some other person having 
knowledge of the facts, taken before an officer of this State, 
having authority by law to take and certify oaths. Statutes 
are not generally intended to operate extra-territorially, and a 
statute which authorizes or requires the doing of a particular 
act, if not otherwise expressed, must be regarded as contemplat- 
ing the doing of the act within the jurisdiction of the State. 
OL. LXXIII. 
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The doing of the act without the State may be, and is often ex- 
pressly authorized, and its operation within the State may. be 
prescribed. But whenever this is intended, the jntention is 
clearly expressed—it is not derived from mere implication. 
Affidavits required in the commencement, or in the course of 
judicial proceedings, the statute authorizes to be taken without 
the State, and enumerates the officers who may take ~and 
certify them.—Code of 1876, § 550. Claims against the 
estate of a deceased insolvent debtor must be verified by the 
oath of the claimant, or of some person who knows the cor- 
rectness of the claim. The verification, by express statutory 
provision, may be made in another State, or ina foreign country, 
before specified officers, and its effect when so made is de- 
clared. If it had been intended that the claim of a mechanic, 
employee, or material-man, should or could be verified without 
the State, a similar provision would have been introduced into 
the statute, and the officers who could take and certify it would 
have been specified. In the absence of such provision, the 
statute can not be construed as authorizing the verification 
elsewhere than within the State, and before an officer known 
to the laws and judicial tribunals of the State, as having au- 
thority to administer and certify oaths. Without, inquiring 
whether the complainant Chandler, whose claim was verifie 
before an officer of the State, having authority to administer 
and certify oaths, has acquired a lien, capable of enforcement, 
it is enough to say that a has joined as a complainant with 
parties who are without interest, and who are not entitled to 
relief. We find no error in the decree of the chancellor dis- 
missing the original bill filed by the appellants. The assign- 
ments of error relating to the decree rendered on the bill filed 
by the appellant Hanna, if examinable on this appeal, have 
not been insisted upon in the argument of counsel, and we do 
not feel bound to consider them. 
Affirmed. 
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Montgomery & Eufaula Railway Com- 
pany v. Kolb & Hardaway. 


Action against Common Carrier for Damages for Loss of 
Freight. 


1. Custom or usage of trade; when admissibie in aid of interpreta- 
tion of contract.—‘* The true and appropriate office of a usage or custom 
is, to revo af the otherwise indeterminate intentions of parties, and to 
ascertain the nature and extent of their contracts, arising, not from ex- 
press stipulations, but from mere implications and presumptions, and 
acts of a doubtful or equivocal character ;’’ and, on this principle, ‘‘the 
usage or habit of trade or conduct of an individual, which is levers to 
the person who deals with him, may be given in evidence to prove what 
was the contract between them.’’ 

2. Railroad company ; custom or usage as to delivery of freight.—The 
rules observed by shinwese in their general transactions with the depot 
agent of a railroad company touching the delivery of freight for ship- 
ment, if continuous or general, though not universal, may grow into a 
usage, authorizing others to treat it as the proper rule, and as an element 
of the contract of shipment, although the usage may be in conflict with 
regulations established and promulgated by the company’s superinten- 
dent, known to the shippers, and no notice of it is traced to the superin- 
tendent. 

3. Same; must keep itself informed as to habits or usages of its depot 
agents.—It is the duty of a railroad corporation to keep itself informed as 
to the manner in which its depot agents conduct their agency, and as to 
their habit or usage in the matter of receiving and delivering freight ; 
and it can not escape responsibility for the consequences of a usage 
which its own trusted agents had permitted to grow up, and to be acted 
upon, on the ground that such usage is contrary to its established regu- 
lations, and was not known to its superintendent, or managing agent. 

4. Common carrier; delivery of goods for carriage; when affected by 
usage.—‘‘ Proof of a constant and habitual practice and usage of a com- 
mon carrier to receive goods’’ for transportation ‘‘when they are depos- 
ited for him in a particular place, without special notice of such deposit, 
is sufficient to show a public offer by the carrier to receive in that mode, 
and to constitute an agreement between the parties, by which the goods, 
when so deposited, shall be considered as delivered to him, without any 
further notice.”’ 

5. Same.—A deposit of cotton in a street along the side of the plat- 
form of a railroad Sioet, or in the railroad cotton-yard, for shipment, in 
pursuance of a custom or usage adopted or sanctioned by the depot 
agent, may amount to a delivery to the railroad company, although no 
receipt is given by the agent to the shipper, and such usage or custom is 
contrary to the established regulations of the company, known to the 
shipper, and no notice thereof is traced to the superintendent or manag- 
ing agent of the company. 

6. Rulings of primary court; presumptions in favor of. —When the bill 
of exceptions does not purport to set out all the evidence, this court will, 
on appeal, presume that there was testimony to justify all the rulings of 
the primary court, if, under any state of proof, they would be free from 
error. 
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7. Charges unsupported by the evidence should be refused.—Charges 
should always be framed in reference to the testimony; and if a charge 
asked raises an inquiry on a matter of fact, of which there is no testi- 
mony, it should be refused. 

8. Delivery of goods to common carrier; when liability not affected by 
failure to give receipt.—While the statute (Code, § 2139) makes it the duty 
of common carriers to give receipts for merchandise delivered to them 
for transportation, their failure to do so can not vary their liability, if 
delivery is satisfactorily shown. 

9. When charge as to identification of property free from error.—-In an 
action against a railroad company for the leas of nine hales of cotton, 
alleged to have been delivered to defendant, with other cotton, for ship- 
ment, for which no receipt was given, a charge instructing the jury that 
it was not necessary to identify the cotton by marks or brands, or by a 
certain number of pounds. but that they must be satisfied ‘‘in regard to 
the nine particular bales of cotton,’’ either by an average, or by some 
other means, so that they could say that the nine bales of cotton sued 
for were owned by the plaintiffs, is free from error, there being evidence 
tending to show thre average weight, class and value of the cotton. 


Aprpeat from Barbour Circuit Court. 

Tried before Hon. H. D. Ciayron. 

This was a suit by Kolb & Hardaway against the Montgom- 
ery & Eufaula Railway Company, a body corporate, to recover 
the value of nine bales of cotton, alleged to have been delivered 
to the defendant at Eufaula for transportation to Montgomery, 
and which were never delivered by the defendant at the latter 
place ; was commenced on 12th March, 1881, and was tried on 
the plea of the general issue, the trial resulting in a verdict and 
judgment for the plaintiff, from which the defendant appealed. 

As recited in the bill of exceptions, “ the proof showed that 
the defendant was a common carrier of goods; that plaintiffs 
were cotton buyers and shippers in Eufaula, Alabama, dealing 
largely with defendant as such common carrier, and, during 
the fall and winter of 1880-1, shipped a large number of bales 
of cotton over defendant’s road; that at the beginning of that 
season, in August, 1880, the superintendent of the defendant 
company issued instructions to defendant’s station agent at Eu- 
faula as to the manner of receiving cotton for shipment, and 
gave notice to cotton shippers in Eufaula of such instructions, 
such instructions and notice being contained in a printed cireu- 
lar, a copy of which was given to plaintiffs.’ This circular 
was read in evidence by the defendant, and its contents, so far 
as pertinent to the facts of this case, may be summarized as 
follows: (1) No cotton will be received upon the yard of the 
company, unless ready for shipment. Each dray load of cot- 
ton must be accompanied by a dray receipt in duplicate, giving 
the names of the consignor and consignee, the marks, number 
of bales, and place of destination. (2) When cotton is shipped 
in lots, an application, giving marks, name of consignee, and 
other neaned shipping directions, should precede or accompany 
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the first dray load of the lot, in which case the dray receipt 
will only be required to give the name of the consignee, marks, 
and number of bales. Agents will sign and return to shipper 
a receipt for each dray load, retaining the duplicate. When 
the lot is completed, the shipper must produce the dray receipts 
for the entire lot, upon which alone will the regular cotton re- 
ceipt be issued. (3) Should any cotton be placed upon the 
yard of the company without proper receipt being taken by the 
shipper, it will be at his risk entirely, as the company will as- 
sume no risk whatever upon goods not placed properly in its 
possession. (4) When cotton is hauled to the depot, it is un- 
derstood to be ready for shipment, and hence, it will be loaded 
in the cars as it arrives, when necessary. (5) The depot will 
be open for the receipt of cotton during such hours of the day 
as will meet fully the business requirements of the station ; and 
at terminal points, during periods of heavy shipments, a cotton 
clerk will be constantly in cotton-yard during such hours, to 
sign dray receipts, direct draymen where to discharge, and to 
avoid their unnecessary detention. (6) No receipt will be issued 
until the cotton is on the platform, and the company furnished 
with shipping directions; and the company will not be respon- 
sible for the cotton until the receipt is given; and agents will 
not permit shippers to hold cotton on the yard indefinitely for 
the purpose of making up lots, or for any other purpose, when 
such accommodation 1s Telclicenial to the shippers, or inter- 
feres with the facilities for attending to the business of the 
station. 

“The evidence tended to show that a very small portion of 
the cotton of the plaintiffs was received from the plaintiffs by 
the defendant in compliance with these instructions during that 
season.” As further recited in the bill of exceptions,“‘the proof 
- as to. the loss of the nine bales of cotton sued for was made by 
showing the number of bales of cotton sent to the depot and 
cotton yard of defendant, and showing that the defendant had 
receipted for nine bales of cotton less than this number.” The 
other facts in evidence, necessary to an understanding of the 

ints decided, so far as set out in the bill of exceptions, are 
sufficiently stated in the opinion. 

The court, ex mero motu, charged the jury, among other things, 
that ‘sit is not necessary that they should identify the cotton by 
marks or brands, or by a certain number of pounds, but that 
the evidence must satisfy you in regard to the nine bales of 
cotton, either by an average, or by some other meanis, so that 
you can say that nine bales of cotton were owned by the plain- 
tiffs, the nine bales for which they brought suit.” The court 
also gave the following charge at the request of the plaintiffs : 


“Tf the jury are reasonably satisfied from the evidence, that 
Vou. LXxur. 














1882. } OF ALABAMA. 399 


[Montgomery & Eufaula R’y Co. v. Kolb & Hardaway.]| 


there was, during the months of November and December, 1880, 
a constant and habitual practice and usage of the defendant to 
receive cotton when it was deposited for it on its enclosed 
ground without special notice of such deposit, that is sufficient 
to show a public offer by it to receive. goods in that mode, and 
to constitute an agreement between the plaintiffs and defendant, 
by which the cotton, when so deposited, shall be considered as 
delivered to it without any further notice.” 

The court refused to give to the jury the following charges 
requested by the defendant: (1) “It is usual and regular for 
carriers to issue receipts for goods received by them for trans- 
portation ; and, if in this case the plaintiffs fail to produce such 
receipts, it is incumbent on them to account for their loss, or 
failing therein, such failure must be taken as prima facie 
evidence that the goods they claim to have delivered to defend- 
ant, were never delivered.” (2) “If the jury believe from the 
evidence that the defendant has established rules and regulations 
for the receipt of goods by it for transportation as a common 
carrier at its depot in Eufaula, and such rules were reasonable : 
and that plaintiffs knew what such rules were, then they could 
not make a delivery to defendant of goods for transportation 
as a common carrier, except in accordance therewith ; and, 
unless the rules provided for a constructive delivery, then no 
constructive delivery could have been made by the plaintiffs.” 
(3) “If the jury believe from the evidence that defendant had 
established reasonable rules and regulations for the receipt of 
goods by it at its depot in Eufaula, for transportation as a com- 
mon carrier, and they were known to plaintiffs, the defendant 
can not be held liable to plaintiffs, asa common carrier, for goods 
attempted to be delivered to it in violation of such rules, 
which were lost before the defendant assumed actual and 
exclusive dominion over them.” (4) “If the jury believe 
from the evidence that the defendant had established reasonable 
rules and regulations for the receipt of goods by it at its depot 
in Eufaula for transportation as a common carrier, and they 
were known to the plaintiffs, the plaintiffs can not hold the 
defendant liable as a common carrier for goods attempted to be 
delivered to it on an agreement made with the station agent of 
defendant in Eufaula, in violation of such rules, unless the 

laintiffs show that the goods were lost by the defendant after: 
it had assumed actual and exclusive dominion over them.” (5) 
‘The station agent of defendant in Eufaula had no power, in 
violation of the reasonable established rules and regulations of 
the defendant for the receipt of goods by it for transportation 
as a common carrier, without express authority from defendant, 
to enlarge the liability of defendant, in respect to such re 
of onl; beyond that allowed by such rules; and if the 
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plaintiffs knew that such agent was exceeding his authority in 
greeing to receive goods from them contrary to such rules, 
then the defendant is not liable to plaintiffs for a loss of goods 
occurring as a consequence of such violation.” 
The defendant reserved exceptions to the charges given, and 
to the refusal of the cotrt to charge as requested by it; and 
these’ rulings are here assigned as error. 


Joun D. Roquemorg, for appellant. (1) It is a fundamental 
principle of the law of agency, that an agent can not bind his 
principal in matters beyond his authority, when the person 
with whom he deals, has notice that he is exceeding his 
authority ; and this principle is fully applicable to a corporation. 
In this case the depot agent openly disregarded the instructions 
given to him by his superior officer, and this was well known 
to the —; and it was the wrongful conduct of the ap- 
oa that caused the agent to disregard his instructions. 

he appellees are, therefore, not entitled to recover.—Hutch. 
on Carriers, $$ 266-9; Redf. on Carriers, §§ 201-3; Bryant 
v. Moore, 26 Maine, 84; The Floyd Acceptances,7 Wall. 666 ; 
Silliman v. F. O. & CU. R. Co., 27 Gratt. 119; Clark v. Des 
Moines, 19 Iowa, 199; Whiteside v. U. S., 3 Otto, 247; God- 
dard v. Mallory, 52 Barb. 87; Goodrich v. Thompson, 44 N. 
Y. 324; Lrwin v. Railroad, 59 N. Y..653; Lewis v. Com’ers, 
12 Kan. 186; 1 Brick. Dig. p. 61. (2) Railroad companies, as 
common carriers, have the right to establish reasonable rules 
and regulations for the conduct of their business.—Zvans v. 
Railroad Co., 56 Ala. 246; Hutch. on Carriers, §§ 265-6. (3) 
They are under no obligation to build warehouses for the accom- 
modation of the public.—A. & 7. R. R. Co. v. Kidd, 35 Ala. 
209. (4) Delivery of freight to common carriers may be 
made in two ways—by placing the goods in the actual possession 
of the earrier, or by placing them in the constructive posses- 
sion of the carrier.—Hutch. on Carriers, §§ 82 et seg.; O Ban- 
non v. Southern Ex. Co., 51 Ala. 481. (5) It is claimed that 
the delivery in this case was made in accordance with a usage 
or custom, which, prevailing at Eufaula, allowed shippers of 
cotton to place their cotton in appellant’s cotton-yard, from 
which,it wonld be taken without further notice. But no such 
usage or custom is shown. To establish a usage, the evidence 
must show that it is not in violation of law, not inconsistent 
with public policy ; that it is well established, generally known, 
certain, uniform and reasonable.— West v. Bull, 12 Ala. 340 ;. 
Boon v. Belfast, 40 Ala. 184; Hutch. on Carriers, § 44; Padl- 
road Co. v. Lockwood, 17 Wall. 357; Price v. White, 9 Ala. 
563; Barlow v. Lambert, 28 Ala. 704; Bank of K’y v. 
Adams Ex. Co., 3 Otto, p. 131; Desha v. Holland, 12 Ala. 
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513; Adams v. Otterback, 15 How. 544; Steele v. MeTyer’s 
Adm’r, 31 Ala. 667; Railroad Co. v. Kidd, 35 Ala. 209; 2 
Redf. on Railways, p. 146; Stone v. Rice, 58 Ala. 95; Me- 
Clure v. Cow, 32 Ala. 617; 1 Greenl. on Ev., § 260 a; 1 
Chitty on Cont., p. 142; Partridge v. Forsyth, 29 Ala. 200; 
2 Greenl. on Ev., §§ 248-52; Code of 1876, § 2139. 


G. L. Comer, contra. The testimony shows that appellees 
delivered the cotton to the company in the same way and 
manner they had been accustomed to receive it for years; and 
its failure to account for the cotton renders it liable for the 
cotton, either as a common carrier, or as a warehouseman. 
Redf. on Carriers, §§ 95, 96, 99-102; Southwestern R. PR. Co. 
v. Webb, 48 Ala. 585; Mobile & Girard R. R. Co. v. Prewitt, 
46 Ala. 63. 


STONE, J.—When the law has declared certain express 
rules for the government of men, or when persons enter into 
express stipulations, expressing the terms on which they enter 
into contracts, it is a reasonable rule, subject only to a few ex- 
ceptions, that neither custom nor usage will be allowed to 
dispense with such legal requirements, nor such express stipu- 
lations.— Barlow v. Lambert, 28 Ala. 704. “Where by local 
custom or usage provincialisms and technicalities of science 
and commerce, and perhaps some others, have acquired a 
known, fixed and definite meaning, different trom their ordinary 
import ; or where such technicalities, unexplained, are suscept- 
ible of two or more plain and reasonab:e constructions, it is 
certainly competent to prove the existence of such custom, as 
a means of showing the sense in which the contracting parties 
intended to be seleeend hot b. See also the many author- 
ities referred to on the briefs of counsel. Speaking of usage 
of trade, Mr. Greenleaf, Ev., vol. 2, § 251, says: “It is 
sufficient if it be established, known, certain, uniform, reason- 
able, and not contrary to law. . . Their true office is to 
interpret the otherwise indeterminate intentions of parties, and 
to ascertain the nature and extent of their contracts, arising not 
from express stipulation, but from mere mneneane and pre- 
sumptions, and acts of a doubtful and equivocal character ; and to 
fix and explain the meaning of words and expressions of doubtful 
or various senses. On this principle, the usage or habit of trade 
or conduct of an individual, which is known to the person who 
deals with him, may be given in evidence to prove what was 
the contract between them.” This latter principle may be 
illustrated by a familiar incident in every-day life. A customer 
is in the habit of dealing with his merchant, and having his 
purchases sent home, and his bills run from one to two months, 
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before payment is demanded or expected; and this, too, at 
cash rates. He selects a given article of merchandise, and 
orders a given number of yards to be measured off. In this 
there is not a word said about price, about delivery, or about 
the time of payment. Yet, there is implied in these few simple 
and indeterminate words and acts, that the goods are sold at 
their customary cash market value, that they will be delivered 
at the purchaser’s residence without undue delay, and that 
payment will not be expected, until the end of the customary 
indulgence. So, in Boon v. Steamboat Belfast, 40 Ala. 184, 
quoting from Judge Story, this court said: ‘* The true and ap- 
propriate office of a usage or custom is, to interpret the 
otherwise indeterminate intentions of parties, and to ascertain 
the nature and extent of their contracts, arising not from 
express stipulations, but from mere implications and presump- 
tions, and acts of a doubtful or equivocal character.” 

In September, 1877, Raoul, superintendent of the South 
Western Railroad Co. of Georgia—which company was also 
operating tlie appellant railroad company—issued a circular, 
headed * Notice to cotton shippers and instructions to agents.” 
This notice or circular was again issued at the opening of the 
season of 1880-1881, and was forwarded to, and received by 
the agent at Eufaula, and a copy was furnished to the appellees, 
Kolb & Hardaway. Kolb & Hardaway were cotton buyers at 
Eufaula, did a considerable business, and made many shipments 
of cotton by the appellant railroad company. This suit was 
brought to recover the value of nine bales of cotton, alleged 
to have been delivered to the railroad company at Eufaula, to 
be transported to, and delivered at Montgomery, and never 
delivered. The case tufned on the question of delivery to the 
railroad company at Eufaula; for it is not pretended the rail- 
road company forwarded the cotton, or delivered it at Mont- 
gomery. In fact, neither the railroad rage od nor its agent 
at Eufaula gave any receipt for the cotton alleged to have been 
lost. There was no express contract fixing the terms. 

We have carefully examined the circular, made a part of the 
bill of exceptions, and we think its regulations and directions 
are reasonable. They are alike beneficial to the shipper and 
carrier. They commend themselves by their wise and sys- 
tematic provisions, intended to secure prompt shipment, to 
prevéyt confusion of goods, and to render disputes about 
delivery for shipment almost impossible. 

It is not pretended that those regulations were conformed to 
in this case. The claim is, that the railroad company departed 
from its own regulations, and thus established a usage different 
from them, which was conformed to in this case. The bill of ex- 
ceptions recites that, “ the evidence further tended to show that 
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shortly after the printed ‘notice to cotton shippers and instructions 
to agents’ were issued, they were disregarded by both shippers 
and defendant’s agent at Eufaula, and that it became a general 
custom and usage to deliver and receive cotton at the depot in 
Eufaula, in disregard of such printed notice and instructions. 
The evidence on this subject was very conflicting, the agent 
himself testifying that he never received cotton for shipment in 
non-compliance with said instructions, except in a few instances 
made necessary by what he thought an exigency, and as a mat- 
ter of accommodation to the shipper.” In another place the - 
bill of exceptions states: ‘“ The proof further showed that some 

of the cotton brought to the cotton-yard of defendant by the 
plaintiffs for delivery to the defendant for shipment, was not 
placed by = on a certain plank platform of defendant, 
upon which defendant required all cotton bales to be placed 
before it would receive and receipt for them, but was placed in 
a street running along the side of such platform; but testimony 
was introduced by said plaintiffs, going to show that the station 
agent did take cotton bales from this street and receipt for 
them.” In another place, in setting out testimony, it is said, 
“that plaintiffs frequently and persistently violated these rules 
and regulations of the defendant company as contained in such 
‘notice to cotton shippers and instructions to agents,’ against 
the protest of the station agent at Eufaula.” It is nowhere 
shown that the station agent ever did refuse to receive and ship 
cotton that was delivered for shipment, because not delivered 
in conformity with the printed rules and regulations. 

It .is contended for appellant that inasmuch as the station 
agent had positive instructions from the superintendent not to 
receive or receipt for cotton to be shipped. unless delivered in 
accordance with the printed directions, and inasmuch as the 
shippers in this case had notice of these regulations, by receiv- 
ing a copy thereof, then, not having received the agent’s receipt 
for the cotton, they have shown no legal delivery to the railroad, 
and can not recover. Such is undoubtedly the law, if the tes- 
timony stopped here. Against this, it is replied for appellees, 
that the railroad company, through its agent at Eufaula, has 
permitted a usage to grow up, which dispenses with the regula- . 
tions prescribed in the circular, and constitutes the act done in 
this case a legal delivery to the railway company. To this it 
is rejoined, that no knowledge of such violation of the regula- 
tions is traced to Raoul, the superintendent, and hence the rail- 
road company is not bound by such usage, if proven to have 
been established. 

We think this is too narrow a view of the question, Rail- 
roads usually have extended lines, and along those lines are 
many depots, or stations, at which the business of receiving and 
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delivering freight is carried on. The trading public, as a rule, 
have no access to the superintendent, and can only know the 
station agents, with whom they have dealings. They can have 
no control of the business regulations of the railroad, and have 
no power of appointment or removal. Whatever regulation, 
custom or usage such station agent adopts, or permits to be 
adopted, the public must either conform to, or will feel itself 
justified in conforming to. The rules observed by shippers in 
their general transactions, if continuous or frequent, although 
- not universal, grow into a usage, which would authorize others 
to treat it as the proper rule, and as an element of the contract 
of affreightment. This constitutes the very spirit, the intent 
of a usage of trade. It supplies, by implication, an unexpressed 
fact, or link in the chain of facts, which go to make up and 
prove the contract. And we think it no answer to this, that 
no testimony was offered of this violation of instructions on the 
part of the agent, tending to trace notice of it to the superin- 
tendent. It was the duty of the corporation to keep itself 
informed of the manner in which its station agents conducted 
their agency, their habit, or usage in the matter of receiving: 
and delivering freight; and we think it would be highly detri- 
mental to the public service, if we were to permit a railroad 
corporation to escape responsibility for the consequences of a 
usage, which its own trusted agents had permitted to grow up, 
and be acted upon.— Piedmont & Arlington Ins. Co. v. Young, 
58 Ala. 476. There was sufficient testimony to justify the 
court below in submitting to the jury the inquiry whether or 
not there was a usage at the Eufaula depot of the defendant 
railroad company to dispense with the regulations prescribed in 
the swperintendent’s circular. It will be remembered there was 
testimony tending to show there had been a frequent, if not 
general, disregard of those regulations, commencing soon after 
they were issued, a period of more than three years, before the 
loss complained of in this case. That is certainly a sufficient 
time to establish a usage of trade. True. the testimony was in - 
conflict as to the frequency and extent of the violation. The 
question, which phase of the evidence was the true one, was for 
the jury. ; 

As we have said, the question in this case is, was there, or 
was there not a delivery of the cotton to the railroad. In 
Hutchinson on Carriers, § 90, is this language: ‘ While it is 
the undoubted general rule that the delivery, to bind the carrier, 
must be made either to him, or to some one with authority from 
him, or who may be rightly presumed to have such authority, it 
is not ( be understood that it is not subject to such conventional 
arrangements between the parties as they may choose to make 


in regard to the mode of delivery, or that it may not be varied 
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by usage, or by a particular course of dealing between them. 
If, therefore, the parties agree that the goods may be 
deposited for transportation at any particular place, and without 
any express notice to the carrier, such deposit will be.a sufficient 
delivery ; and proof of a constant and habitual practice and usage 
of the carrier to receive the goods when they are deposited for 
him in a particular place, without special notice of such deposit, 
is sufficient to show a public offer by the carrier to receive 
goods in that mode, and to constitute an agreement between the 
parties, by which the goods, when so deposited, shall be con- 
sidered as delivered to him, without any further notice. Such 
a practice and usage aré tantamount to an open declaration, 
a public advertisement by the carrier, that such a delivery 
should, of itself, be deemed an acceptance by him; and to per- 
mit him to set up, against those who had been thereby induced 
to omit it, the want of the formality of an express notice which 
had been thus waived, would be sanctioning injustice and 
fraud.” Now, it seems to us this is a clear statement of the 
principle, and the ground-on which it rests. See also 7b. § 91. 
The biil of exceptions does not purport to set. out all the evi- 
dence, and we must presume there was testimony to justify all 
the rulings of the court, if, under any state of proof, they would 
be free from error.-— Alexander v. Alewander, 71 Ala. 295, and 
authorities cited. Under the statement of testimony found in 
this record, we are not informed whether its tendency was to 
prove a usage for the station agent to receive and receipt for 
cotton delivered in violation of the regulations, before it was 
placed on the platform for shipment, or whether the usage 
simply had the extent, that when cotton was delivered in disre- 
gard of the instructions, he would himself have the cotton 
placed on the platform, and otherwise prepared for shipment, 
and then give the railroad’s receipt for it. The statement of 
testimony bearing on this question is as follows: “ Testimony 
was introduced by plaintiffs going to show that the station agent 
did take cotton bales from the street, and receipt for them ;” 
and the further fact that plaintiffs had no receipt for the nine 
bales of cotton, the subject of this suit. No question appears 
to have been raised in the court below on this shading of the 
question, and we can not consider it. We must presume, in 
the absence of averment to the contrary, that the testimony was 
such as to justify the circuit court in submitting the question 
of usage, as applied to this case, to the determination of the 
jury: The questivn, then, is, did the court correctly declare the 
aw, upon any possible state of testimony bearing on the ques- 


tion.—1 Brick. Dig. 336,§12. The testimony, as recited, leaves 


this question in some obscurity. 
Under the rules declared above, the cireuit court did not err 
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in refusing to give charges 2; 3, 4, 5, asked by the defendant. 
Each of - tha ignored the question of usage, and made the de- 
fendant’s liability to depend alone on compliance by the plain- 
tiffs with the regulations prescribed in the circular. The charge 
given by the court at the instance of the plaintiffs is in har- 
mony with our views, and is free from error. Neither did the 
circuit court err in instructing the jury as to the method of 
ascertaining the value of the cotton. We must. suppose, in 
favor of the ruling, that there was testimony tending to show 
the average weight, class, and value of the cotton delivered, or 
claimed to have been delivered, possibly as part of a larger lot. 

The first charge requested by the defendant raises a some- 
what different question. It asserts that a failure by plaintiffs 
to produce the railroad’s receipt for the cotton, made it incum- 
bent on them to account for the loss of the receipt, or [and} 
failing therein, such failure must be taken as prima facie evi- 
dence that the goods they claim to have delivered to defendant, 
never were delivered. It is not claimed in this case that any 
receipt ever was given for the nine bales alleged to have been lost. 
It is stated as fact that none ever was given. There was, there- 
fore, no testimony which raised inquiry as to a loss of the re- 
ceipt. None had been given. .Charges should be framed in 
reference to the testimony ; and if a charge asked raises inquiry 
on a matter of fact of which there is no testimony, it should 
always be refused. Its only tendency is to multiply inquiries, 
and confuse the jury. That charge was rightly refused for this 
reason.—1 Brickell’s Digest 338, § 41; Z b. 339, § 61; Jb. 340, 
NN 64, 65. 

Section 2139 of the Code of 1876 makes it the.duty of com- 
mon carriers to give receipts for merchandise delivered to them 
for transportation. Their failure to do so may render proof of 
delivery more difficult. It can not vary their liability, if de- 
livery is satisfactorily shown. 

Attirmed. 


Phillips v. Towles. 


Final Settlement of Guardian’s Account with his Ward in 
Probate Court. 


1. Practice on appeal, when satisfaction of judgment in a court of law 
has been coerced.—When a plaintiff coerces satistaction of an ordinary 
iudgment of a court of law, and afterwards sues out an appeal to this 
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court, the appeal will, on motion of the appellee, be dismissed; and if 
he coerces payment of the judgment after he has taken the appeal, this 
court, on being informed thereof, will withhold the certificate of reversal, 
unless the money collected is refunded to the defendant in execution. 

2. Same, when decree of probate or chancery court has been coerced. 
But this a discretionary power, to be exercised by the appellate court 
only for the prevention of injustice, oppression, or vexation ; and hence, 
in all cases of appeals from the chancery and probate courts, the decrees 
of which are of a peculiar nature, and not necessarily entireties, as are 
judgments at law, if the sum coerced out of the defendant in execution 
is admitted to be due, or there seems to be no controversy or bona fide 
dispute as to the fact that it is due, so that the appellate court can clearly 
see, from the facts presented in the record, that, upon a new trial, a less 
sum can not be recovered by the plaintiff, a motion to dismiss the appeal, 
or stay proceedings should be refused. 

3. When prices paid by guardian for necessaries for his ward in Con- 
federate money should be scaled.—Where a. guardian purchased during the 
war with Confederate money belonging to him, at Confederate prices, 
articles for his ward, which were necessaries, and furnished the ward, 
with money of the same currency, also belonging to him, to defray neces- 
sary expenses, he is only entitied, on final settlement, to credit for the 
value of the articles purchased, and of the money furnished, in the law- 
ful currency of the United States, and not for the actual amount of Con- 
federate money so paid out and furnished by him; and these values 
should be et Loos at as near the time the expenditures were made, 
and the money furnished, as practicable. (See second opinion.) 


’ Appeat from Randolph Probate Court. 

Tried before Hon. S. E. A. Reaves. | 

In the matter of the final settlement of James M. Towles as 
guardian of Thomas M. Phillips, a minor. 

As shown by the record, in 1860, the ward’s father died in- 
testate, seized and possessed of a considerable estate, consistin 
of real and personal property; and soon thereafter James M. 
Towles and another were appointed administrators of the estate 
of said decedent, and, as such, took possession of the property 
belonging to the estate, which, during the same year, they sold 
on credit, taking notes for the purchase-money. At the sale 
said Towles purchased a considerable amount of the property, 
executing his note therefor. On 29th August, 1862, without 
collecting any of the notes-received by them for the property 
sold, said adyninistrators, made a final settlement of their ad- 
ministration in the probate court, on which they were charged 
with said notes as money, and decrees rendered in favor of the 
distributees, the decree in. favor of Thomas M. Phillips being 
for $6,768.76. Without having paid this decree, Towles was 
duly appointed the guardian of Phillips in September, 1862, 
and in an inventory soon thereafter returned by him as guar- 
dian to the court, and in a partial settlement made by him in 
‘1866, he charged himself with the amount of said decree, 
which was less than the amount he owed the estate of his 
ward’s father for property purchased by him at said sale; 
and this decree, with accumulated interest, constituted the 
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only item of debit on the guardian’s account for final settle- 
ment, no money or other property of the ward having come 
into the guardian’s hands. The ward became of age in 1868. 

On the settlement, the guardian claimed credit for $2200, 
Confederate money which he, in the name of, and for his ward, 
invested, in March, 1864, in Confederate bonds, which bonds he 
deposited in court on the partial settement made by him in 
1866; and also for $1350.33, Confederate money which, as he 
testified; he kept separate from his own funds, and had on 
hand at the close of the war, for his ward. These two sums 
were collected by the guardian in Confederate money on debts 
due him individually during the war. To these credits Phil- 
lips objected, but his objections were overruled, and the credits 
Nowed, and he duly excepted. The guardian also claimed 
credits for $1200, Confederate money, which he had let the 
ward have out of his own funds during the war to purchase a 
horse, and which was used for that purpose, and for several 
other sums, Confederate money belonging to and expended by 
him during the war in the purchase of clothing and other 
things for the ward, and in payments to the ward to defray 
his necessary expenses; and showed that the horse, clothing 
and other things so purchased were necessaries, and were suita- 
ble to the ward's “degree and condition in life.” Phillips moved 
to seale each of these items to the value of the several articles 


purchased, and of the money paid him, “in good money ;” and 
offered proof tending to show what these valnes were; but the 
court refused his several motions and allowed ‘to the guardian 
the credits claimed by him; and to these rulings Phillips duly 
excepted. The several rulings above noted were here assigned 
as error. 

A motion was made in this court to dismiss the appeal, the 


ease of which are stated by the court. At the December 
erm, 1882, an opinion was filed, overruling the motion to dis- 
miss the appeal; and at the December Term, 1883, another 
opinion was filed, reversing the judgment of the probate court, 
and remanding the cause. Both opinions will be found enfra. 


Smirn & Smrru, for appellant, cited on the merits, /Zutton v. 
Williams, 60 Ala. 133. : 


Joun T. Heruin, contra, cited, on motion to dismiss the ap- 
peal, Morris v. Reaford, 18 N. Y. 556; Lodermund v. Clark, 
46 N. Y. 357; Sanger v. Wood, 3 Johns. Ch. 416; Little- 
jield v. Brown, 1 Wend. 398; s. c. 11 Wend. 467; Hall v.. 
Hrabrowski, 9 Ala. 278; Bradford v. Bush, 10 Ala. 274; 
Tarleton v. Goldthwaite, 23 Ala. 355; Montevallo C. M. Co. 
v. Reynolds, 44 Ala. 252; McCreeliss v. Hinkle, 17 Ala. 459 ; 
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Knox v. Steele, 18 Ala. 815; Shingler v. Martin, 54 Ala. 354; 

Radway v. Graham, 4 Abb. 468; Glackin v. Zeller, 52 Barb. 

147; Fly v. Bailey, 36 Tex. 119; Campbell v. Orillion, 3 La . 
Ann. 115; Clements v. Cassily,3 1b. 358; Mitchell v. Lay, 3 

Lb. 593; Fluhart v. Golding, 7 1b. 233; Morgan v. Ladd, 2 

Gilman, 414; Zhomas v. Negus, 2 1b. 700; Ruckman v._ Al- 

wood, 44 Ill. 183; Holt v. Rees, 46 2b. 181; Marvin v. Mar- 

vin, 11 Abb. Pr. (N. 8.) 97; Anapp v. Browne, 45 N. Y. 207; 

Independent District v. District Township, 44 lowa, 201; 

Borgalthous v. Insurance Co., 36 Ib. 250. 


SOMERVILLE, J.—This appeal is from a decree of the 

robate court made on the final settlement by the appellee, 

owles, of his accounts as guardian of the estate of Thomas M. 
Phillips. The court rendered a judgment, or decree in favor 
of the ward against Towles for the sum of two thousand eight 
hundred and sixty-four 45-100 dollars, besides costs, in August, 
1881. In October following, an execution was issued on 
the decree and levied on the defendant’s property. In De- 
cember, 1881, the execution was fully satisfied by payment. 
This appeal was taken in January, 1882, after such coercion of 
satisfaction, and the appellee now moves the court to dismiss the 
i on the ground that the plaintiff in execution, the. ap- 
pellant in this cause, coerced payment, and received satisfac- 
tion of the judgment before the appeal was taken. 

Where an ordinary judgment is obtained in a court of law, 
the practice is well settled, that if the plaintiff coerces satisfac- 
tion of it, he can not afterwards sue out an appeal from it to 
this court. If he does, the appeal will, on motion of the ap- 
pellee, be dismissed. And so likewise, if he coerces payment 
after he has taken such appeal, this court, on being informed 
of such proceeding, will withhold the certificate of reversal, 
unless the money collected is refunded to the defendant in 
execution. The reason assigned for this by Ormond, J., in 
Hall v. Hrabrowski, 9 Ala. 278, is, that it is deemed “both 
vexatious and oppressive in the plaintiff to prosecute a suit here, 
to reverse a judgment, the correctness of which he impliedly 
affirms, by coercing payment from the defendant under it,” and 
that such coercion of payment would be unjust, inasmuch as 
the plaintiff, if he sueceeds in reversing the judgment, “may, 
upon another trial, entirely fail to recover anything.” The 
principle of this case was re-aflirmed in Bradford v, Bush, 10 
Ala. 274, without further: discussion of the reasons upon which 
it is based, and it has since been uniformly recognized and 
followed, in all appeals from judgments rendered by courts of 
law. 

There has been, however, a manifest tendency to except from 
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the operation of this rule a certain class of cases in the chancery 
and probate courts. This power of the appellate court, which 
is invoked by the appellee for the dismissal of an appeal, or the 
suspension of proceedings until the appellant refunds the money 
collected on his judgment, has been pronounced a discretionary 
one, to be exercised only to prevent injustice, oppression or 
vexation. In McCreeliss v. Hinkle 17 Ala. 459, which was 
an appeal from the orphans’ court by certain distributees, in 
the matter of the settlement of an administrator’s account, where 
the decree rendered against the administrator was paid without 
compulsion, this court refused to entertain a motion to disniiss 
the appeal. It was said by Dargan, C. J., that these decisions, 
above cited, “would not apply to a case in the orphans’ or 
chancery court, if it plainly appears from the showing or 
answer of the defendant, that the plaintiff could not recover 
less than the amount awarded to him by the decree.” The 
reason assigned is, that the defendant can, in nu aspect of such 
a case, suffer injury by: the plaintiffs receiving the money, 
which is thus admitted to be due hi. 

The next case in which this doctrine was considered was that 
of Knows Distributees v. Steele, Adm’r, 18 Ala. 815. This 
was an appeal from the settlement of an administrator in the 
orphans’ court. The facts of the case do not show to what ex- 
tent the various items of the administrator’s account were con- 
troverted or disputed. The motion to dismiss, or compel the 
eo gro to refund, was granted, much stress being apparently 
aid on the fact, that the payment of the judgment had been 
coerced from the appellee. It was said by Dargan,C.J.: “It 
is true that the exercise of this power is a matter of legal dis- 
cretion, and will not be exercised by this court in every case 
where the money upon a judgment or decree has been paid ; 
if the defendant has voluntarily paid the judgment or decree, 
* without being coerced by execution, and we are satisfied that 
the plaintiff will be entitled to recover this amount upon 
another trial, we would not refuse to hear the errors because of 
this voluntary payment.” A different practice, it was added, 
“might often lead to much litigation without producing any 
beneficial results.” This case is the strongest one which I can 
anywhere discover in our reports in favor of the appellee’s 
motion to dismiss the present appeal. 

An authority more directly in point, however, is the case of 
Tarleton v. Goldthwaite’s Heirs and Adm’r, 23 Ala. 346. This 
was a chancery cause, in which some of the items of the ad- 
ministrator’s account were controverted, and others were ad- 
mitted to be correct. The court regarded the principle set- 
tled in Hall v. Hrabrowski, 9 Ala. 278, supra, as being pecu- 


liarly applicable to judgments at law, and not necessarily so to 
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cases arising in the orphans’ or chancery court. “The reason 
of this distinction,” said Gibbons, J., “we apprehend to be, that 
if a judgment at law is reversed, it abrogates ‘the whole judg- 
ment. It can not be reversed in part, and affirmed in part; 
whereas, in cases from the probate court, and in chancery cases, 
the judgments, or decrees may be reversed in part, and affirmed 
in part.” The motion to dismiss was refused on this ground, 
the fact that the decree had been voluntarily paid by the ad- 
ministrator, instead of being coerced under execution, not 
entering into the reasons given by the court for the decision. 

The case of Hoard v. Hoard’s Adm’r, 41 Ala. 590, seems 
to have been decided chiefly upon the idea of this court’s 
power to exercise a large discretion in such matters, in the in- 
terest of preventing vexation and oppression in the prosecution 
of appeals. The decree in that case, which was one rendered 
by the probate court, was satisfied in Confederate money, be- 
ing,as said by the court, not only: “voluntarily, but swiftly 
paid,” and the interest of minors being involved. 

In the more recent case of Shingler v. Martin, 54 Ala. 354, 
which was a case at law, the court sustained the motion to dis- 
miss the appeal, making this explanatory observation. “True, 
this is a power,” said Manning, J., “which will not be exercised 
in some peculiar cases from the courts of probate or chancery 
courts, in which it is apparent or admitted that the appellants 
are entitled to recover all they have received and perhaps 
more.” 

We take the true rule, to be eliminated from these authorities, 
as well as from clear principles of reason, to be the following: 
That, in all cases of appeals from the chancery and the probate 
courts, whose decrees are of a peculiar nature, and not nec- 
essarily entireties, as are judgments at law, if a certain sum is 
admitted to be due by the defendant in execution, or there 
seems to be no controversy or bona fide dispute as to the fact 
that the sum recovered by the appellant is actually due, so that 
the appellate court can clearly see, from the facts presented in 
the record, that upon a new trial a less sum will not again be 
recovered by the plaintiff, the motion to dismiss, or stay ~ pro- 

-ceedings, ought to be refused. In cases of this character, there 
can be no injustice, or vexatious —. to the defendant, 
in allowing the plaintiff to receive that to which he is unques- 
tionably entitled, and to contine future litigation only to so 
much of plaintiff's claim as may be bona fide disputed.— Gowen 
v. Jones, 20 Ala. 128. This seems to us to be a fair and just 
principle, and finds a close analogy in the practice often pur- 
sued even in our circuit courts, where the plaintiff is permitted 
to take judgment for so much of his claim as is admitted to be 
due, and the defendant is allowed a continuance only as to the 
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balance or residue, which he desires bona fide to controvert by 
future litigation. 

Under the influence of this principle, we are of opinion that 
the motion made by appellee to dismiss the present appeal 
must be overruled. 

SOMERVILLE, J.—The questions raised in this case have 
. been adjudged by this court adversely to the appellee, and, 
under vur past decisions, the judgment of the probate court 
must be reversed, because clearly erroneous. 

The guardian, Towles, was entitled to be credited only with 
the value, i in U nited States currency, of the horse, and other 
property or articles purchased for, or advanced to his ward, be- 
ing necessaries within the meaning of the law. On the same 
prinipl, he should: have been credited with the value of the 

onfederate currency advanced to his ward for necessary ex- 

nses, these moneys “being shown to have belonged to the guard- 
ian, and not to the ward himself. These values should be esti- 
mated at the time the expenditures were made, or the money was 

id, as nearly as may be practicable. The probate court erred 
in allowing these items at their nominal amount, as measured 
in the depreciated currency of the Confederate States.— Hutton 
vw. Williams, 60 Ala. 133: Harbin, Adm’r v. Bell, 54 Ala. 
389 ; Daughdrill v. Helms, Adm’r, 53 Ala. 62. 

Reversed and remanded. 


Walker, Guardian, v. Crews. 


Bill in Equity to enforce Voluntary Executed Trust, declared 
by Parent in favor of Child. 


1. Gifts inter vivos; what necessary to their validity.—To render a gift 
inter vivos a valid transfer of rights of property, there must be a deliv ery, 
a transfer of the dominion from the donor to the donee; and the gift 
must be completely executed, leaving nothing to be done to perfect _* 
If there is no delivery, or if any thing necessary to perfect the gift 
remains to be done, the transaction is a mere executory agreement to 
give, by which the title does not pass, and upon which no action can be 
maintained in any court. 

2. Same; what constitutes delivery.—The title to personal property, 
livers by deed, is transferred by a delivery of the deed, without a de- 

very of the property ; and when the deed has been delivered, the gift 
is irrevocable, and the subsequent possession of the donor does not 
impair its validity. 

3. Same.—But the manner of delivery, and what it takes to constitute 
it depend somewhat on the nature and condition of the property ; 
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what is required being, that there shall be a clear surrender of the right 
and of the dominion, in contradistinction to a promise to surrender, 
without the reservation of any interest by the donor, or the postpone- 
ment of the time of actual enjoyment by the donee. 

4. Same; what essential to validity of gift of chose in action.—When 
a rma note is the subject of the gift, it is not essential to its 
validity, that the technical right to maintain an action on the note in the 
name of the donee, shall be conferred, but merely that the dominion 
over the note shall be parted with by the donor, and transferred to the 
donee. (Borum v. King, 37 Ala. 606, overruled on this point.) 

5. Same; trusts thereby declared and consummated can be enforced. 
If by deed of gift a trust is declared and consummated, it will be en- 
forced to the same extent, and on the same principles, as if the deed 
rested on a valuable consideration. 

6. Voluntary trust by parent in favor of child; when executed and 
irrevocable.—A father, in consideration of his love and affection for an 
infant daughter, executed a deed, whereby he ‘gave, granted 
and conveyed”’ to her certain particularly described promissory notes, 
owing to him by third parties, ‘‘the same to have and to hold to 
the only use and benefit of my said infant daughter, Ella C., hereby 
reserving to myseif the right to manage the above amounts as agent for 
my said infant daughter, with the priyilege to collect the money on said 
notes, and re-invest in property for her, the said infant child, or reloan 
on interest, if I see best, should I live to have the privilege of so man- 
aging said amounts specified.’’ After executing the deed, he lived four 
or five years, during which time he, styling himself trustee for his 
said daughter, had assessed to her for taxation personal property, in 
amount approximating the face value of the notes, but gradually in- 
creasing year by year, and paid the taxes thereon. He acknowledged 
the deed on the day of its execution, and soon thereafter caused it to be 
recorded in the proper office. Held, that these facts, unexplained, 
amount to proof of delivery, and that the deed created a valid, executed, 
irrevocable declaration of trust in favor of the child. 

7. Same; what presumed to be an investment of funds belonging to. 
After the execution of such deed, the father having purchased a tract of 
land, taking the title in the name of the daughter, it was further held, 
that this should be treated as an investment, pro tanto, ot the trust funds 
in his hands. 

8. Same; remedy for enforcing against heirs and distributees of de- 
ceased parent.—The father having collected the notes conveyed by the 
deed in his life-time, and having died intestate without accounting 
therefor, and his estate, after the lapse of eighteen months from the 
grant of administration, having been finally settled and distributed 
among the distributees, before the claim of the donee under the deed 
was made known or presented to the administrator, it was further held, 
that her guardian, suing for her use, could maintain a bill in equity 
against the other distributees, for the purpose of pursuing the assets in 
their hands, and of enforcing contribution from them, the cause involv- 
ing a complicated account of such a character as clearly gives a court of 
equity jurisdiction. ‘ 


Appra from Barbour Chancery Court. 

Heard before Hon. Jno. A. Fosrer. 

On 12th March, 1867, Arthur Crews executed a deed of 
gift to his infant danghter, Ella Corine Crews, purporting, by 
its terms, to “give, grant and convey” to her certain designated 
and particularly described promissory’ notes, made by divers 
third parties for money loaned, payable to him in January and 
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February, 1868, and aggregating, in amount, about the sum of 
$3100; and reserving to himself the right; “as agent” for his 
said danghter, to manage said notes, to collect the money 
thereon, and to re-invest the same. Having duly acknowledged 
the deed on the day of its execution, he filed the same for 
record, on 28th June, 1867, in the office of the judge of probate 
of Barbour county, the county of his residence. On 31st 
January, 1872, the said Arthur Crews departed this life in- 
testate, seized and possessed of a considerable estate, consisting, 
in part, of money, choses in action, and. other personal property, 
and leaving him surviving, as his only heirs at law and next of 
kin, his widow, and several children and descendents of 
children. The said deed was found among his papers after his 
death. Its terms and provisions, and the acts of the said 
grantor thereunder, are stated in the opinion. It is admitted 
that he collected on said notes, before his death, the sum of 
$2878.40; but when he made such collections, is not shown by 
the record. Shortly after the death of the said Arthur Crews, 
John E. Crews, one of his sons, was duly appointed admin- 
istrator of his estate, and entered upon the duties pertaining to 
his trust, collecting and reducing to possession the assets of 
said estate, and administering the same; and, on 11th Decem- 
ber, 1876, he made a final settlement of his administration on 
said estate, and a final distribution among the distributees, the . 
amount so distributed being largely in excess of the amount 
claimed under said deed. 

The bill in this cause was filed on 15th January, 1880, by 
David L. Walker, as the guardian of the said Ella Corine 
Crews (who was still a minor), suing for her use, against the 
said John E. Crews and the other heirs and distributees of said 
estate, some of whom were minors, setting up said deed, 
averring, among other things, that the notes thereby conveyed 
were collected by the said Arthur Crews in his life-time, and 
the money thus collected by him went into the hands of his 
said administrator, and was by the latter distributed among said 
distributees ; and praying-(1) an account of “how much money 
or other property, the property of Ella Corine Crews, was in 
‘the hands of said Arthur Crews, deceased, at the time of his 
death ; ” (2) “an account of how much money or other property, 
belonging to said Ella Corine Crews, went into the hands of 
said John E. Crews, administrator of Arthur Crews, deceased, 
and was by him distributed among the heirs at law of said 
Arthur Crews, deceased ;” (3) “an account of how much money 
or other property, belonging to the estate of the said Arthur 
Crews, deceased, went into the hands of said John E. Crews, 
administrator of Arthur Crews, deceased, and by him distrib- 
uted among the heirs at law of-said Arthur Crews; and in 
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each case the names of all the parties to whom such payments 
or distributions were made, and the amounts paid to each one;” 
(4) a “decree establishing a trust fund in the estate of said 
Arthur Crews, deceased, which went into the hands of John E. 
Crews, administrator, in favor of orator, for the use of said 
Ella Corine Crews, to be paid by contribution from those to 
whom the estate of said Arthur Crews was given or distrib- 
uted ;” © ‘a money decree in favor of orator, as guardian of 
said Ella Corine Crews, and for her use, against the several 
parties to whom the money or property of the estate of Arthur 
Crews, deceased, was distributed and paid, to be by them paid 
by contribution, in the mode, manner and sums stheniead by 
law, and the facts of ‘the case, or to be paid in the mode, and 
manner, and sums as your Honor may direct;” and (6) for 
general relief. The defendants answered the bill, putting in 
issue the averments thereof, on which the complainant’s equity 
rested, and incorporated in their answer a demurrer, assigning 
as a ground of demurrer, among others, that the complainant 
had a plain and adequate remedy at law. The evidence tended 
to show that neither the said Ella Corine Crews, nor her guard- 
ian had ever, prior to filing her bill, presented her claim arising 
under said deed, or filed the same in the probate court, as a 
claim against said estate; and that the administrator had no 
knowledge or actual notice of the execution or existence of said 
deed, or of the said Ella’s claim against said estate thereunder, 
until the bill in this cause was filed. It was also shown that 
the complainant, as guardian of the said Ella, received from 
said administrator her distributive share in said estate, on the 
final settlement thereof. : ‘ 

On the hearing, had on pleadings and proof, and also on the 
demurrer to the bill, the chancellor caused a decree to be entered, 
overruling the demurrer, but dismissing the bill on the proof ; 
he being of the opinion, upon a consideration of the evidence, 
that the trust created by the deed was executory merely, and, 
therefore, invalid. 





Henry R. Suortrer and Warts & Sons, for apppellant. (1) 
A valid trust executed, as contradistinguished from an executory 
trust, was created by the deed made by Arthur Crews to the 
complainant. ‘The deed was executed and placed on record by 
the grantor, and was afterwards recognized and acted on by 
him until his death, by the payment of taxes as on so much 
money held by him in trust for the complainant. These acts 
show an unmistakable, absolute and irrevocable executed trust, . 
which, though voluntary, a court of equity will recognize and 
enforce. On these points the following authorities cited and 
discussed: 2 Story’s Eq. Jur. § 973, and note 4; 1 Perry on 
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Trusts, §§ 96-8, 101, 103, 105, and notes; Crompton v. Vasser, 
19. Ala. 259; Ee parte Pye, 18 Ves. 149; Ellison v. Ellison, 
6 Ves. 661; Adams v. Adams, 21 Wall. 185; McFadden v. 
Jenkyns, 1 Hare, 462; s. o. 1 Phil. Ch. (19 Eng. Ch. Rep.) 153; 
Stapleton v. Stapleton, 14 Sim. (87 Eng. Ch. Rep.) 185; Cra- 
ven v. Winter, 38 Iowa, 471; Pierce v. Brooks, 52 Ga. 425 ; 
1 Lead. Cases in Equity (H. & W.’s Notes), 225-47 ; Callison v. 
Patrick, 2 Keene, p. 134; Bunn v. Winthrop, 1 Johns. Ch. 
329; Dennison v. Gehring, 7 Barr. 175; Tolar v. Tolar, 1 
Dev. (Eq.) 456 ; Pulvertoft v. Pulvertoft, 18 Ves. 97; Gads- 
den v. Whaley, 14 8. C. 210; Martin v. Funk, 75 N. Y. 134; 
Gerrish v. New Bedford, 128 Mass. 159 ; Taylor v. Henry, 48 
Md. 550; Leif’ v. Horst, 52 Md. 255; 2 Spence’s Eq. Jur. 
896-8 ; Robert's Appeal, 92 Pa. St. 407 ; Filliott v. Deason, 64 
Ga. 63; Borum v. King, 37 Ala. 606; Vincent v. Rogers, 30 
Ala. 471; Kinnebrew v. Kinnebrew, 35 Ala. 628; Connor v. 
Trawick , 37 Ala. 289; Adam’s Eq. (4th Am. Ed.) 166-7; 
Eldridge v. Turner, 11 Ala. 1049. (2) The statute of non- 
claim is no bar to the enforcement of the trust.—Code of 1876, 
$$ 2597-8 ; Moore v. Wallis, 18 Ala. 458; Fretwell v. Me- 
Lemore, 52 Ala. 124. (3) That there has been a final settle- 
ment of the estate of Arthur Crews, and a distribution of the 
assets, does not prevent the enforcement of the trust. If the 
estate had not been settled and the funds distributed, it would 
only be necessary to file the bill against the personal represent- 
ative of Arthur Crews. It now, however, becomes necessary 
to file the bill against the distributees and the personal repre- 
sentative, to compel them to refund enough to pay the claim of 
this minor; and that this can be done, see Sanders v. Godley, 
23 Ala.473; Turner v. Cole, 24 Ala. 364; Anderson v. Thomas, 
54 Ala. 104; Moore v. Wallis, 18 Ala. 458; Thompson v. 
Brown, 4 Johns. Ch. 619-46. 


Jno. M. McKurroy, contra. (1) If the deed in question 
created simply a voluntary executory trust, such trust will not 
be enforced against the distributees of Crews’ estate.— Borum 
v. King, 37 Ala. 609, and authorities there cited ; Avnnebrew 
v. Kinnebrew, 35 Ala. 628. That the deed is voluntary, is 
shown by the instrument itself; and the fact that it is a sealed 
instrument doves not destroy this character. ‘“ That a seal con- 
clusively implies a consideration, is not the law in this State.” 
Kinnebrew v. Kinnebrew, supra. It is evecutory, because there 
was no divestiture of the title to the notes out of the donor, and 
investiture of it in the trustee or donee.—Borum v. King, 
supra; Kinnebrew v. Kinnebrew, supra; Hill on Trustees 
(3d Amer. Ed.), *89, and authorities there cited ; Code of 1876, 
§ 2099; 12 Ves. 39; Sims v. Sims, 2 Ala. 117; Coleman v. 
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Sarel, 3 Brown’s Ch. 12; Edwards v. Jones, 1 M. & Craig, 226. 
(2) The mere fact that Arthur Crews may have listed some 
mene in the name of Ella C., did not deprive him of his 
right of revocation, if the gift was incomplete. The fact that 
he did invest some money in land, and took title to said Ella, 
shows that, as to the balance called for by the notes, he did not 
complete the gift. (3) Itis further insisted, and the point dis- 
cussed at length, that there is no equity in the bill, because the 
complainant has a plain and adequate remedy at law.— Hitch- 
cock v. Lukens & Son, 8 Port. 333. See also Kimball v. 
Moody, 27 Ala. 180; 8 Port. 211; Smith v. Fellows, 58 Ala. 
467. 


STONE, J.—Gifts inter vivos, to become valid transfers of 
rights of property, must be completely executed, leaving noth- 
ing to be done to perfect the gift. If any thing remains to be 
done, then the transaction is a mere executory agreement to 
give, and the title does not pass. No action can be maintained 
in any court, founded on such agreement to give. And there - 
must be a delivery—a transfer of the dominion from the donor 
to the donee.—2 Brick. Dig. 40, §$ 2. 4, 5; 2 Kent’s Com. m. 
p. 488; 3 Wait’s Ac. & Def. 488-9. The title to personal prop- 
erty given by deed is transferred by a delivery of the deed, 
without a delivery of the property. When the deed is delivered, 
the gift is irrevocable, and the subsequent possession of the 
donor does not impair its validity.—2 Brick. Dig. 43, $50. To 
the foregoing extent the authorities all agree—See Lee v. 
Luther, 3 Woodb. & M. 519; Starr v. Starr, 9 Ohio St. 74; 
3 Wait’s Ac. & Def. 488 e¢ seg. But, the manner of the de- 
livery, and what it takes to constitute it, depend somewhat on 
the nature of the property. What is required is, that there 
shall be a clear surrender of the right and of the dominion, in 
contradistinetion to a promise to surrender. If there be a reser- 
vation of the use or enjoyment for life, or any shorter time, 
this is not a valid executed gift inter vivos.— Pitts v. Mangum, 
2 Bailey (S. C.) 588; Stallings v. Finch, 25 Ala. 518 ; Shaw v. 
White, 28 Ala. 637; Ragsdale v. Norwood, 38 Ala. 21. 

We have above stated the general rules. In Hillebrant v. 
Brewer, a father procured a cattle-brand to be recorded in the 
name of his child, and branded certain cattle with the brand so 
recorded, with the expressed object of making a gift of the 
cattle to the child. Held that this was such parting with the 
dominion as to consummate the gift-—6 Tex. 45. See also 
McNulty v. Cooper, 3 Gill & J. 214. In Taylor v. Taylor, 
12 N. Y. (5 Hun) 115, it was decided that actual manual de- 
livery of the thing is not necessary to the consummation of a 
gift. A delivery to a third person, as trustee or bailee of the 
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donee, is sufficient to pass the title; and the donor may, by an 
apt declaration to that effect, convert himself into a trustee for 
the donee. Richardson v. Richardson, 3 L. R. Eq. Cases, 
686, is to the same effect, but a stronger case. organ v. 
Malieson, 10 L. R. Eq. Ca. 475—decided in 1870—was as fol- 
lows: John Saunders executed a writing in the following 
form: “I hereby give and make over to Dr. Morris an India 
bond No. D., 506, value 1000£, as some token for all his very 
kind attention to me during illness. Witness my hand this 1st 
day of August, 1868. (Signed) Joun Savnpers.” This 
poper was attested by two witnesses, and was delivered to Dr. 
Morris, but the bond, which was transferable by delivery, re- 
mained in the possession of Saunders. There was no consid- 
eration for the transfer. The question arose whether this was 
an executed gift. The court, Lord Romilly, M. R., said: “I 
am of opinion that the paper-writing signed by Saunders is 
equivalent to a declaration of trust in favor of Dr. Morris ;” 
and he ruled accordingly. Minor v. Rogers, 40 Conn. 512, 
(S. C. 16 Amer. Rep. 69) is a very strong authority, upholding 
such declaration of trust, as a valid, irrevocable gift of the 
property. 

As we have intimated above, an executed gift, consuinmated 
by delivery, or its equivalent, vests a title in the donee, which 
will maintain ordefeat an action in any court having jurisdic- 
tion to try the cause. If, however, there remain anything to 
be done to perfect the gift, or if the donor reserve an interest, 
or postpone the time of actual enjoyment by the donee, then 
the title does not pass, and the pretended donee can obtain no 
relief in any court.—Ainnebrew v. Kinnebrew, 35 Ala. 628, 
and authorities cited ; Connor v. Trawick, 37 Ala. 289; Perry 
on Trusts, §§ 96—-7-8. If there be a trust declared and con- 
summated, it will be enforced to the same extent, and on the 
same —. as if the contract rested on a valuable consid- 
eration.— Morgan v. Malleson, supra; 2 Sto. Eq. Jur. § 973; 
and the numerous authorities on the-briefs of counsel. 

It is contended for appellee that the gift in the present case 
is executory, and that the decree of the chancellor must be 
affirmed on the authority of Boruwm v. King, 37 Ala. 606. So 
far as the note of $475 on Wm. B. Borum, mentioned in that 
case, is concerned, it is difficult to draw a distinction between 
the provisions of the two deeds, which can benefit the claimant 
in this case. If there be a difference, it is in favor of the 
grandchild Borum under the deed of Mr. King. That deed 
contains words of present, absolute gift and conveyance, with a 
superadded provision, appointing the donor’s son, Harvey 
King, his (donor’s) special agent, and guardian of his said 
grandchild (donee), to manage and control the before mentioned 
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sum of money to the best advantage of said grandson; and 
authorized the said Harvey, if he thought proper, to expend 
the interest in clothing and educating the grandson. There 
was a disposition of the money over, in the event the grand- 
child died without lawful issue. This court ruled that, inas- 
much as the legal title to the note—the right to sue in the 
grantee’s name—was not conveyed, the gift was not perfected, 
and the donee could not maintain an action for its recovery. 

It was said in Connor v. Trawick, 37 Ala. 289, that a gift 
by deed delivered is an executed gift, without the actual de- 
livery of the thing given. The delivery of the deed is the 
equivalent of the manual delivery of the subject of the gift. 
Such is the acknowledged rule.—3 Wait’s Ac. & Def. 499. 
The gift in Borum v. King was by deed delivered, the symbol 
and equivalent of the actual delivery of the note. Under the 
ruling in that case, the title and right to the note would not 
have passed, if the note itself had been delivered, without in- 
dorsement, to Borum, the donee. We apprehend this lays 
down too technical a rule. The true sense of the principle is, 
that dominion over the thing shal] be parted with, and not that 
the technical right to maintain an action in the name of the 
donee shall be conferred. What will amount to delivery, so 
as to perfect a gift, is not always one and the same thing. 
Much depends on the quality and condition of, the thing given. 
The delivery should be as complete as the circumstances will 
reasonably permit ; nothing more.—See Hillebrant v. Brewer, 
6 Tex. 45; Marsh v. Fuller, 18 N. H. 360; Cooper v. Burr, 
45 Barb. 9; Penfield v. Thayer, 2 E. D. Smith, 305; Allerton 
v. Lang, 10 Bosw. 362. If we adhere to the ruling in Borwm 
v. King, we affirm, not only that an absolute parting with 
dominion is necessary to perfect a gift, but, when the subject 
of the gift is a promissory note or similar security, to make it 
valid and binding, the donor must go further and guaranty the 
payment of the note by his indorsement, unless he have presence 
of mind to limit the effect of his indorsement. In Jones v. 





Deyer, 16 Ala. 221, this court said: “A _ valid gift may be. 


made cater vivos of a promissory note payable to the order of 


the donor, by delivery merely, without indorsement, or other 


writing.” Grover v. Grover, 24 Pick. 261, and Elam v. Keen, 
4 Leigh, 333, support this doctrine.. Mr. Perry, in his excel- 
lent treatise on trusts, sections 96 and 97, states the doctrine 
substantially as we have given it above; and in the notes to 
those sections he cites very many authorities, English and 
American, in support of it.—£ contra he cites the single case 
of Borum v. King. As to the promissory note given by Mr. 
King to his grandson, Borum, we think this court fell into an 
error, and to that extent that case is overruled. 
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The conveyance in the present case is a deed,—Code of 1876, 
§ 2194—and, in that respect, it differs from the instrument 
interpreted in Connor v. Trawick, supra. The expressed 
consideration of the deed is love and affection for an infant 
child, and the subject of the gift is promissory notes, described 
in the deed. The language of the conveyance is, “I hereby 
give, grant and convey, and by these presents do give, grant 
and convey to the said Ella C., as aforesaid, the followin 
specified notes, to-wit,” ete. “The same to have and to hol 
to the only use and benefit of my said infant daughter, Ella C. 
Crews, hereby reserving to myself the right to manage the 
above amounts as agent for my said infant daughter, with the 
privilege to collect the money on said notes, and re-invest in 
property for her, the said infant child, if I see best, or reloan 
on interest, if I see best, should I live to have the privilege of 
so managing said amounts specitied.””, Mr. Crews lived four or 
five years after executing this instrument, during which time 
he, styling himself trustee for the said Ella C. Crews, had 
assessed to the said Ella C. for taxation, personal property, in 
amount approximating the face value of the notes, but gradually 
increasing year by year. These taxes he paid. Soon after the 
execution of the deed, he acknowledged its execution, and had 
the acknowledgment certified by a proper officer, and had it 
duly registered jn the proper office. These facts, unexplained, 
amount to proof of delivery ; and, under the principles stated 
above, we hold that this was a valid, executed, irrevocable dec- 
laration of trust by Mr. Crews, in favor of the infant, Ella C. 
Crews. 

There is proof tending to show that Mr. Crews purchased a 
tract of land, and had the title conveyed to Ella C. If this 
took place after the execution of the deed, we think it should 
be treated as an investment of the trust funds pro tanto, under 
the power reserved to him in the deed. In fact, the bill avers 
that purchase was an investment of the trust funds, and the 
complainant will not be heard to deny it. 

Other questions have been argued in this cause, but there is 
nothing in them. The court of chancery is alone competent to 
do justice between these parties. .The estate of Mr. Crews was 
distributed before the personal representative had any knowl- 
edge of this claim, so far.as we are informed, and hence, the 
complainant is without remedy for the enforcement of her claim, 
unless she can pursue assets in the hands of other distributees. 
Winston v. McAlpine, 65 Ala. 377. This requires the taking 
of a complicated account of such a character, as clearly gives 
the chancery court jurisdiction. The estate was not settled or 
distributed prematurely ; but Ella Corine, being an infant, was 


allowed to present her claim within eighteen months after the 
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removal of her disabilities—Code of 1876, § 2598 ; Story’s Eq. 
Jur. $§ 441, 443; Dickinson v. Lewis, 34 Ala. 638. 

The decree of the chancellor is reversed, and a decree here 
rendered, declaring the complainant is entitled to relief. The 
register will take an account, and ascertain how much of the 
trust fund was realized by Mr. Crews, above the said sum in- 
vested in lands. He will also ascertain the several sums dis- 
tributed and paid to the several distributees, including the dis- 
tribution to the said Ella Corine. The burden should be prop- 
erly ogpertienes among those who have received distribution. 
He will report to the chancellor at the next term of his court. 
All other questions are reserved for decree by the chancellor. 

Reversed and remanded. 


Massey, Adm’r, v. Modawell. 


Bill in Equity to correct Errors in Final Settlement of Ad- 
ministrator’s Accounts, and to recover Land sold by him at 
Void Sale. 


1. Sale of testator’s land by personal representative; when unauthorized 
by will and void.—When a will gives no authority to sell land, except for 
final division, which is postponed until after the testator’s youngest child 
becomes of age or marries, a sale under the will by the personal repre- 
sentative before that time is void, conveying no title, and presenting no 
obstacle to a recovery at law by the heirs. 

2. Errors in settlement by administrator; when bill to correct without 
equity.—To sustain a bill in equity for the correction of errors of law, or 
fact, in the final settlement of an administrator’s accounts, made in the 
orobate court, the errors must not only be clearly pointed out, but the 

ill must show that the complainant has thereby suffered injury ; and 
hence, a bill filed for that purpose, showing a void sale of lands by the 
administrator, but seeking also to recover the lands, and not to charge 
him with the proceeds of sale, and failing to show any money or other 
pesenes assets received by him, and not accounted for, is fatally de- 
ective. 

3. Equitable conversion of real into personal estate; what is, and when 
it takes effect-—A provision in a will directing that the testator’s real 
estate should be sold and converted into money, when his youngest child 
should become of age or marry, constitutes an equitable conversion of 
the real estate into personal property; but this conversion does not and 
can not take effect until, by the terms of the will, the real estate can be 
sold; and, until that time, being real estate, both in equity and at law, 
the heirs, having by descent the legal title, have no right or pretense for 
going into equity to recover the possession. 

4. Same; joint recovery of the real estate by heirs and personal repre- 
sentative.—The heirs and personal representative having no common 
right to such real estate, they can not sue jointly for its recovery; nor 
¢an an heir, who is also the personal representative, maintain a suit for 
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that purpose in his double capacity, the two interests being antagonistic 
and incompatible. 

5. Complainants claiming common recovery; both must recover.—Com- 

lainants claiming a common recovery must show a contmon right; and 
failing to do so, the suit must fail. 

6. Decree in vacation dismissing bill; when error.—Held, that the decree 
rendered in this cause, in vacation, dismissing complainant’s bill abso- 
lutely, without offering him an opportunity to amend, was erroneous. 


Appear from Marengo Chancery Court. 

Heard before Hon. Tuietes Cosss. 

On or about 16th December, 1858, Warren Massey departed 
this life, a resident of Marengo county, in this. State, seized 
and possessed of real and personal property, and leaving a last 
will and testament, which was duly admitted to probate in and 
by the probate court of said county. He also left him surviv- 
ing his widow, Mary Massey, and several children, some of 
whom were, at the time of his death, minors of tender years. 
By the will provision was made for the widow, and to each 
child was given a specific sum of money, to be paid as they 
severally attained their majority or married. About 1st January, 
1859, W. B. Modawell was duly appointed by said probate 
court administrator of the estate of said testator, with the will 
annexed, and he continued to act as such administrator until 
. the early part of 1867, the exact date not shown, when he re- 


signed, made a final settlement of his administration, and was 
= from all further liability. On or about the 7th 


November, 1859, said Modawell, as such administrator, claim- 
ing to act under the will, without any decree or order of. sale, 
sold certain lands of which said testator died seized and pos- 
sessed, and executed a conveyance to the purchaser, and placed 
him in possession. At the commencement of this suit, George 
Hamner and W. F. Perkins were in possession of separate 
parcels of said land, claiming under said sale. 

The bill in this cause, ‘as originally exhibited, was by John 
T. Massey, individually, and as the “administrator, with the 
will annexed” of the estate of the said Warren Massey, deceased, 
and Napoleon [.. Massey, “who isa minor, under twenty-one 
years 0 age, suing by his next friend, both the said John T. 
and Napoleon L. Massey being children of said testator, against 
the said. W. B. Modawell, George Hamner, W. F. Perkins, 
Mary Massey, and also against the other surviving children of 
the said testator ; and was filed on 10th May, 1877. The bill 
avers the facts above. stated, and further, that on 23d January, 
1877, John T. Massey was appointed by the said probate 
court the administrator de bonis non, with the will annexed, 
of said estate, “and is now endeavoring to make a settlement of 
the same ;” that the said testator owed no debts at the time of 
his death, and his estate was perfectly solvent; that the widow 
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dissented from the will, and dower was assigned to her, and of 
the lands so assigned to her as dower she was in possession ; 
that the “assignment of dower was not made in accordance 
with law, and was never confirmed by any decree of a court of 
competent jurisdiction ;” that the sale made by the said Moda- 
well as administrator, and the conveyance executed by him to 
the purchaser were void; that there were errors in the final 
settlement made by him of his administration, the averments 
in reference to which will be found in the opinion; and that 
the legacies provided by the will in complainants’ favor had 
never been paid. A copy of the will of said testator is made 
an exhibit to the bill; and its provisions bearing on the ques- 
tions decided are stated in the opinion. The bill prays, among 
other things, that the settlement made by the said Modawell 
may be set aside, and he required to make “a full and correct 
settlement” of his said administration; that Mary Massey, 
George Hamner and W. F. Perkins be required to “show and 
discover to this court what right or claim they, or either of 
them, have to the lands which formerly belonged to Warren 
Massey, deceased, and that they may be required respectively 
to surrender the possession thereof to your orators,” and that 
an account be taken against them for rents; and for general 
relief. Afterwards, the bill was amended, “by striking out the 
name of John T. Massey, as administrator, etc., as complainant, 
and substituting that of Napoleon L. Massey, as administrator 
de bonis non, ete.;” and by making John T. Massey a party 
defendant. This appears to have been done with the consent 
of John T. Massey; but why it was done, is not shown; nor is 
it averred that Napoleon L. Massey was such administrator. 
Demurrers were filed to the bill by the defendants Modawell, 
Perkins and Hamner, which were overruled in September, 
1879, on a submission of the cause thereon, Hon. H. Avstitn 
presiding. Thereupon defendants Modawell and Perkins filed 
their answers, incorporating therein other grounds of demurrer. 
At the spring term. 1881, the testimony was published, “leave 
granted to file additional grounds of demurrer,” which was 
done by said Modawell and Perkins, and the cause submitted 
for decree in vacation on pleadings and proof. The entry of 
submission shows that the cause was submitted by the defend- 
ants who had filed answers, on, among other things, their 
answers “as amended.” The only passer, Hivos to the answers 
disclosed by the record consist of the “additional grounds of 
demurrer,” for the filing of which leave had been granted as 
above noted, and which were designated as amendments to 
their answers. On 11th August, 1881, the following decree, 
omitting the title of the cause, was “filed and enrolled :” 
“This cause,-coming on to be heard at the regular term of said 
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court, was submitted for decree in vacation upon the pleadings 
and testimony in said cause, and being considered by the court : 
It is ordered, adjudged and decreed that the complainant’s bill 
do stand dismissed out of this court without prejudice, and 
with costs, to be paid by the complainant, for which execution 
may issue. Done at Chisiten, August 5th, 1881. 
“Tomas Cosss, Chancellor.” 
The decree dismissing the bill is here assigned as error. 


J. W. Bus, for appellant. 
TayLor & Woo tr, contra. 


STONE, J.—According to the averments of the bill in this 
case, and according to the proof made, the sale of the land, 
and conveyances of title, made by Modawell, were without any 
authority whatever. The will gives no authority to sell, ex- 
cept for final division or distribution, which can only take 

lace, after the youngest child becomes of age, or marries. 

he will gives to each child, as they severally attain to lawful 
age or marry. a specified sum of money. It then contains this 
clause : “In the final division of my estate, it is my will that 
all my property, both real and personal, be sold on a credit of 
twelve months, purchasers giving good personal security.” This 
is the only authority to sell lands found in the will. The bill 
shows that the lands were sold when most of the children were 
minors. On what terms sold we are not informed. Nor is it 
anywhere shown whether the sale was public or private. 
Whether the one or the other, the sale was void, and conveyed 
no title. According to the averments of the bill, the legal 
title to the lands remained in the heirs, and there was no ob- 
stacle to a recovery by them in an action at law, unless the 
statute of limitations interposed a bar as to some of them. 
Tyson v. Brown, 64 Ala. 245. 

The bill avers that in 1867, Modawell, the administrator in 
chief, made a settlement and resigned. The bill then, in in- 
sufficient avermerts, charges irregularities in his settlement, 
and contains this clause: “And your orators charge that in the 
said settlement by W. B. Modawell, there was error of law 
and fact to the injury of your orators, without any fault on 
their part, in this, that the probate court had no jurisdiction to 
settle a matter of trust, and in this, that the proper notices as 
required by law were not given, all the parties were not before 
the court, and the minors were not represented by a guardian 
ad litem, and that the decree and settlement show manifest 
error on their face.” No part of the record of the probate 


court is found in this record, and we are left to form conjec- 
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tures from the vague averments copied above. The bill seeks 
to recover the lands as they are, and not the proceeds of the 
sale made by Modawell. Hence, the bil! can not be construed 
into an attempt to make him account for the proceeds of the 
land. The complainants can not have both the land and the 
money for which it was sold. If they elect to charge Moda- 
well with the money, they thereby ratify the sale, and lose all 
right to the land.—lliott v. Branch Bank, 20 Ala, 345. 
And the bill fails to show any particular sum of money derived 
from personal assets. In fact, it fails to show any money or 
other personal assets received by him, and not accounted for. 
This feature of the bill is fatally defective, in that it does not 
show the complainants have sustained any injury, or can 
recover any thing from Modawell. Errors of law or fact, to sus- 
tain a bill of this class, must be clearly pointed out, and there 
must be enough in the bill to show that complainants have 
suffered injury. There must be injury to the party com- 
plaining, and the record must show it.—Code of 1876, §§ 
3837-8 ; Boswell v. Townsend, 57 Ala. 308; Bowden v. Per- 
due, 59 Ala. 409. 

The will in the present case directs that when the youngest 
child becomes of age or marries, the entire property, real and 
personal, was tu be sold and converted into money. This was 
an equitable conversion of the real into personal property, with 
all the incidents of personal property.—1 Sto. Eq. Jur., $ 790 et 
seq. But this equitable conversion could not and did not take 
' effect, until, by the terms of the will, the land could be sold. 
This, as we have seen, could not be, until the youngest child 
arrived at age,or married. Till then it was realty, with all the 
rights and incidents which attach to lands. The title was in 
the heirs by descent, and until the land was sold under the 
power in the will, or wanted and claimed by the personal 
representative, to be sold for distribution under the will, they, 
the heirs, could recover the land in a suit at law. Being at 
that time, in equity as well as at law, real estate, the heirs at 
law had no right or pretense for going into = to recover 
the possession. Nor can we perceive how the heirs, or any 
number of them, and the personal representative can assert a 
common right to the land. The heirs can only claim by 
descent. The personal representative can only claim in trust. 
When the right of the latter accrues and is asserted, the right 
of the former as heirs to the land, as land, ceases. So, it is 
improper for them to sue jointly. It is, therefore, not neces- 
sary that we should inquire whether the administrator, if he 
had sued alone as such, could maintain a bill for the purpose 
of selling the land, and completing the administration of this 
estate. The time for such sale had not arrived, and he did not 
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sue alone. Complainants claiming a common recovery must. 
show a common right ; and failing to do.so, the suit must fail. 
Jones v. Reese, 65 Ala. 134. N. L. Massey, as an individual, 
can recover only as,an heir at law, and upon his legal title 
descended. And he can recover only his individual interest. 
As administrator, when the proper time arrives, if not barred, 
he can recover the entire property,.for the purpose of its sale, 
and distribution of the proceeds, pursuant to the directions of 
the wili.—Fambro v. Gantt; 12 Ala. 305; Lkleheimer v. Chap- 
"man, 32 Ala. 676. The two interests are antagonistic and 
incompatible— McKay v. Broad, 70 Ala. 377. 

It results from what we have said, that the chancellor did 
not err in dismissing complainant’s bill. 

It is contended for appellant that the chancellor should not 
have dismissed the bill absolutely, but should have given leave 
to amend. The decree of dismissal in this cause was rendered 
in vacation, and, under our rulings, it was error to dismiss, 
without offering complainant an opportunity to amend.— Bishop 
v. Wood, 59 Ala. 253; Kiaghury v. Milner, 69 Ala. 502. 


We can not aftirm that it is impossible to amend this bill so as 
to ae it equity. 


eversed and remanded. 


Tennessee and Coosa Railroad Com- 
pany v. East Alabama Railway Com- 


pany. 


Bill in Equity to enjoin Statutory Real Action in the Nature 
of Ejectment. 


1. Conveyance of railroad; what are conditions precedent.—Where a 
railroad company, incorporated under the laws of, and owning an un- 
finished railroad in, this State, sold, and executed to another railroad 
corporation a conveyance of, its right of way, road-bed, grading, etc., 
the conveyance providing ‘‘ that this deed is to have effect, and be oper- 
ative only upon the express condition and understanding,’’ that certain 
conditions specifically enumerated and set forth therein, requiring, 
among other things, a completion of the railroad conveyed within a given 
time, and the issue and transfer by the purchasing company of an 
amount of its capital stock equal to the seid, up stock of the selling com- 
pany, are complied with by the purchasing company,—he/d, that these 
conditions are not subsequent, but precedent to the passing of the title 
intended to be conveyed, and that, the said conditions not having been 
complied with, and the bankruptcy and dissolution of the purchasing 
company having rendered performance impossible, by the terms of the 

Vou, Lxxml. 





1882. } OF ALABAMA. 427 


[Tennessee & Coosa R. R. Co. v. East Ala. R’y Co. } 


conveyance, the title, as between the contracting parties, did not and 
could not pass, by reason of the non-performance of the conditions. 

2. Lien under act providing for State aid to railroads, and under deed 
of trust executed to indemnify the State; extent of.—Prior to the execution 
of said conveyance, the purchasing company, being engaged in the con- 
struction of its line of road, and contemplating obtaining the State’s in- 
dorsement of its bonds, under the statute providing for furnishing the 
aid and credit of the State to railroads (Pamph. Acts, 1868, p. 198; 
Pamph. Acts, 1869-70, p. 149), had, by deed of trust, conveyed to 
trustees its property, then owned and thereafter to be acquired, as indem- 
nity to the State against liability to be incurred by the indorsement; 
and after the purchase, the purchasing company, having finished twenty 
miles of its original line of road, and also five miles of the line of road 
purchased by, and conveyed to it, obtained the State’s indorsement of 
its bonds, under the statute, for the number of miles so finished by it. 
Held, that the lien of the State under the statute, and the lien created 
by the deed of trust were not paramount, but subordinate to the interest 
and claim of the selling company, reserved by its deed, on the property 
covered thereby. 

3. Same; when rights of third parties not affected by decree foreclosing. 
Nor were the rights of the selling company in the property covered by 
said deed impaired or otherwise affected by a decree, obtained on bill in 
equity filed by the trustees, to which the selling company was not a 
party, foreclosing the deed of trust, and declaring that the bonds in- 
dorsed by the State constituted a prior lien on the. railroad, franchises 
and property of the purchasing company, and that the holders of the 
veeont were subrogated to the lien and rights of the State, and should be 
first paid out of the proceeds of sale; or by a sale made under the decree, 
and a conveyance executed to the purchaser. 

4. Deed with conditions precedent; subsequent purchasers charged with 
notice of conditions.—The conveyance executed to the purchasing com- 
pany, and under which it acquired its rights, expressing on its face the 
conditions precedent, on the performance of which the title was to pass, 
this operated as notice to all subsequent purchasers and encumbrancers, 
including the State. 

5. Written contract; can not be changed by contemporaneous parol 
agreement.—While it is a rule of law, that, in the interpretation of a 
written instrument, the court is permitted -to place itself in the situation 
of the contracting parties at the time of its execution, and to consider 
the occasion which gave rise to it, the relative position of the parties, 
and the obvious design they intended to accomplish, this rule can not be 
so extended as to supplement the writing with proof of a contempo- 
raneous oral agreement, which changes its meaning; and hence, the 
deed under which the purchasing company in this case acquirgd its 
rights, reserving the title in the grantor, as security, at least, until all 
the conditions contained in the deed are ipeenae proof of a contem- 
poraneous parol agreement, which would operate to estop the selling 
company from asserting its title, upon the performance by the purchasing 
company of only one of such conditions, is inadmissible. 

6. Same; new term can not be added to, by parol.—It is not permissi- 
ble, by parol proof, to add a new term to a written contract, not ex- 
pressed in the writing, but alleged to have been understood and assented 
to in the negotiation. 

7. Contract by corporation made by board of directors; can not be 
varied by less than quorum of board.—A railroad corporation, acting 
through its board of directors, having made a contract for the sale of its 
road-bed, etc., that contract can not be varied by any agency less than 
the power that made it; and hence, no member, or number of members 
of the board less than a quorum, has authority to add to the contract a 
new term or condition ; nor has a quorum of the directors such authority, 
unless they are assembled as a board. 
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8. Estoppel in pais; what does not operate as.—One of the conditions 
of said contract of purchase, and of the deed made in pursuance thereof, 
being that the purchasing company should pay off and discharge the 
floating debt of the selling company, not to exceed in amount the sum 
of $25,000, one-fourth in money, and the balance,in its first mortgage 
bonds, indorsed by the State, and numbered from 320 upwards, that 
company, after the completion of five miles of the road covered by its 
deed, delivered to one C., who was a director of the selling company, 
and its largest creditor (the sum due him being over $20,000), about 
$6250 in cash, and nineteen of its first mortgage bonds, indorsed by the 
State on proof of the completion of said five miles of road, valued at 
$17,100, and numbered from 321 to 339 inclusive. C. had the authority 
of the president of the selling company for making the collection, and 
for applying it to his own use; and he retained the money and bonds in 
his own hands, making no report of what he had done to the company. 
The board of directors had taken no action in the matter of giving him 
authority to collect, and it took no action on the use he made of the 
collection. After the decree was rendered in the foreclosure suit insti- 
tuted by the trustees in the deed of trust executed to indemnify the 
State against liability on its indorsement, the nineteen bends received 
by C. were, without the selling company’s participation or knowledge, 
proved and allowed in that cause, and the pro rata due thereon was paid 
out of the proceeds of sale. Held, that the selling company was not 
estopped from asserting its title to the property embraced in the deed 
against the purchaser at the foreclosure sale, on failure of the purchasing 
company to comply with some of the conditions precedent contained in 
the ee S 


Apreat from Etowah Chancery Court. 
Heard before Hon. N. 8S. Granam. 


The case made by the record appears in the opinion. 


Denson & Disque, with whom was Sam’1 F. Rice, for ap- 
pellant. (1) The conditions mentioned in the deed in ques- 
tion are conditions precedent. Such a condition is one that 
must be performed before any title passes, or estate vests.—1 
Black. Com. 2 Bk., * 154; 4 Kent’s Com. 133; 2 Washb. on 
Real, Property, 3, § 2; 1 Bou. Law Dic., title, “ Conditions.” 
Whether a condition is precedent or subsequent, is a matter of 
construction, which must be determined by, and depend upon 
the iAtention of the parties and existing facts, since no techni- 
cal words are necessary to determine the question.—Jones v. 
Sommerville, 1 Port. 437, 456-7; Ledyard v. Manning, 1 Ala. 
155; Finlay v. King, 3 Pet. 374 ; 4 Kent’s Com. 137 ; 2 Washb.. 
on Real Prop. 6, § 4; 7 Wait’s Act. & Def. 354, et seg. In- 
tention is a matter to be determined by the court from an 
inspection and construction of the deed; and to ascertain the 
intention of the parties, the court will take into consideration 
their surroundings, and the objects they had in view in making 
the seta drcaghien v. Mitchell, 64 Ala. 222; Maddox v. 
Pollard, 28 Ala. 321; McPherson v. Harris, 59 Ala. 623; 
Evington v. Smith Bros., 66 Ala. 398; Canal Co. v. Hill, 15 
Wall. 94; Broom’s Maxims, m. p. 474, 415-16. It is the 
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province of the habendwm clause of a deed to define and limit 
the extent of the ownership and estate in the thing granted. 
Bouv. Law Dict., title, “* Habendum.” A proviso in a deed is 
a limitation or exception to a grant made, the effect of which 
is to declare that the deed shall not operate except in the case 
provided.—Carroll v. The State, 58 Ala. 401, and cases there 
cited. A stipulation in a deed, that the title shall not vest un- 
til the purchase-money is paid, amounts in equity to a mortgage. 
1 Jones on Mort. §§ 228-9; Hall v. M.d& M. R. R. Co., 53 Ala. 
22; Pugh v. Holt, 27 Miss. 461; Moore v. Lackey, 53 Miss. 85; 
Carr v. Holbrook, 1 Mo. 240; Cordova v. Hocd, 17 Wall. 1; 
King v. Young Men’s Asso., 1 Woods, 386; White v. Downs, 
40 Texas, 226. In estates upon condition, the happening of 
the event, or the performance of the condition, that is to create, 
vest, enlarge, or defeat the estate, operates upon the title, and 
not upon the possession of the property.— Verplanck v. Wright, 
23 Wend. 506. It does not follow as a logical or legal sequence, 
that because the performance of the conditions in the deed 
must take place subsequent to the possession, that the estate is 
one upon condition subsequent. The conditions in this deed 
were to be performed upon the property itself; possession by 
the grantee was not inconsistent with the retention of title by 
the grantor. Here we have the condition in cogent and im- 
perative language, expressed in the face of the deed. Accord- 


ing to the authorities supra, as well as the a deed, 


on its face, shows a condition precedent.— Rice v. M. & N. R. 
R. Co., 1 Black, 360; Jeffries v. Life Ins. Co., 22 Wall. 53; 
Davis v. Gray, 16 Wall. 203; Glenn v. U. S., 138 How. 250; 
De Wolff v. Babbett, 4 Mas. 289; Copland v. Bosquet, 4 Wash. 
(C.C.) 588; Zaylor v. Rhea, Minor, 414; Ledyard v. Manning, 
1 Ala. 155; Edwards v. Lewis, 18 Ala. 495 ; Fatines v. Woods, 
67 Ala. 1389; Cole v. Berry, 36 Amer. Rep. 511; Goodell v. 
Fairbrother, 34 Amer. Rep. 631; 1 Black. Com. Bk., 2, * 154; 
7 Wait’s Act. & Def. 354. And when considered in the light 
of the surroundings of the parties, and in view of their inten- 
tions and purposes, it is clear that the conditions of the deed 
are precedent, and they never having been performed, the prop- 
erty never belonged to the E. A. & C. R. R. Co. Cited in argu- 
ment: Zhomas v. Railroad Co., 101 U. 8. 71; York & M. 
R. R. Co. v. Winans, 17 How. 30; Bankhead v. Owens, 60 
Ala. 466; Cordova v. Hood, 17 Wall. 5; Noonan v. Bradley, 
9 Wall. 395. Equity can afford no relief for failure to perform 
a condition precedent, and such failure is an inevitable bar toa 
recovery by the appellee in this case.— Davis v. Gray, 16 Wall. 
229 ; Giddings v. Ins. Co., 102 U. 8. 111; Edwards v. Lewis, 
18 Ala. 495; 4 Kent’s Com. 137; Dumpor’s case, 1 Smith’s 
Lead. Cases, (6th Ed.) 103. (2) The appellant, by its deed, 
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retaining the title, the act of February 21st, 1870 (Pamph. 
Acts, 1869-70, p. 149), known as the “State Aid Law,” did not, 
proprio vigore, displace appellant’s prior claims and rights, and 
subordinate them to the hen of the State, by reason of the in- 
dorsement of the bonds by the State. The lien of the State, 
created by its indorsement, has only the scope and operation of 
a mortgage, or other encumbrance between individuals, and its 
operation and force are ascertained by the same rules and prin- 
ciples as mortgages, etc., between individuals.— Colt v. Barnes, 
64 Ala. 121; State v. Cobb, 64 Ala. 156; Curran v. Arkansas, 
15 How. 304; U. S. Bank v. Planters’ Bank, 9 Wheat. 907 ;° 
U.S. Bank v. Metropolis Bank, 15 Pet. 377 ; Fletcher v. Peck, 6 
Or. 133 ; Dorman v. State, 34 Ala. 216; Carver v. Jackson, 4 Pet. 
86. The State can not take property from one and give it to 
another.— People v. Bacthellor, 53N.Y.128; Taylor v. Porter, 
40 Amer. Dec. 274; Osborn v. Nicholson, 13 Wall. 662. The 
deed of trust to Barnes & Clews, as also the lien of the State, 
operated upon, and attached to, only such interest in the prop- 
erty as the E. A. & C. R. R. Co. acquired under such 
conditional sale and deed.—Fosdick v. Schall, 99 U.S. 235; 
‘OL. S.v. N. O. R. BR. Co., 12 Wall. 362; 1 Jones on Mort. §§ 
229-30; Sumner v. Wood, 67 Ala. 139; Shorter v. Frazer, 64 
Ala. 80. It is a universal rule that when a grantor enters for 
condition broken, he becomes seized of his first estate, such 
entry defeats the livery made on the conditional estate, and all 
subsequent estates dependent thereon, and avoids and annuls all 
subsequent or intermediate.charges, encumbrances and estates. 
The law considers the grantor in, and seized of his former 
estate.—4 Kent’s Com., m. p. 126; Morris v. Bebee, 54 Ala. 
308 ; Collins v. Whigham, 58 Ala. 438; Tyler on Eject., 179; 
Dumpor’s case, 1 Smith’s Lead. Cases, supra; Barker v. Cobb, 
36 N. H. 344. This entry has been made, and suit brought 
for the recovery of the property. But in this State there is 
no necessity to enter for conditions broken, before bringing an 
action.—Code of 1876, § 3232; Cowell v. Springs Co., 100 U. 
S. 55. (3) The appellant did not waive its right to insist upon 
a performance of the remaining conditions of said deed, by 
agreeing in the deed to receive certain bonds of the E. A. & 
C. R. R. Co., indorsed by the State, numbered from 320 up- 
wards, in part performance of the first condition mentioned in 
said deed. It is attempted to aid this idea of a waiver by an 
alleged parol understanding set up in the bill. . This can not 
be done. It is a universal rule of law, that whenever a party 
claims under a deed, or any other written instrument, and 
makes the same an exhibit to his bill asa muniment and source 
of title, he can not be heard to allege anything against the 


terms, conditions, limitations, title and estate created by- said 
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deed ; and he can not be permitted to allege any matter that 
will add to, impair, vary, extend, or explain said instrument or 
* deed, unless he files a bill, with proper allegations of fact, to 
reform the same.— Dillon v. Barnard, 21 Wall. 487; Terry v. 
Keaton, 58 Ala. 670; Paysant v. Ware, 1 Ala. 160; Gould v. 
R. R. Co., 91 U. 8. 536. This is based upon the general rule, 
that when a contract is reduced to writing, such written memo- 
rial is the sole expositor of. its terms, and can not be varied by 
parol evidence, unless it be made to appear that, by mistake 
it does not speak the intent of the parties, or unless the party 
has been induced to enter into it by the fraudulent representa- 
tions of the other. All previous conversations, verbal agree- 
ments, contemporaneous and antecedent negotiations are merged 
in the writing. It is the sole expositor of the intentions and 
terms of the trade.— Broughton v. Mitchell, 64 Ala. 222; 
Couch v. Woodruff, 63 Ala. 467; Winston v. Browning,’ 61 
Ala. 80; Gliddings v. Harrison, 59 Ala. 481; Ware v. Cowles, 
24 Ala. 446; Cole v. Spann, 13 Ala. 5387; Bank of Mobile v. 
M. & O. R. PR. Co., 69 Ala. 305; Dillon v. Barnard, 21 Wall. 
437; Ins. Co. v. Mowry, 96 U. 8. 547; 1 Brick. Dig. p. 865, 
$$ 866-8. See also Johnson v. Sellers, 33 Ala. 265; Brown v. 
Wiley, 20 How. 442 ; Moran v. Prather, 23 Wall. 492; Hutchin- 
son v. Patrick, 22 Tex. 318; Aimm v. Wetppert. 2 Am. Rep. 
541; Sanford v. Howard, 29 Ala. 684; H Mit v. Wilkinson, 35 
Ala. 453; Holley v. Younge, 27 Ala. 204; Mead v. Steger, 5 
Port. 498 ; Long v. Davis, 18 Ala. 801; Walker v. Clay, 21 
Ala. 797; Melton v. Watkins, 24 Ala. 433; Cowles v. Town- 
send, 31 Ala. 1383; Hart v. Clark, 54 Ala. 490. But the 
doctrine of waiver here asserted is but another form of the 
doctrine of estoppel in pais.—Ins. Co. v. Wolff, 95 Wall. 326. 
The general principles underlying the doctrine of estoppel 7 
pais discussed, with the following citations of authorities: 
Hunley v. Hunley, 15 Ala. 92; Carter v. Darby, 15 Bla. 696 ; 
Pounds v. Richards,.21 Ala. 424; Steele v. Adams, 21 Ala. 
539; Overdeer v. Wiley, 30 Ala. 709; Traun v. Keiffer, 31 
Ala. 144; Plant v. Voegelin,30 Ala.162; Miller v. Hampton, 
87 Ala. 348; Brant v. Virginia Coal Co., 93 U. 8. 326; 
Ins. Co. v. Wolff, 95 U. 8. 326; Brinckerhoof v. Lansing, 8 
Am. Dee. 538 (4 Johns. Ch. 66); 2 Smith’s Lead. Cases (6th 
Ed.) 748; 6 Wait’s Act & Def. 680-2; Witter v. Dudley, 42 
Ala. 622; Crest v. Jack, 27 Am. Dec. 355; Ware v. Cowles, 
24 Ala. 449; Dussell v. Place, 94 U. 8. 606; Drake v. Foster, 
28 Ala. 650; Malloney v. Horan, 10 Am. Rep. 335. It is an 
unquestionable rule of law, that this doctrine of estoppel must 
arise in the transaction itself, and be the proximate cause of the 
indorsement by the State—Hardy v: C. Bank, 34 Am. 
Rep: 332; Jns. Co. v. Mowry, 96 U.S. 547; Aetchum v. Dun- 
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can, 96 U. 8. 666; Zns. Co. v. Wolff, 95 U. 8. 333; Ware v. 
Cowles, 24 Ala. 449; Steele v. Adams, 21 Ala. 540; Brincker- 
hoof v. Lansing, 8 Am. Dee. 538 ; 2 Smith’s Lead. Cases (6th 
Ed.) 746. It must also appear, in this case, that the matter set 
up as an estoppel was made to bring about the indorsement of 
the bonds by the State, and that such indorsement would not 
have been made, but for the matter of estoppel.—Miider v. 
Hampton, 37 Ala. 348; Plant v. Voegelin 30 x a. 162; Drake 
v. Foster, 28 Ala. 650; Jones v. Cowles, 26 Ala. 615; Ware 
v. Cowles, 24 Ala. 446; Pounds v. Richards, 21 Ala. 424; 
Ins. Co. v. Wolff, 95 U. 8. 333; Malloney v. Horan, 10 Am. 
Rep. 335; 2 Smith’s Lead. Cases (6th Ed.) 747; 6 Wait’s Act. 
& Def. 680. Whether the deed of appellant to the E. A. & 
C. R. R. Co. was recorded or not, at the time the State in- 
dorsed the bonds; is immaterial, as it was charged with notice 
of the deed and of its legal construction.— U. S. v. R. R. Co., 
12 Wall. 362; Masich v. Shearer, 49 Ala. 226; Witter v. 
Dudley, 42 Ala. 616; Johnson v. Thweatt, 18 Ala. 741; Shor- 
ter v. Pen. 64 Ala. 81; Center v. Bank, 22 Ala. 743; Cor- 


bitt v. Clenny, 52 Ala. 480; Graff v. Castleman, 16 Am. Dee. 
754, and note; Lodge v. Simonton, 23 Am. Dee. 36, and note ; 
Cordova v. Hood, 17 Wall. 1; Her. on Es. § 233; 1 Jones on 
Mort. §§ 228-9. Whether or not there was a waiver in this 


case, is a matter of intention, as well as of action; and inten- 
tions can never be established and be made available against 
an established rule of law, and the legal operation of the deed. 
Brown v. Wiley, 20 How. 442; Dillon v. Barnard, 21 Wall. 
437; Isham v. Morgan, 23 Am. Dec. 361; McPherson v. 
Harris, 59 Ala. 620; Aimm v. Weippert, @ Am. Rep. 544; 
Couch v. Woodruff, 63 Ala. 471; Paysant v. Ware, 1 Ala. 
160. Nor can there be a waiver of the conditions in this deed, 
except upon an express contract, based upon a valuable con- 
sideration.— University v. Walden, 15 Ala. 658; Drake »v. 
Reed, 4 Stew. & Port. 192; Hunt v. Barfield, 19 Ala. 117; 
Pounds v. Richards, 21 Ala. 424; DuBose v. Marx, 52 Ala. 
506 ; Johnson v. Sellers, 33 Ala. 271; Pugh v. Davis, 96 U. 
S. 337. What a party believes or understands to be the opera- 
tion or effect of a contract can not control its construction, 
unless such understanding or belief was induced by the conduct 
or declaration of the party— Bank v. Kennedy, 17 Wall. 20; 
Bailey v. Railroad, 17 Wail. 97; Dillon v. Barnard, 21 Wall. 
437; Johnson v. Sellers, 33 Ala. 265. Mr. Barnes’ testimony 
fails to establish the alleged agreement, set up in the sixth 
paragraph of the bill; and his testimony does not amount 
to an estoppel.—Jnsurance Company v. Mowry, 96 U.S. 546. 
The testimony, to show such an agreement, must be as strong 
and convincing as is necessary to reform, or to specifically en- 
VoL. LXXII. ' 
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force a contract. This is never done, when the evidence leaves 
the matter in doubt.— Clark v. Snodgrass, 66 Ala. 233 ; Dozier 
wv. Mitchell, 65 Ala. 518; Clark v. Hart, 57 Ala. 390; Hinton 
v. Ins. Co., 63 Ala. 488; Utley v. Donaldson, 94 U. S. 48; 
Howard v. Carpenter, 11 Md. 259. These principles applied 
to the pleadings and evidence in this case. (4) The appellant 
is not estopped because it transferred to Hugh Carlisle the 
bonds delivered to it by the E. A. & C. R. R. Co., indorsed 
by the State, and that Carlisle or his transferee has drawn 
money on said bonds, which money arose in part from the sale 
of the property in question under the order of the chancery 
court. The lending and testimony discussed on this point. 
The proceedings in said court amounted to no more than sell- 
ing the E. A. & C. R. R. Co.’s interest in the property ; and 
“it is difficult to see where the doctrine of estoppel comes in.” 
Brant v. Coal Co., 93 U. 8. 326; Ware v. Cowles, 24 Ala. 
446; Jones v. Cowles, 26 Ala. 612; Doe, ex dem. Taylor v. 
Johnson, 1 Starkie, 411. No act of Carlisle could estop or 
bind the appellant ; he was dealing with the bonds as his prop- 
erty.—Kerr on Frauds, 262; Com. Bank v. Cunningham, 35 
Am. Dec. 322; Bernard v. Campbell, 14 Am. Rep. 289; 
Meyer v. Hornby, 101 U.S. 728. The appellant never ratified 
Carlisle’s action in this respect ; but, on the contrary, warned the 
parties before the sale was confirmed, and when they could 
have withdrawn, that the appellant claimed the property. 
This was sufficient notice to them that Carlisle’s action was not 
approved by the appellant, and it would not be bound by 
it— Grimstone v. Carter, 24 Am. Dee. 230; Lighty v. Shorb, 
24 Am. Dec. 334. The bonds were transferred to Carlisle be- 
fore there was any breach of the condition; and the appellant 
never received one cent of the money arising from the sale. 


(5) Nor is the — precluded from a recovery by the pro- 


ceedings in the Bankrupt Court at Montgomery, and in the 
Chancery Court at Opelika. It was not a party to the pro- 
ceedings in either court; its rights and claims to the property 
were not litigated in either court, and said proceedings are, as 
to it, ves inter alios acta. This point discussed, and the fol- 
lowing authorities cited in argument: Cooley’s Con. Lim. 
353; Gilbreath v. Jones, 66 Ala. 129; Russell v. Place, 94 VU. 
S. 606; Zns. Co. v. Tisdale, 91 U. 8. 238; 1 Brick. Dig. p. 802, 
$93; Yeatman v. Savings Bank, 95 U.S. 764; Eyster v. Gaff, 
91 U. S. 521; Jerome v. McCarter, 94 U. S. 734; Humes v. 
Scruggs, 64 Ala. 47; Newlin v. McAfee, Ib. 365; Smith v. 
Perry, 56 Ala. 268 ; Lazear v. Porter, 7 Reporter, 206; Steele 
v. Adams, 21 Ala. 540; Brinckerhoof v. Lansing, 4 Johns. Ch. 
65; Crest v. Jack, 27 Am. Dec. 353; Kennedy v. Brown, 61 
Ala. 296; Fore v. McKenzie, 58 Ala. 115. (6) The failure of 
28 
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the appellant to commence an action to recover the property at 
an earlier date. is nv evidence of an acquiescence in any of the 
proceedings mentioned as an estoppel. The action was com- 
menced within ten years from the first breach ; its deed was re- 
corded 5th December, 1871; and the record shows that its 
rights were known in each and every instance when they were 
attempted to be interfered with. The appellant is not pre- 
eluded by silence or acquiescence.—Sloan v. Frothingham, 65 
Ala. 593 ; 2 Smith’s Lead. Cases, (6th Ed.) 768; 2 Story’s Eq. 
Jur. § 1546; Colbert v. Daniel, 32 Ala. 328; Steele v. Adams, 
21 Ala. 540;4 Johns. Ch. 66 ; 27 Am. Rep. 353; Perry v. Davis, 
3 C. B. (N. 8.) 768; 3 Washb. on Real Prop. (4th Ed.) 78. 





H. C. Sempre, contra. (1) It is insisted for the appellee 
that, under the allegations of the bill, the contract between 
the T. & C. R. R. Co. and the E. A. & C. R. R. Co., evi- 
denced by the proposal of purchase made by the latter com- 
pany, and the deed made by the former company, was, in 
effect, a stipulation between them, that the E. A. & C. R. R. 
Co. should obtain the State’s indorsement of the bonds from 
320 upwards, in respect of the completion of the five miles 
from Attalla to Gadsden, and, when obtained, should deliver 
them so indorsed to the T. & C. R. R. Co., as it afterwards did, 
in part payment of the consideration stipulated for in the deed. 
It may be that the proposal of purchase, and the deed, of 
themselves, do not elle this clear; but the allegations in the 
bill of the contemplation and understanding of the parties as to 
the indorsement of the first set of $320,000, in respect of the 
first twenty miles, and the stipulation for payment out 


. of the second set, to be numbered from 320 upwards, 


makes it as entirely clear as if it had been set out in 
terms in the deed, that the indorsed bonds, to be de- 
livered to the T. & C. R. R. Co., should be bonds in- 
dorsed by the State, in respect of the five miles to be completed 
from Gadsden to Attalla. If it had been so set out in the deed, 
we suppose that the equity of the bill could not be disputed ; 
but it is insisted by appellant that, as we claim wnder the deed 
from the T. & C. Rf. R. Co, we can not be heard to allege any 
thing repugnant to, or inconsistent with it. We say, however, 
that, as the deed does provide for the reception of first mort- 
gage indorsed bonds of particular numbers, from 320 upwards, 
we only explain the meaning of the terms of the deed, obscure 
in themselves, by showing the knowledge and contemplation of 
the parties thereto, of the relation of the numbers of the two 
sets of bonds referred to therein, viz, those numbered from 1 
to 320, which appellant was not to receive, and those numbered 
from 321 satin which the appellant was to receive, and did 
VoL. LXXIL. 
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receive. Pollard v. Maddox, 28 Ala. p. 325, lays down the 
law very clearly, under the circumstances of this case, and is 
the only authority necessary to be referred to. It is not asked 
that the court should adopt any -construction of the deed and 
proposal, repugnant to the terms of the deed, but that, when it 
comes to consider the meaning of the stipulation in the contract, 
or proposal and conveyance, for payment in bonds to be in- 
dorsed by the State “from 320 upwards,” it will, in the lan- 
guage of Chilton, C. J., in Pollard v. Maddox, supra, “ place 
itself in the situation of the contracting parties, at the time of 
executing the instrument ;” and that, whee “thus considered,” 
it will say, whether the meaning of the conveyance is not such 
as is alleged in the bill; and that it is not repugnant to any of 
its terms, but that the allegation of the situation and knowledge 
of the parties, made in the bill, does “illustrate” the meaning 
of the terms of the contract. When thus put in their situation, 
can there be a doubt, that they stipulated for obtaining the 
State’s indorsement, in respect of the five miles from Attalla to 
Gadsden ; and that a portion of such bonds should be delivered 
to them? It seems to me, that-the inquiry as to the equity of 
the bill may be limited to this: Did the T. & C. R. R. Co. 
stipulate for payment in bonds, to be indorsed for the E. A. 
& C.R. R. Co. by the State, in respect of the road from Gads- 
den to Attalla; did the State indorse such bonds; and were 
they delivered to, and accepted by the T. & C. R. R. Co. in 
pursuance of such stipulation; and is it equitable that those 
who claim under a sale and purchase, under the very lien thus 
stipulated to be created by the contract and conveyance, should 
be disturbed in their possession by those, under: whose stipula- 
tion the lien was created. This seems to me tobe so conclusive 
of the equity of the bill, that I have not attempted to treat it 
in any other aspect. Nor shall I consider the argument as to 
whether the deed creates a title upon a condition “ subsequent,” 
or whether the condition is “ precedent,” or whether it was a 
mere “ conditional sale.” This is immaterial, if the case rests 
upon the solid ground of equity, on which I have placed it. 
(2) The eviderice discussed at length, for the purpose of show- 
ing that the allegations of the bill are sustained thereby. (3) 
As to the validity of the indorsement of the bonds by the State, 
the following authorities cited and discussed: Chambers Co. 
v. Clews, 21 Wall. p. 321; Lynde v. The County, 16 Wall, 
p. 13; Anow v. Aspinwall, 21 How. 539; Mercer Co. v. Hacket, 
1 Wall. 83; Meyer v. Muscatine, 1 Wall. 384; Gelpcke v. Du- 
buque, 1 Wall. 175. 





STONE, J.—The appellant railroad corporation was char- 
tered by act of the legislature of Alabama in 1844, and was 
organized under its charter soon afterwards. Its object was to 
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construct, equip and operate a railroad, connecting the waters 
of the Tennessee and Coosa rivers; Guntersville on the Ten- 
nessee and Gadsden on the Coosa being its terminal points. 
The company expended some three cy he thousand dollars, 
chiefly in grading its line, and in procuring cross-ties and bridge- 
timbers, when, at the breaking out of the civil war, its available 
funds were exhausted. At that time—1861—most of its road- 
bed had been graded, and the right of way had been secured to 
a considerable portion of its surveyed track. No part of the 
track had been laid, and, consequently, no part of the road had 
been completed. The enterprise remained in this condition 
until 1871, keeping up its organization, but doing no work. 
The East Alabama and Cincinnati Railroad Company was 
incorporated afterwards, and had commenced the construction 
of its road at Opelika, extending northward—Guntersville on 
the Tennessee river being one of its objective points. It was 
being constructed with a view of obtaining the State’s indorse- 
ment of its bonds, under the “act to establish a system of in- 
ternal improvement in the State of Alabama,” approved Feb- 
ruary 19th, 1867—Pamph. Acts, 686,—and the amendment 
thereof, approved September 22d, 1868.—Pamph. Acts, 198. 
Such being the status of the two corporations, the latter pro- 
posed a tn of the former, stating in writing the terms on 
which it proposed to make the purchase, and the obligations it 
pro to enter into. This offer was submitted to the board 
of directors of the Tennessee and Coosa Rivers Railroad Com- 
pany, and, by a resolution, that company accepted the same, 
and instructed its president to close the contract by a convey- 
ance. The conveyance was executed, bearing date July 12th, 
1871. It recites the offer made by the East Alabama and Cin- 
cinnati Railroad Company, its acceptance by the. Tennessee and 
Coosa Rivers Railroad Company, and then conveyed to the pur- 
chasing company its right of way, franchise, road-bed, grading, 
and all else it had constructed and procured, in the work of 
building its railroad, with apt words of bargain and sale. The 
deed, however, contains the following clause, which is but a 
reiteration of the terms of the offer to purchase, which, being 
accepted, constituted the agreement of sale: ‘“ Provided, how- 
ever, that this deed is to have effect and be operative only upon 


_ the express condition.and understanding, that the said ‘The 


East Alabama and Cincinnati Railroad Company’ shall com- - 
mence work on said line,so above conveyed, at Gadsden within 
seventy days from the said twenty-sixth day of June A. D. 
1871, and that the road shall be completed from Gadsden to 
Attalla by the first day of October next, and thirteen miles from 
Gadsden on to the foot of Sand Mountain by the tirst day of 


January, 1872, and the whole road in two years from the first 
VoL. Lxxul. 
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day of October, 1871. The bonds of said company, to be indorsed 
by the State, to be taken at market value, not to be less than 
ninety cents on the dollar, and the money paid in seventy days 
from the delivery of this deed. The said The East Alabama 
and Cincinnati Railroad Company is to issue stock of The East 
Alabama and Cincinnati Railroad Company for the paid up 
stock of the said The Tennessee and Coosa Railroad Company, 
not to exceed fifty thousand dollars ; and provided that the said 
The East Alabama and Cincinnati Railroad Company shall ratify 
and approve the contract made by Colt, Boyle & Co. with J. 
L. Pennington, president, for building the remainder of the 
East Alabama and Cincinnati railroad from the city of Eufaula 
to Guntersville—said stock not to be issued until the road is 
completed to the foot of Sand Mountain, as above specified.” 
One of the stipulations of the offer of purchase, which the Ten- 
nessee and Qoosa Rivers Railroad Company accepted, and which 
is expressed in the deed, is, that “the E. A. & C. R. R. Co. 
shall pay off and discharge the floating debt of the T. & C. R. 
R. Co., not to exceed in amount the sum of twenty-five thous- 
and dollars, one-fourth in money, and the remainder in first 
mortgage bonds of said company, indorsed by the State of Ala- 
bama, nuinbering from 320 upwards.” In the written offer of 
purchase, the clause last above copied immediately precedes the 
clause first above copied. 

One outside fact should here be stated, as an argument, here- 
after to be considered, is based upon it. When this trade was 
consummated—July 12th, 1871—the East Alabama and Cin- 
cinnati Railroad Company had commenced building its road by 
laying track, beginning at Opelika, and extending northward. 
It had well nigh finished twenty continuous miles, and it was 
expected the twenty miles would be completed in a very short 
time. That done, and proof of it being made, the company 
would receive the State’s indorsement of its first mortgage 
bonds to the extent of three hundred and twenty thousand dol- 
lars—being three hundred and twenty of its first mortgage 
bonds of one thousand dollars each, numbered from 1 to 320 
consecutively. From Gadsden to Attalla is five miles. This 
section, though not in continuation of the twenty miles first 
constructed, is, it will be remembered, that part of the line pur- 
chased from the Tennessee and Coosa Rivers Railroad Company, 
which, by the terms of the contract, the purchasing company 
bound itself to construct by the first day of October, 1871. 
That section would and did connect Gadsden with the Alabama 
and Chattanooga railroad then being built; now known as the 
Alabama Great Southern. 

Under this contract; the East Alabama‘ and Cincinnati Rail- 
road Company completed its road, beginning at Opelika, and 
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extending northward twenty miles, and obtained the State’s in- 
dorsement of the first three hundred and twenty of its first 
mortgage bonds of one thousand dollars eacli. It also built and 

‘ironed the five miles of road from Attalla to Gadsden before 
October 1st, 1871. And, with the authority of the president 
of the Tennessee and Coosa Rivers Railroad Company, one 
Carlisle, some time in November or December, 1871, received 
from the East Alabama and Cincinnati Railroad Company, 
some cash, less than six thousand two hundred and fifty dollars ;. 
the precise sum not definitely shown. He also received nine- 
teen of the first mortgage bonds of the E. A. & C. R. R. Co., 
indorsed by the State of Alabama, valued at seventeen thousand 
and one hundred dollars—being at the rate of ninety cents in 
the dollar. No other payment was ever made, and no work has 
been done on the Tennessee and Coosa Rivers railroad since the 
completion of the road from Attalla to Gadsden. The rest of 
the track remains in the conditivn it was in when the purchase 
was made, July 12th, 1871. 

Carlisle, who received the money and bonds, was a director 
of the Tennessee and Covsa Rivers Railroad Company, and its 
largest creditor; the sum due him being over twenty thousand 
dollars. He had the president’s authority for making the col- 
lection, and for applying it to his claim against the company. 
He made no report to the company of what he had done, but 
retained the money and bonds in his hands. The board of 
directors had taken no action in the matter of giving him au- 
thority to collect, and it took no action on the use he made of 

‘the collection. The bonds he received were numbered from 
321 to 339 inclusive, and the the State’s indorsement of them 
had been obtained, on proof of the completion of the five miles 
of track from Attalla to Gadsden. 

In 1870, before the sale of the franchise and property of the 
Tennessee and Coosa Rivers Railroad Company to the East 
Alabama and Cincinnati Railroad Company, the latter company 
had. conveyed its property, owned and to be acquired, to trus- 
tees, as security to the State against liability to be incurred by 
the indorsement of the railroad’s bonds. This, under the statutes 
which declared a first lien on such property, in indemnification 
of the State against loss on account of such indorsement. 
Pamph. Acts, 1869-70, p. 149; Pamph. Acts, 1868, p. 198. 

As we have said, the East Alabama and Cincinnati Railroad 
Company never did any work on the line of the Tennessee and 

.Coosa Railroad Company, after completing the tive miles from 
Attalla to Gadsden. The E. A. &C. R. R. Co. became bankrupt, 
and, under a decree of the court in bankruptey, all its rights and 
property were sold at bankrupt sale. reserving the paramount 
rights of the trustees, the State, and first mortgage bond-holders. 
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The Tennessee and Coosa Rivers Railroad Company’s rights were 
not considered in that proceeding, nor was that company made a 
party. The purchasers at bankrupt sale took possession, and, 
under their management, the road was operated for some time. 
We need not state or consider the bankrupt proceedings at, 
greater length, for it is not contended they should exert any in- 
fluence in the decision of the questions presented by this record. 

After this, the trustees named in the mortgage or assignment 
made by the E. A. & C. R. R. Co. to secure the State against 
its indorsement, filed a bill to obtain a foreclosure of the mort- 
gage, and a sale of the railroad, its franchise and property, for 
the benefit of the bond-creditors of the road. The _ aera 
and Coosa Rivers Railroad Company, which had all the while 
kept up its corporate organization, was not made a party to 
that.suit, and never appeared, or took part in the litigation. A 
decree was rendered, condemning .the mortgaged property to 
sale, and declaring that the bonds having the State’s indorse- 
ment had a prior lien, that the holders of them were subrogated — 
to the lien and rights of the State, and that they should be first 
paid out of the proceeds. The decree further provided for 
proper notice by publication, and that the creditors should 
come in and prove their claims.— Colt v. Barnes, 64 Ala. 108. 
Many claims were proven and allowed, and among them the 
nineteen bonds which had been paid by the company to Carlisle, 
described above. Whether this claim was preferred by Carlisle, 
or by his transferee, is a question on which the witnesses are 
not agreed ; but whether by the one or the other, it received its 
pro vata share in the disbursement. Nothing was realized, ex- 
cept on the claims evidenced by the indorsed bonds; and the 
tinal dividend distributed to the holders of them was less than 
thirty per cent. 

Under this decree of foreclosure, the entire railroad, its 
franchise and property of every kind, was sold, and purchased 
by persons who are not shown to have had personal knowledge 
of any claim asserted by the Tennessee and Coosa Rivers Rail- 
road Company, until after they had paid the purchase-money, 
received a conveyance, and been put in possession. They 
thereupon re-incorporated themselves under the statute, taking 
the name of the Hast Alabama Railway Company, and have 
since owned and operated the road in that name. 

In June, 1880, the Tennessee and Coosa Rivers Railroad 
Company instituted its statutory real action for the recovery of 
the right of way and road-bed it had conveyed to the East Ala-. 
bama and Cincinnati Railroad Company, against the parties in 
possession. Thereupon the East Alabama Railway Company 
tiled this bill, and obtained an injunction against the further 
prosecution of that suit. On the tinal hearing, the chancellor 
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gee the relief prayed, and made the injunction perpetual. 
‘rom that decree the present appeal is prosecuted. 

The conveyance made by the T. & C. R. R. Co. to the E. 
A. & ©. R. R. Co. is upon certairl enumerated conditions, 
Are these conditions precedent or subsequent? The language 
of the conveyance is, “that this deed is to have effect, and be 
operative, only upon the express condition and understanding,” 
that the enumerated conditions are complied with by the pur- 
chasing company. Those conditions sated, in part, to a com- 
pletion of the railroad within a given time, and to the issue and 
transfer of certain stock in the new company, co-extensive 
with the paid up stock in the selling company. The bank- 
ny and dissolution of the purchasing company, without 
complying with these conditions, have rendered their perform- 
ance impossible. We hold that the conditions in the contract 
we are considering are what are called precedent, and that, by 
the terms of the conveyance, the title, as between the contract- 
ing parties, did not and could not pass, by reason of the non- 
—— of the cunditions.—7 Wait’s Ac. & Def. 356; 1 

ones on Mort. § 228; Hall v. M & M. Railway Co., 58 Ala. 
10; Pugh v. Holt, 27 Miss., 461; Heist v. Baker, 49 Penn. St. 
9; Carr v. Holbrook, 1 Mo. 240. 

It is unquestionably true, that the complainant inthe present 
bill is subrogated to all the rights of the State, under the statute 
and deed of trust thereunder.—Colt v. Barnes, 64 Ala. 108; 
Forrest v. Luddington, 68 Ala. 1. It is contended for appel- 
lee that under the statute “to furnish the aid and credit of the 
State of Alabama for the purpose of expediting the construc- 
tion of railroads within the State,” approved February 21, 
1870—Pamph. Acts, 149—, the bond-holders had a first lien 
on the whole road, and that that lien is paramount to the claim 
of the T. & C. R. R. Co. The language of the statute is, 
“that so soon as the Governor, on the part of the State, shall 
indorse the bonds of any company, embraced in the provisions 
of this act, said indorsement b> jm scars a first lien upon 
the section or sections of said road as far as completed, inelud- 
ing road-bed, superstructure and equipment, and the franchise 
of the company granted by this State, or under its authority.” 
We can not assent to the soundness of this arguinent. What 
we understand to be the true interpretation of the clause above 
copied is, that, as between the State and the railroad corporation 
procuring the indorsement, the State shall have the first, or 
paramount lien. It may have had a wider intent, and pur- 

that the State’s indorsement should not be given to the 

onds of a railroad, whose franchise or property was under a 
prior mortgage or incumbrance. It did not and could not 
mean that the State, by indorsing the bonds of a railroad cor- 
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poration, acquired a first lien on the track and right of way on 
which the mortgaging company may have placed its super- 
structure, whether it owned such track and right of way or not. 
It did not and could not intend that by laying its track on 
lands not its own, the railroad corporation could give to the 
State a lien—a first lien—on property not its own. Private 
rights can not be devested in that way. The proceedings and 
proofs by which railroad companies obtained the State’s in- 
dorsement of its bonds, was a matter entirely between such. 
companies and the State officials. Outside parties had no 
right or power to intervene. To hold that by such proceedings 
the property rights of strangers to the record, who had no 
notice, and could not be heard, would be thereby forfeited, 
would be to take private property without compensation, and 
without due process of law.—-Decl. of Rights, $$ 7, 24. We 
need scarcely cite authorities in support of this.—See Zigler 
v. S. & N. Railroad Co., 58 Ala. 594; Wilburn v. McCalley, 
63 Ala. 436, and citations. 

There is another view of this question. The mortgage or 
trust deed, under tle foreclosure of which the present claim- 
ants purchased and assert title, was executed before the sale 
was made by the T. & C. R. R. Co. to the E. A. & C. R. R. 
Co. Now, although that conveyance would and did carry with 
it, and fasten a lien on all property afterwards purchased and 
acquired by the latter company in the construction of its road, 
the lien would attach to the property thus acquired, only to the 
extent the mortgagor’s rights attached by the purchase. 
Meyer v. Johnston, 53 Ala. 237; 8. c. 64 Ala. 603. he con- 
veyance under which the purchasing company acquired its 
rights, as we have shown, expressed on its face the conditions 

recedent, on the performance of which the title was to pass. 

his being shown in the very title papers, was notice to all 
purchasers and incumbrancers coming afterwards.— Dudley v. 
Witter, 46 Ala. 664. And the State is not exempt from the 
operation of this principle, when itself becomes a party to a 
contract.—State ex rel. v. Cobb, 64 Ala. 127-156; Bank v. 
Gibson, 6 Ala. 814; Owen v. Br. Bank, 3 Ala. 258. 

It will be remembered that in the contract of sale and pur- 
chase, the E. A. & C. R. R. Co. agreed to pay to the T. & C. 
R. R. Co. the amount of the latter’s floating debt, not exceed- 
ing twenty-five thousand dollars, one-fourth in money, and the 
remaining three-fourths in the bonds of the purchasing com- 
pany having the State’s indorsement--the bonds so agreed to 
ye given “numbering from 320 upwards ;” the bonds to ‘be 
received at their maw Be value, not ion than ninety cents on 
the dollar. The bill avers that the section of the road from 
Attalla to Gadsden—five miles—was completed by the E. A. 
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& C. Co. by the Ist day of October, 1871, “and that, by the 
contract and agreement between the parties to said conveyance, 
it was understood that the East Alabama and Cincinnati Rail- 
road Company should apply to the Governor for, and obtain 
the indorsement of its first mortgage bonds of one thousand 
dollars each, by the State of Alabama, in respect of the comple- 
tion of said five miles of road, under the laws then in force; 
said bonds to be numbered from three hundred and twenty 
-upwards, as it was ar i and known to the parties 
that the bonds to be indo by the State in respect of. the 
completion of the road in Lee and Chambers counties for 
twenty miles [the first twenty beginning at Opelika], would 
be numbered from 1 to 320; and it was stipulated by said con- 
tract and conveyance that, as part of the consideration thereof, 
twenty-five thousand dollars should be paid by the East Ala- 
bama and Cincinnati Railroad Company to the Tennessee and 
Coosa Railroad Company, of which one-fourth should be in 
money, and three-fourths in the first mortgage bonds of said 
corporation, indorsed by the State of Alabama, numbered from 
320 upwards, as set forth in said conveyance. That on the com- 
pletion of said five miles of railroad from Attalla to Gadsden, 
the said company did apply to the Governor of the State of 
Alabama for, and did <A thereafter obtain its indorsement 


of eighty of its one thousand dollar first mortgage bonds, 


numbered from 321 to 400 inclusive, and out of said indorsed 
bonds, did deliver to said Tennessee and Coosa Railroad Com- 
pany, in pursuance of said contract and conveyance, nineteen 
of said bonds, numbered from 321 to 339 inclusive, and did pay 
to it the balance of said twenty-five thousand dollars in money ; 
and said money and bonds were accepted in satisfaction of said 
twenty-five thousand dollars.” This averment of the°bill is 
denied in the answer. 

The only testimony in support of the averment copied above 
is that of Barnes, the trustee, who negotiated the purchase. 
“He says that it would be impossible for him to state all that 
passed between him and the president of the Tennessee and 
Coosa Railroad Company in relation to the proposition by the 
East Alabama and Cincinnati Railroad Company, to purchase 
from the Tennessee and Coosa Railroad Company ; that he, in 
campany with Mr. J. S. Colt, met Mr. Lewis Wyeth some time 
in the 1st of July, 1871, at Guntersville in Marshall county, 
who then claimed tuo be the president of the Tennessee and 
Coosa Railroad Company, and many propositions and much 
talk was had between us, when they all, that is, the proposi- 
tions, ended in coming to the agreement contained in the deed 
of the Tennessee and Coosa Railroad Company, of the 12th of 


July, 1871, as he now remembered the date. The said East 
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Alabama and Cincinnati Railroad Company had nearly com- 
pleted the first section of their railroad from the junction 
near Opelika, Lee county, to some point near four miles 
above LaFayette in Chambers county, of twenty miles, 
and it was known, that it was expected that the said 
company would obtain the indorsement of the State of 
Alabama, to sixteen thousand dollars a mile, on said twenty 
miles, and that they would number from 1 to 320, on 
the indorsement of the said bonds for said twenty miles, 
and that they were secured by the deed of trust to W. H. 
Sarnes and Henry Clews on the first of July, 1870, and 
were to be issued in the sums of one thousand dollars each. 
These facts were fully told to the president of the Tennessee 
and Coosa Railroad Company at the time of said negotiation 
and sale by the said Tennessee and Coosa to the said East Ala- 
bama and Cincinnati Railroad Company. It was known by 
the said pres:dent of the Tennessee and Coosa Railroad Com- 
pany, that the East Alabama and Cincinnati Railroad Com- 
pany had made and executed on the Ist of July, 1870, the deed 
of trust to said W. H. Barnes and Henry Clews; and that the 
said East Alabama and Cincinnati Railroad Company had 
nearly completed the said twenty miles to above LaSapette, 
and that the said company expected to obtain the indorsement 
of the said bonds secured by said deed to Barnes and Clews, 
and that they would be of the amount of one thousand dollars 
each, and that they would be numbered from 1 to 320 incelu- 
sive. All this was talked over and understood at the time of 
said purchase from the said Tennessee and Coosa Railroad 
Company by the East Alabama and Cincinnati Railroad Com- 
pany, and it was known that the bonds of the next five miles 
compléted should be numbered from 320 upwards to 400; that 
there would be eighty bonds endorsed for the next five miles 
completed by said company ; and would include 321 to 400 in- 
elusive; and it was understood that the next tive miles that 
would be built by the East Alabama and Cincinnati Railroad 
Company, would be from Gadsden to Attalla, on the line pur- 
chased by the said East Alabama and Cincinnati Railroad Com- 
pany from the Tennessee and Coosa Railroad Company, and 
that the indorsement of the State would be procured on the 
bonds of said company, under the act of the legislature, and 
that the bonds so indorsed would number from 320 to 400, 
including 321. These things were all talked over, and fully 
understood and agreed upon; and it was agreed that the said 
Tennessee and Coosa Railroad Company should so receive the 
bonds as stipulated in said deed, indorsed by the State, knowing 
that they were to be indorsed for the five miles to be built from 
Gadsden to Attalla in Etowah county.” 
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Against this there is the testimony of Wyeth, the president, 
and three of the directors of the Tennessee and Coosa Railroad 
Company. “Wyeth testitied: “There was a good deal of con- 
versation in reference to the agreement, before its completion, 
as well as after, and I can not state positively what was told 
me before or after the agreement was executed, in this regard. 
My impression is, that it was not until sometime after the 
agreement was executed, that I was informed the defendant 
company was expected to take bonds issued, or pretended to 
be issued, as liens upon its own (7. e. the defendant’s) property, 
to secure a debt due to the defendant itself.” The other wit- 
nesses—directors—testified to never having heard of such 
agreement or understanding; and the records or minutes of 
the board contain no evidence that that body acted upon it. 

There is a rule of law, that, in the interpretation of an in- 
strument of writing, we are permitted to place ourselves in the 
situation of the contracting parties at the time of its execution, 
and to consider the occasion which gave rise to it, the relative 
position of the parties, and the obvious design they intended 
to accomplish.— Pollard v. Maddow, 28 Ala. 321; Chambers 
v. Ringstaff, 69 Ala. 140. Relying on this well recognized 

rinciple, it is contended for appellee that the averment of the 

ill, copied above, brings in the alleged understanding as part 
of the contract to be interpreted, and that the testimony 
establishes the truth of the averment. Thus interpreting the 
contract, it is claimed that the Tennessee and Coosa Railroad 
Company authorized the E. A. & C. R. R. Co. to fasten a 
lien in favor of the State on the road so purchased; and the 
omg appellee being subrogated to the lien and right of the 

tate, it is claimed that the appellant is estopped from asserting 
an adverse right. 

Several answers may be made to this. First. The argument 
seeks to extend the principle declared in Pollard v. Maddow 
too far. It proposes, not only to prove the attendant facts, the 
status of the two railroads, as a means of ascertaining the 

reed intention of the parties contracting, but to supplement 
them with proof of an oral agreement, not in the writing, 
which changes its meaning. Changes it in this: The writing 
reserves the title in the grantor, as security, at least, until all 
the conditions are performed ; the alleged agreement seeks to 
estop the vendor company from asserting its title, upon the 
performance by the purchaser of one of many stipulated con- 
ditions precedent. 

Second. It proposes, by oral proof, to vary and add a new 
term to a written contract, not expressed in the writing, but 
alleged to have been understood and assented to in the nego- 
tiation. 

VoL. LXxin. 
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Third. Conceding every fact which appellee’s testimony 
tends to prove, it shows only an agreement or understanding 
made between Wyeth, president of the T. & C. R. R. Co., and not 
with the company itself. The contract of sale was made by 
the corporation, speaking through its board of directors. That 
contract could not be varied by any agency less than the power 
which entered into it. No member, nor number of members 
of the board less than a quorum, had authority to add a new 
term or condition to the contract ; and even then, to be binding, 
such act must be performed by the directors assembled as a 
board.—Ang. & Ames on Corp. (11th Ed.) §§ 231-2; Lazarus 
v. Shearer, 2 Ala. 718; 1 Brick. Dig. 403, § 28. . . 

It is further contended for appellee that because Carlisle, 
who held the nineteen bonds paid by the East Alabama and 
Cincinnati Railroad Company on the purchase, proved them in 
the foreclosure suit, and obtained his pro rata of the proceeds. 
of the sale made thereunder, this estops the appellant from 
assailing the title acquired under that sale. The gist of this 
arguinent is, that the fund distributed among the creditors was 
derived from the sale of the whole road—that purchased from 
the T. & C. R. R. Co., as well as the original property of the 
E. A. & C. R. R. Co.; and participating in the proceeds of 
the sale, was a participation in the proceeds of the Tennessee 
and Coosa Railroad Company’s property. This, it is contended, 
estops the appellant from claiming the property itself, on the 
well recognized principle that you can not recover property, of 
the sale of which you have claimed and recovered the pro- 
ceeds.— Butler v. O Brien, 5 Ala. 316; Elliott v. Br. Bank, 
20 Ala 345. 

There are several answers to this. The Tennessee and Coosa ° 
Railroad Company was not made a party to the foreclosure 
suit. Consequently its rights were not affected by the decree. 
Only the rights which the E. A. & C. R. R. Co. had pur- 
chased, passed under the mortgage or trust deed. ‘Those rights 
and that interest were all the purchasers acquired by their 
deed, and these they acquired cum onere. _ Caveat emptor is 
the rule in such cases.—- Wiswall v. Foss, 4 Por. 321. 

Another view. By the terms of purchase, the East Alabama 
and Cincinnati Railroad Company bound itself to pay the 
floating debt, not exceeding twenty-five thousand dollars. This 
was to be paid presently, or within a short time; long before 
it bound itself to perform other conditions, which the contract 
made precedent to the vesting of title. The payment being 
made to liquidate the floating debt, it was manifestly contem- 

lated it would be paid out to the creditors before it could be 
at whether the other conditions ‘would be performed. 
These bonds, together with the money paid, did go into the 
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hands of Carlisle, the chief creditor, before the purchasing 
company put itself in default, and he it was who proved the 
claim—not the T. & OC. R. R. Co. Now, whether Carlisle 
had the right to appropriate the whole fund to his use, is not 
the question. He made the proof and claimed the pro rata 
dividend. The T. & C. R. R. Co. is not shown to ave had 
anything to do with it, or to have had knowledge of it. There - 
is nothing of estoppel in this. 

We have, then, the simple case of a sale and conveyance, by 
the very terms of which the title was not to pass until the pur- 
chaser performed several enumerated conditions, within specified 
dates, long passed. Some were performed, while the weightier 
ones remain wholly unperformed, and the purchasing company 
has ceased to exist. Giving effect to the contract as made, the 
legal title still remains in the Tennessee and Coosa Railroad Com- 
pany, and the appellee has shown no equitable right to stay its 
assertion.—7 Wait’s Act. & Def. 358; 1 Jones on Mort. § 227. 

The decree of the chancellor is reversed, and a decree here 
rendered, dismissing complainant’s bill, and dissolving the in- 
junction. Let the appellee pay the costs of this suit, and of 
the appeal in the court below and in this court. 

Reversed and rendered. 


Brioxett, C. J., not sitting. 


Herring, Farrell & Sherman v. Skaggs. 
Action for False Representation in the Sale of a Chattel. 


1. Action on the case for false representation or warranty in sale of 
chattels; when complaint suficient.— the forms of pleading contained in 
the Code have the force of law, and a substantial conformity to them is 
sufficient; and hence, a complaint in an action corresponding to the 
common law action on the case for a false representation or warranty in 
the sale of personal property, which conforms substantially to the form 
of complaint prescribed in the Code for a breach of warranty in the sale 
of chattels, is sufficient. 

2. «Replication; when no departure from the complaint.—While it is a 
general rule of pleading, both at common law and under the statute, 
that a replication must not depart from the allegations of the declaration 
in any substantial matter, yet, when the cause of action is stated gener- 
ally in the declaration, the plaintiff may, if necessary, in a replication 
to a special plea, restate it in a more minute and circumstantial manner. 

3. Depositions; practice in reading to the jury.—When a party reads 
in evidence a part of a deposition taken at the instance of his adversary, 
he thereby makes it his own testimony to the same extent as if he had 
taken it, and his adversary is entitled to read the whole of it; but 
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whether it shall be read while the party offering a part of it is intro- 
ducing his evidence, or the reading of it shall be deferred until the 
introduction of evidence by the other party, is a matter of discretion in 
the primary court. 

4. Leading question; when proper.—The recollection of a witness, 
testifying to declarations of a party touching the character of metal an 
iron safe was made of, being at fault as to the name given to the metal 
by such party, the name may be suggested to him by counsel of the 
party examining him, and he asked whether the name suggested is the 
true one; leading questions being often, of necessity, allowed to aid the 
memory of a witness in recollecting names. 

5. Sale of chattel by agent; no implied authority to warrant.—A general 
agent for the sale of iron safes has no implied authority to warrant or 
represent the safes to be burglar-proof; and, in the absence of an express 
authority, the act of the agent in making such warranty or representa- 
tion would not be binding on the principal, unless there existed, at the 
time of the sale, a custom in the sale of safes to warrant or represent 
them as burglar-proof. 

6. Same; custom from which authority to warrant may be implied.—A 
custom from which the authority to make such warranty or representa- 
tion may be implied, must be a usage of sellers of safes, so well settled, 
notorious,-and continuous, as to raise a fair presumption, that it was 
known to buyer and seller, and that sales were made in reference to it. 

7. Custom; proof of.—Such a custom is a fact, and is capable of 
proof as any other fact. It may be proved by evidence of facts and in- 
stances in which it has been acted upon ; but it is not proved by evidence, 
that it was acted upon in a few particular instances of dealing; nor is 
such evidence admissible to establish its existence. 

8. Ratification by principal of unauthorized fraudulent act of agent; 
what necessary to.—If an agent, with authority to sell, defrauds a buyer 
dealing with him, the principal, not having authorized or participated in 
the wrong, is entitled to a rescission of the contract; but if, with knowl- 
edge of the wrong, he receives or retains the purchase-money, he can 
not claim immunity on the ground that it Was the unauthorized act of 
the agent. The mere reception or retention of the purchase-money, 
without knowledge of the wrong, will not, however, operate a ratifica- 
tion, or involve the principal in liability for the fraud. 

9. Abstract charge; when error to give.—If, on appeal, this court is 
reasonably convinced that an abstract charge given at the request of the 
appellee, although asserting a correct proposition of law, has misled the 
jury, the charge will be held error. 


Appear from Talladega Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

This cause was before this court at a former term, when the 
judgment of the lower court was reversed and the cause re- 
manded.—See Herring, Farrell & Sherman v. Skaggs, 62 Ala. 
180. The suit is by Newton J. Skaggs against Silas C. Herring, 
John Farrell'and Elijah Sherman, partners trading under the 
tirm name of Herring, Farrell & Sherman, and was commenced 
by attachment on 26th December, 1871. The complaint eon- 
tains three counts, the substantial averments of which are as 
follows: In the first count it is alleged, that on or about the 
28th December. 1870, the plaintiff purchased of the defend- 
ants an iron safe, designed for the purpose of holding and 
securing money and valuables, at a designated price then agreed 
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on, and afterwards paid; that he was induced to purchase the 
safe by representations made to him at the time of the purchase 
by the defendants, to the effect that the safe, which plaintiff 
had not seen, and which was afterwards delivered to him, was 
made of chilled iron, or of some sort of unusually hard and 
tough iron, a half inch in thickness, and of such a character 
that a burglar, “ with approved implements of his trade,” could 
not effect an entrance into the safe in less time than twenty- 
four hours; and that it would take twelve hours for two 
burglars, similarly armed, to enter it; that on the faith of said 
representations, and confidently believing them to be true, the 
plaintiff was thereby induced to purchase the safe, and after- 
wards to place it in his store, and to deposit therein designated 
personal property of great value and a large amount of money, 
to-wit, the sum of $5000, as he afterwards did, locking said 
safe and leaving said property and money enclosed and locked 
up therein ; and that afterwards, to-wit, on or about 22nd June, 
1871, in the night-time, and after said store had been closed, 
and plaintiff and his employees had retired to rest, the said safe 
was violently broken open by a burglar, or burglars, or other 
person or persons unlawfully engaged therein, and the said 
property and money, so deposited in said safe, was taken and 
carried away by such person or persons, and thereby became 
and continued to be wholly lost to the plaintiff. It is then 
averred that said representations were false, aud, when made, 
the defendants knew them to be false; that they were fraudu- 
lently made and intended by defendants to injure the plaintiff 
and to induce him to purchase the safe; that they were of 
facts not perceptible to plaintiff, and which, by the use of 
ordinary diligence, he could not have discovered ; that if said 
representations had not been made, he would not have pur- 
chased said safe, nor would he have risked his said property 
and money therein; that if said representations had been true 
as made, said property and money would not have been taken 
and lost to plaintiff, but the same would have been safely kept 
and preserved to him; and that said representations were not 
only false, but were grossly false, and were calculated and de- 
signed by defendants to injure the plaintiff; “and they did 
injure the plaintiff, as aforesaid, for and because the said safe 
was made of’thin iron, of less than three-eighths of an inch 
in thickness, and about one-sixteenth of an inch in thickness, 
eastly forced and broken, and was forced and broken and 
entered far more easily than defendants represented that it 
could be done; and sucl+ being the facts of the case, the said 
defendants have greatly damaged the plaintiff,” ete. 

The second count is in these words: “The plaintiff claims 
of the defendants the other and further sum of five thousand 
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dollars, as damages for falsely and fraudulently representing to 
plaintiff that a certain iron safe, sold and delivered by them to 
plaintiff, was made of very tough, hard iron, a half inch in 
‘thickness, capable of resisting alf efforts forcibly to enter it by 
one well provided burglar for the space of twenty-four hours, 
and all efforts of two well provided burglars for the space. of 
twelve hours; which facts were not perceptible to plaintiff, and 
which, by the use of ordinary diligence, plaintiff could not 
have discovered; whereby the plaintiff was induced to purchase 
_ said safe, and to risk in it a large amount of money, to-wit, 

five thousand dollars, or other large sum, whereby the said sum 
of money was lost to plaintiff, by being taken from said safe 
by a burglar or burglars, or other person or persons, by the use 
of force unlawfully, when such person or persons could not 
have done so, if such representations had been true. And 
plaintiff avers that after he had received said safe from de- 
fendants, and whilst he risked his money and other property 
in it as aforesaid, he had and kept said safe in his store-room, 
in which, during said time, he was doing business as a mer- 
chant in the town of Talladega, and during which time the 
loss aforesaid occurred; and further, that the said safe was 
made of thin iron, of less than three-eighths of an inch in 
thickness. To the damage of plaintiff five thousand dollars ; and 
hence this suit.” 

The third count alleges a sale of the safe through and by 
one. Stewart as agent of the defendants; and it is averred that 
the defendants, being dealers in such safes, employed said 
Stewart as their agent, and authorized him “to sell such safes, 
and did hold him forth to the public residing in and about the 
town of Talladega, Alabama, and elsewhere, as their general 
agent for the sale of iron safes, and such agent, being in the 
exercise and discharge of his duties and employment as such 
agent, did sell to plaintiff,’ ete. The other averments of this 
court, touching the sale of the safe, the representations made, 
their falsity, and the loss and damage sustained by the plaintiff, 
are substantially the same as those contained in the first count, 
except that the defendants are not thereby connected with the 
alleged false representations and fraud of the agent. After 
the remandment of the cause, on former appeal, this count was 
amended, by averring that the representations made by said 
agent were made by the authority of the defendants, and that 
the defendants “then and there knew them to be false.” 

To each of the counts the defendants demurred on several 
grounds. The court overruled the demurrers, and thereupon 
the defendants filed two pleas, one, in effect, the general issue, 
and the other a special plea, averring, in substance, that the 
contract for the sale of the safe was made in writing, they 
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acting by and through the said Stewart as their agent, who, 
after the contract was executed, forwarded it to them, and, on 
its receipt, they shipped the safe to the plaintiff; that at the 
time of the negotiation said Stewart had and exhibited to the 
plaintiff a pamphlet issued by them, by which the safe sold to 
plaintiff was described as a fire-progf, and not as a burglar- 
proof safe; that Stewart had no authority from them to make 
the representations touching the safe charged in the complaint, 
or any other representations in reference thereto, than that it 
was “their improved fire-proof safe;’ that if he made such 
representations, he did so without their authority, knowledge, 

or approval, and that they did not know at the time they 
received from the plaintiff the price of the safe,or at any 
other time “until since the alleged breaking and entering of 
said safe,” that Stewart had represented it as any other than a 
fire-proof safe. The contract is copied in the plea, and is 
merely an agreement on the part of the defendants to ship to 
the plaintiff, without delay, one of their “improved fire-proof 
safes,” of a designated size, etc., for a stated price, which the 
plaintiff agreed to pay within thirty days. The court having 
overruled a demurrer interposed to this special plea, the plaintiff 
replied thereto, averring, in substance, the execution of the 
contract set out in the plea, which is also copied in the replica- 
tion; denying that said writing “contained the entire contract 
concerning the sale to him by defendants of the safe in con- 
troversy ;” and averring that “ in addition thereto, and pending 
the negotiations with the plaintiff for the sale of said iron safe, 
said Stewart, by authority of defendants,” made stated repre- 
sentations as to the safe, which are substantially the same as 
are averred in the complaint; and that these representations 
constituted a part of the contract of sale. Then, after denying 
‘all other matters and statements in the said plea contained, 
uot admitted in the replication,” and averring the falsity of the 
representations, the intent and purpose with which they were 
made, and the cause of plaintiff's loss and damage, substantially 
as averred in the maalint the replication concludes: “And 
plaintiff further avers that after said contract and representa- 
tions had been made in manner as aforesaid, and after loss to 
the plaintiff had occurred, as shown in the complaint, the 
defendants, being fully informed of the said contract, repre- 
sentations and loss, before the commencement of this suit, and 
after having received the full purchase-price of said safe, 
to-wit, the sum of $80, did retain said purchase-money, and 
would not return the same to plaintiff, but still retain it.” To 
the replication the defendants demurred, assigning numerous 
grounds, one of which was, that it was an entire departure 


from the cause of action stated in the complaint. The de- 
VoL. LXxmI. 

















1882. ] OF ALABAMA. 451 


[ Herring, Farrell & Sherman v. Skaggs. } 


murrer having been overruled, the cause was tried on issues: 
made up as above stated, the trial resulting in a verdict and 
judgment for the plaintiff for $4500. 

On the trial, evidence was introduced tending to show the 
contract for the sale of the safe by Stewart, the defendants’ 
general agent for the sale of safes, the representations made by 
Stewart, the falsity of the representations and _plaintiff’s loss, 
as alleged in his complaint. The plaintiff offered no proof, 
however, tending to show that the defendants ever authorized 
Stewart to warrant or represent the safe to be burglar-proof ; 
or that the defendants had any knowledge or information that 
such representations had been made, at any time prior to the 
commencement of the suit. On the other hand, the defend- 
ants’ evidence tended to show that Stewart had no authority to 
represent or warrant the safe as any other than a fire-proof 
safe; and that they had no knowledge whatever that such 
representations had been made, until the suit was commenced. 

The plaintiff, while offering his evidence, read to the jury 
. the answers of the defendant Farrell, examined on behalf of 
defendants, to certain direct and cross interrogatories, without 
reading the entire deposition. Thereupon the defendants 
offered then to read the balance of the deposition to the jury. 
To this the plaintiff objected ; his objection was sustained, and 
the defendants excepted. The court, however, permitted the 
defendants to read in evidence the balance of the deposition, 
when they came to offer evidence in defense. A witness ex- 
amined on behalf of the plaintiff, having testified that during 
the negotiations for the sale of the safe, Stewart exhibited to 
the plaintiff a piece of crude metal, as being the material, of 
which the defendants made all their safes, was asked by 
plaintiff, whether he could state the name by which Stewart 
called the metal; and having answered in the negative, he 
was then asked by plaintiff, whether he could give the name of 
the metal, if it were suggested to him; and to this he replied 
that he thought he could. Thereupon he was asked whether 
the name of the crude metal was “speigel eisen ;’ and he was 
allowed to answer, against defendants’ objection, that it was ; 
and the defendants excepted. One Storey, a witness examined 
on behalf of plaintiff, having testified that a short time before 
the burglary, : borrowed from the plaintiff $800, one evening 
after the bank had closed, and he returned the amount to the 
plaintiff on the next morning, further stated that plaintiff “ got 
this money out of an old-style Herring safe.” To this state- 
ment defendants objected, and moved to exclude it from the 
jury ; but their objection and motion were overruled, and they 
excepted. . 

The plaintiff examined one Wood as a witness, who testified 














452 SUPREME COURT ‘ (Dee. Term, 


(Herring, Farrell & Sherman v. Skaggs. | 


‘ that he had been engaged in merchandising since 1857, and in 
the town of Talladega since the war, and that there was “a — 
custom in Talladega and vicinity, at the time of said sale, for 
agents of iron safe-dealers to represent the quality of the safes 
they offered to sell, as there was in the case of agents for the 
sale of other goods.” On cross-examination, however, he 
further testified that ‘he did not recollect of any agent comin 
to him to sell sates prior to 1870; that in the fall of that year, 
he bought a safe of said Stewart, and did not know of such 
agent having sold safes to any other person.” Thereupon, the 
defendants moved to exclude the evidence of said witness, but 
the court overruled his motion, and they excepted. Two other 
witnesses were examined touching the existence of such a 
custom, but their evidence only tended to show two instances 
of sales of safes known to them, upon which they based their 
statement that such a custom existed. Exceptions were re- 
served by defendants to the rulings of the court in allowing 
this evidence to go to the jury. 

Exceptions were also reserved by them to charges given and 
to charges refused. The opinion does not render it necessary 
to set out these charges. 

The rulings above mentioned, with others, are here assigned 
as error. 


Watpen & Bisnor, Lewis E. Parsons and Bownon & Knox, 


for appellants. 
Saw’t F. Rice and Gro. W. Parsons, contra. 


BRICKELL, C. J.—We can not regard it as necessary to 
consider separately the several causes of demurrer assigned to 
the complaint. Some of them are not well taken, if the suffi- 
ciency of the complaint was tested by common law rules.’ The 
Code establishes a system of pleading essentially different from 
that prevailing at common ioe, and the forms of complaint 
prescribed are, it has been said, rather a statement of iegal con- 
clusions than of the facts which constitute the cause of action. 
Randolph v. Sharpe, #2 Ala. 265. These forms have the force 
of law, and it is expressly declared that substantial conformity 
to them is sufficient.—Crimm v. Crawford, 29 Ala. 623. This 
action corresponds to the common law action on the case for a 
false representation or warranty in the sale of chattels; and a 
form of a complaint for a breach of warranty in the sale of 
chattels is prescribed by the Code, to which this complaint con- 
forms substantially, and it must, therefore, be regarded as sufti- 
cient.— Herring v. Skaggs, 62 Ala. 180. 


It is a general rule in pleading at common law, unchanged 
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by the Code, that a replication must not depart from the allega- 
tions of the declaration in any substantial matter.—1 Chit. PI. 
643 ; McAden v. Gibson, 5 Ala. 341; Eskridge v. Ditmars, 51 
Ala. 245. A departure in pleading is said to be when a party 
quits or departs from the case or defense which he has first 
made, and has recourse to and assumes another new ground of 
complaint or of defense. This is not allowed, ‘“ because the 
record would, by such means, be spun into endless prolixity.” 
1 Chit. Pl. 644. But while it is not permissible for the plain- 
tiff to depart from the cause of action stated in the complaint, 
and by a replication to resort to another new cause of action, yet, 
when the cause of action is stated generally in the complaint, 
he may, if necessary, in a replication to a special plea, restate it 
in a more minute and circumstantial manner.—1 Chit. P]. 624. 
This is the character of the present replication ; it is a more 
precise and particular repetition of the cause of action stated in 
the complaint, rendered necessary, or supposed by the pleader 
to have been rendered necessary by the special plea. The de- 
murrer to it was not well taken. 

The plaintiff, having read in evidence a part of the deposi- 
tion of Farrell, taken at the instance of the defendants, thereby 
made it his own testimony to the same extent as if he had 
taken it.—Jewell v. Center, 25 Ala. 498. The defendants were 
entitled to read the whole; it could not be garbled by the plain- 
tiff. But we can not see what injury could have resulted from 
postponing the reading of the whole, until the defendants were 
introducing their own evidence. The reading of the whole by 
them was not in the nature of a cross-examination of a witness 
introduced by the plaintiff ; and it was a matter of discretion in 
the cireuit court whether it should be read while the plaintiff 
was introducing evidence, or deferred until the introduction of 
evidence in defense. 

The exhibition by Stewart of the metal, and his declarations in 
reference to it were contemporaneous with the sale and the 
alleged false representation. They were parts of the res geste, 
taking the term in its narrowest sense. If the recollection of 
the witness was at fault as to the name given the metal, there 
was no impropriety in repeating it to him, and inquiring, oo 
the inquiry was in the form of a leading question, whether the 
name repeated was the true one. Leading questions are of . 
necessity often allowed to aid the memory of a witness in re- 
calling names.—1 Whart. Ev. § 501. 

The statement of the witness Storey, that the money loaned 
him by the plaintiff was taken from an old style Herring safe, 
was not objectionable. In describing such a transaction, a wit- 
ness will often involuntarily speak of time or place as connected 
with it. 
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It is an elementary principle, that an authority conferred 
upon an agent, whether general or special, unless a contrary 
intent is plainly manifested, includes the means which are nec- 
essary and usual to execute it with effect.—Story on Agency, 
$60. An agent, “authorized in general terms to sell, is assumed 
to have power to take all the usual steps to affect the sale; and 
of what is usual, the jury is to determine.””— Whart. on Agency, 
$ 187.- The sale in the present case was made by an agent of 
the defendants, who was without express authority to warrant 
the quality or capacity of the safe, or to make any other repre- 
sentation or warranty, than that it would correspond to a printed 
description with which he was furnished. It was in reference 
to this view of the case, that we said, when it was here ata 
former term: “In the absence of proof of express authority 
to warrant, it was incumbent on the plaintiff to show a custom 
in the sale of safes to warrant them as burglar-proof. Either 
the express authority, or the authority implied from such proven 
custom, would constitute the act of the agent the act of the 
Snege aed but the law does not imply the authority from the 
act that Stewart, who conducted the sale was a general agent.” 
Herring v. Skaggs, 62 Ala. 186. The custom to which we re- 
ferred was the usage of sellers of safes, so well settled, notori- 
ous, and continuous, as to raise a fair presumption, that it was 
known to buyer and seller, and that sales were made in reference 
to it. Such a usage is a fact, and is as capable of proof as any 
other fact. It may be proved by evidence of facts and intsances 
in which it has been acted upon. It is not proved, nor is evi- 
dence that it was acted upon in a few particular instances of 
dealing, admissible to establish its existence.--- esha v. Holland, 
12 Ala. 513; Austill v. Crawford, T Ala. 335; Smith v. Rice, 
56 Ala. 417; M. & M. R. R. Co. v. Jay, 61 Ala. 247; Adams 
v. Otterback, 15 How. (U. 8.) 539; Berkshire v. Proctor, 7 
Cush. 417. Applying this rule to the evidence which was in- 
troduced to show a usage prevailing in Talladega for agents 
offering safes for sale to represent the qualities of the safes, 
and it ought not to have been admitted. Three isolated in- 
stances of sales made in the course of three or four years are not 
sufficient or competent evidence to establish a usage of trade, by 
which the rights and liabilities of parties are to be measured 
and determined, to the exclusion of the known and settled 
principles of law. Usages of trade are not recognizable, unless 
they have the essential elements of certainty, notoriety, and con- 
tinuity, bringing themselves home to the knowledge of those 
who are concerned in the trade or business to which they may 
pertain. The courts adhere strictly to this principle, as essential 
to a fair administration of justice. If it were departed from, 


uncertainty, insecurity in the transaction of business, and in- 
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justice would result. Parties could not know what were their 
rights or duties, if they were to be determined by loose evi- 
dence of some merely local, indefinite and partial usage. Evi- 
dence of a usage of sellers to represent the qualities of safes 
they sold or offered for sale, is essentially different from the 
usage it was permissible to prove in this case—a usage to give 
an extraordinary and hazardous warranty, that the safe had 
capacity to resist, for a definite number of hours, the arts or 
devices or violence of burglars. Representations or warranties 
of the character and quality of a thing sold refer to the thing 
itself, and it may be usual to make or give them. They have 
generally no reference to the acts of others, especially the un- 
lawful acts of criminals ; certainly not of absolute or compara- 
tive security against such acts. It was error to allow this evi- 
dence to be submitted to the jury. And it is a necessary 
result, that the several instructions which are based upon the 
hypothesis of the existence of a custom or usage in Talladega, 
for sellers, or the agents of sellers of safes to warrant them, or 
to make a warranty or representation of the kind imputed to 
the agent Stewart, are erroneous. 

It is an elementary doctrine, that a principal may, by ratifi- 
cation, render himself liable for the unauthorized acts or decla- 
rations of his agent. And if an agent to sell defrauds a buyer 
dealing with him, the principal, not having authorized or par- 


ticipated in the wrong, is entitled to a rescission of the contract ; 
but if, with knowledge of the wrong, he receives or retains the 
purchase-money, he can not claim immunity on the ground that 
it was the unauthorized act of the agent-—Herring v. Skaggs, 


62 Ala. 186: 1 Smith’s Lead. Cases (7th Am. Ed.) 349. But 
merely receiving or retaining the purchase-money will not 
operate a ratification, or involve the principal in liability for the 
fraud of the agent. Ratification is in the nature of a contract ; 
it is the adoption of, and assent to be beund by the act of 
another. There can be no ratitication, unless there is previous 
knowledge of all the facts and circumstances attending the act 
to be ratitied.—Story on Agency, § 239. There is a want of all 
evidence that the defendants had any knowledge or information 
that Stewart had made the representation which is averred to be 
false or fraudulent, or had given any warranty whatever as to 
the quality of the safe, until after the commencement of this 
suit. The instructions to the jury upon this point may state a 
correct legal proposition, but they are without evidence to sup- 
port them; they are abstract, It is a rule of this court, that an 
abstract charge, asserting a correct proposition of law, is not an 
error for which a judgment will be reversed, unless we are 
reasonably convinced that it must have misled the jary.— Zowns 
v. Riddle, 2 Ala. 694; Partridge v. Forsyth, 29 Ala. 200 ; 
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Russell v. Erwin, 38 Ala. 44. There can be no doubt that the 
jury were misled by the instruction to which we have referred ; 
the verdict is convincing. 
The judgment is reversed and the cause remanded. 


Clark, Adm’r, v. Guard. 
Settlement of Insolvent Estate. 


1. Appeal by creditor from settlement of insolvent estate; supersedeas 
not required or authorized.—A creditor of an insolvent estate, whose 
claim has been disallowed on final settlement in the probate court, is not 
required, or authorized, on appeal to this court, to supersede the decrees 
in favor of other creditors; but, under the statute (Code, 1876, § 2578), 
the administrator should, on motion, be allowed to retain and reserve 
**a ratable proportion ’’ of the moneys in his hands for the payment of 
such claim. 

2. Same; when appealing creditor not barred on remandment of cause. 
In such case, decrees rendered against the administrator in favor of 
creditors whose claims were allowed, distributing the entire fund in the 
hands of the administrator, and payment thereof by him pending the 
appeal, without moving for an order to allow him to retain funds in his 
hands.to pay the claim of the appealing creditor in the event he is suc- 
cessful, will not bar such creditor from proving his claim, and obtaining 
a decree thereon against the administrator, on settlement made after a 
reversal of the decree rendered against him on the first, settlement, and 
a remandment of the cause. 

3. Same; when appealing creditor not required te proceed against other 
creditors.—The administrator, in such case, can not compel the appealing 
creditor to proceed against the creditors whose decrees were paid by the 
administrator, under the provisions of section 2585 of the Code of 1876. 

4. Final settlement of insolvent estate; when exception to creditor's: 
claim insufficient.—An exception by one creditor to the claim of another, 
on final settlement of an insolvent estate in the probate court, setting up 
the statute of limitations of three years, without averring that the con- 
- tested claim is an open account, is insufficient. 

5. Same; allowance of costs and attorney’s fees to administrator. 
Under the facts of this case, it was held that reasonable attorney’s fees 
and costs, both in the probate court, and im this court, on appeal by a 
creditor whose claim was contested and disallowed, on the settlement of 
an insolvent estate, should be allowed to the administrator, although, on 
the appeal, the decree of the probate court was reversed and the cause 
remanded. 

6. Same; when-attorney’s fees should not be allowed.—Attorney’s fees 
shduld not be allowed to an administrator on the final settlement of an 
insolvent estate, for filing a petition for allotment of dower to the widow, 
when, not being pressed, it failed, on the death of the widow, and if it 
had been pressed with reasonable diligence, dower could have been 
allotted in time to secure a lease of the premises for the next succeeding 

ear. 
: 7. Same; when administrator chargeable with rents.—But, in such case, 
he is chargeable with the rents, the loss of which resulted from the 
failure to have dower assigned. 
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8. Same; when administrator not chargeable with interest.—Heid, under 
the facts of this case, that the administrator was not chargeable with 
interest as damages for delay in making final settlement and distribution. 


Appr from Greene Probate Court. 

Tried before Hon. W. C. Ortver. 

In the matter of the final settlement of Thomas C. Clark, 
as the administrator of the estate of Benjamin W. Hale, de- 
ceased. 

The estate of the said Benjamin W. Hale, deceased, having 
been declared insolvent, a final settlement thereof by Thomas 
©. Clark, the administrator, was had in said court, on the 20th 
June, 1879, when claims of creditors were passed on, and de- 
crees entered in favor of the creditors whose claims were 
allowed. On that settlement a claim in favor of Andrew J. 
Guard, who claimed to be a creditor, was disallowed and 
rejected. From that decree he appealed to this court; and on 
that appeal the decree of the probate court was reversed, and 
the cause remanded.—See Guard v. Hale's Adm’r, 64 Ala. 
479. After the cause was remanded, a settlement of the estate 
was again made, whereon bills of exceptions were signed and 
sealed in favor of both the said Guard and thesaid Clark; and 
beth of them prosecuted appeals to this court from the decree 
rendered thereon; and errors are here separately assigned by 
them. 

As shown by the bill of exceptions taken by the adminis- 
trator, he “ objected to going into any settlement of the estate, 
on the grounds that, on the former settlement of this estate in 
this probate court, distribution was made of all the assets to 
different creditors, and- decrees rendered respectively in favor 
of said creditors; that said decrees were not superseded when 
an appeal was taken from said former settlement bysaid A. J. 
Guard, and that no order was made on the former settlement, 
allowing this administrator to retain in his hands A. J. Guard’s 
proportionate share of the money in the administrator’s hands, 
‘to await the decision of the contest of said claim ; and that 
the administrator, prior te the reversil by the Supreme Court 
of the decree rendered on the former settlement, and on the 
demand of the respective creditors in whose favor the decrees 
were rendered, fully settled and paid to each of said creditors 
the amount decreed to them on said settlement.” And in sup- - 
port of his objection he offered to prove the facts on which it was 
based ; but the court, holding that “under the decision of the 
Supreme Court in this cause, the decree of this court was null 
iat void, and that it was the duty of the probate court to re- 
state said account, as if no settlement had been made,” over- 
ruled the administrator's objection, and -he excepted. The 
administrator then objected “to the court passing on the items 
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of debit and credit contained in the account on former settle- 
ment, and which were allowed and passed on by the probate 
court on said former settlement, and not excepted to ;” but the 
court overruled the objection, and the administrator excepted. 
The said Guard also filed exceptions to several claims filed 
against said estate, and which had been allowed to creditors on 
former settlement; and his exceptions were sustained, the 
claims disallowed, and the administrator duly excepted. The ~ 
facts touching these exceptions are sufliciently stated in the 
opinion. He also objected to the allowance of credit to the 
administrator for amount (shown to be reasonable) paid by the 
latter to his attorney for representing him on former settle- 
ment; and the objection was sustained, and the administrator 
excepted. The administrator moved to be allowed as credits 
(1) amount paid by him to his attorney for representing him 
on the former appeal taken by Guard ; (2) amount of costs of 
this court on that appeal; and (3) amount of costs of probate 
court for transcript on that appeal; all of which he had _ paid. 
On objection by Guard, the court refused to allow these several 
motions, and the administrator duly excepted. 

From the bill of exceptions taken by the said Guard it ap- 
pears, that the said decedent died in February, 1871, and that 
the administrator was appointed on 4th August, 1871; that in 
July, 1873, the administrator filed a petition to set apart dower 
to the decedent’s widow, but the widow died in the spring of 
1874, before his petition was acted on; that the only lands of 
which the decedent died seized and ‘possessed were lands on 
which he resided at the time of his death; that in June, 1876, 
on a petition filed in March, 1876, these lands were allotted as a 
homestead to the decedent’s minor child, and the estate was 
thereby rendered insolvent; and that Guard’s claim, consti- 
tuting more than one-third of the indebtedness of the estate, 
was not presented to the administrator, or filed against the 
estate, until December 14th, 1877. Guard objected to the 
allowance of a credit claimed by the administrator for an 
amount paid attorneys for services rendered on the petition to 
have dower assigned to the widow ; but his objection was over- 
ruled, the credit allowed as claimed, and he excepted. The 
said Guard also moved to charge the administrator with two- 
thirds of the value of the rent of said lands for the year 1873, 
and with the full value of the rent thereof for the year 1874. 
These motions were overruled, and said, Guard duly excepted. 
It appears that the administrator charged himself with the rent 
of said land for the year 1875. It further appears from said 
bill of exceptions, that the year before the decedent’s death, 
he and certain laborers made a crop of cotton of sixteen bales, 


“as tenants in common, the laborers being entitled to one-third ; 
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that the cotton lay in the seed until the administrator was 
appointed, and he then made a contract with Mayes & McAl- 
pine to haul the cotton to the gin. and to haul it to the depot, 
and agreed to pay, and did pay‘them the amount” of $48.75; 
and that the administrator sold the cotton, and afterwards 
settled with the laborers, and paid them their one-third of the 
proceeds, without reserving their part of the said sum of $48.75, 
paid out for hauling. On the settlement Guard objected to 
the allowance of one-third of said amount; but the court over- 
ruled his objection, and allowed said amount in ful , and he 
excepted. It further appears that the proczeds of this cotton 
were collected by the administrator on Ist January, 1872; that 
from June to November, 1572, he paid out for said estate 
about $145; and that on 18th July, 1872, he loaned out about 
$350 of the moneys of said estate, and he charged himself 
with interest thereon until Ist March, 1875, which was the 
only interest charged against him on said settlement ; and that 
the proceeds of said cotton, said interest, and rent of tle lands 
for the year 1875, constituted the only items of debit with 
which he had charged himself in his account. The adminis- 
trator filed the statutory affidavit, denying the nse of the funds 
of the estate for his benefit or profit. The said Guard moved 
to charge the administrator with additional interest, on the 
ground that he unreasonably delayed the settlement of the 
estate. This motion the court overruled, and Guard excepted. 

In this court, the said parties assign the adverse rulings 
noted above as error. 


1882. } 


Crark & McQvren and T. W. Coreman, for appellant 
Clark. 


Heap & Butter, contra. 


STONE, J.—We can not agree with the administrator, that 
the final settlement of this estate in June, 1879, and the pay- 
ment by him of the decrees therein rendered, are a bar to the 
later settlement, from which the present appeal is prosecuted. 
It was no part of Guard’s’ duty to supersede the decrees in 
favor of other creditors, rendered on the first settlement. That 
was a matter which did not concern him, and to which he was 
not a party. We have no statutory provision authorizing a 
supersedeas by one creditor, whose claim has been disallowed, 
of decrees rendered in favor of other creditors, whose claims 
‘have been allowed. Section 2578 of the Code of 1876 pro- 
vides for such a case. When, on final or partial settlement of 
an insolvent estate, litigation i is still pending, and remains un- 
decided, over a contested claim against the estate, distribution 
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or disbursement should not be made of the entire assets, until 
the contention over such claim is finally settled. If the claim 
is disallowed in the court below, and an appeal is claimed, then 
the administrator should, on motion, be allowed to retain and 
reserve “in his own hands a ratable proportion of such moneys 
for such [claim or} claims as may be then contested and un- 
decided.” A decree of disbursement should never be su made, 
as to compel the administrator to pay out money, which he is 
liable, under pending litigation, to pay again, and to another. 
When such questions arise, the settlement is not properly a final 
one. It should be so far made partial, that there will be 
left in the hands of the administrator a sufficient fund to meet 
the liability, rendered contingent by the continuing litigation. 
Yet, in such case, the probate court is not put in fault, unless 
the administrator move therefor. 

It is contended for the administrator that Guard should not 
have had a decree against him, but should have been left to his 
suits against other creditors, who have been paid more than 
their several shares as shown by the re-distribution. Section 
2585 of the Code is relied on in support of this position. We 
do not so understand that section. Section 2568 of the Code 

rovides that any claim against an insolvent estate, to be al- 
owed, must be tiled within nine months after such declaration, 
or after the same accrues. Some claims do not, from their 
very nature, accrue until more than nine months after the dec- 
laration of insolvency. Security debts paid after that time are 
of this class. If such claims are presented after final settle- 
ment and distribution, there will have been left nothing in the 
hands of the administrator with which to pay them, and hence, 
no decree for payment can be rendered against him. Such 
creditors can have no recourse, save that provided by section 
2585. We need not, and do not decide whether Guard can re- 
sort to the remedy provided by section 2585. All we decide 
now is, that the administrator can not compel him to do so. 
This, for the reasons stated in the first paragraph of this 
opinion. The first final decree—that of 1879—has heen re- 
versed and annulled by this court, and it now stands for 
naught.—Guard v. Hale, 64 Ala. 479; Shelton v. Carpenter, 
60 Ala. 201, 212. 

The creditor, Guard, filed exceptions to most of the claims, 
except his own. His exceptions were, “1--that the same is 
not a just claim against said estate ; 2--the said claim is barred 
by the statute of limitations of three years.” The judge of 
probate sustained the second of the exceptions, and disallowed 
several of the claims on that ground. In the state in which 
this record is presented, it was necessary for the administrator 


to make proof of the justness of the claims, which were in the 
VOL. LXXIIL. 
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shape of accounts. x parte aftidavits were not sufficient, if 
objected to. But there is another reason why the probate 
court erred in disallowing these claims. The three years limi- 
tation is a bar only to open accounts, and a plea of the statute 
of limitations of three years is not good, unless it avers the 
claim is an open aecount.—Code of 1876, § 3229; 2 Brick. 
Dig. §§ 123 to 129. The exception fails to aver the claims 
were open accounts, and it is therefore insufficient. This ex- 
ception should have been disallowed. We may add that it 
does not affirmatively appear that any of the claims were what 
the law terms open accounts, while some of them, if not all, 
bear evidence of not being open accounts. 

. Reasonable attorney’s fees, and costs, both in the court below 
and in this court, should be allowed the administrator. This 
applies alike to the former and the present settlements. 

he charge for filing the petition for the allotment of 
dower should not have been allowed. That petition was al- 
lowed to fail, because it was not pressed. If it had been prose- 
cuted with reasonable diligence, dower could have been allotted 
in time to secure a lease of the premises for the next succeed- 
ing year. The failure to prosecute the petition left the service 
without profit to the estate—Mundin v. Bailey, 70 Ala. 63. 
For the same reason, the administrator should have been charged 
with two-thirds of the rent for 1874, as the failure to realize it 
was the result of the failure to have dower allotted. 

There does not appear any reason why the administrator 
should not be charged with one-third of the sum paid for haul- 
ing, ginning and packing the cotton. From any thing shown 
in the record, he could and should have retained that sum out 
of the third allotted to the laborers. 

We tind nothing in this record to require or justify any 
greater charge of interest against the administrator, than was 
adjudged by the probate court. . The case is, in many respects, 
peculiar. 

There must be a reversal on the assignments of error by each 
party. Let the costs of the transcript be divided between the 
two appellees. 

Reversed and remanded. ° 
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Weems v. Weems. 
Bill in Equity to enjoin Judgment at Law. 


1. Injunction; dissolution of on denials in answer.—As a general rule, 
subject to some exceptions, an injunction should be dissolved, when the 
answer contains a full, explicit and complete denial of the allegations on 
which the equity of the bill rests. 

2. Defense of suit against guardian of non compos mentis; negligence of 
guardian imputable to ward.—When. a person has been declared non 
compos mentis, his guardian may be suec on any contract, tort, de- 
fault, or miscarriage, made, done, or suffered before he was so declared ; 
and when such suit is defended by his guardian, the negligence of the 
guardian, or his attorney, is, to some extent at least, imputable to the 
ward, as that of trustee is often visited upon the cestui que trust. 

3. Injunction against judgment at law; when properly dissolved on 
denials in answer.—Where a bill in equity seeks to enjoin a judgment at 
law on defenses which could have been made in the court of law, no re- 
lief can be obtained without averring and proving (1) that the complain- 
ant has a good and meritorious defense to the entire cause of action, or 
to so much thereof as he proposes by his bill to litigate; (2) that his 
failure to defend at law was not attributable to his own omission, neglect 
or fault; and (3) that such failure was attributable to fraud, surprise, ac- 
cident, or some act of his adversary; and an injunction issued on the 
filing of such bill should be dissolved, when, by answer, these facts are 
denied. 


Apprat from Cherokee Chancery Court. 

Heard before Hon. N, 8. Granam. 

This was a bill in equity by Joel Weems, Moses W. Mad- 
dux and James H. Savage against Asa Weems, seeking to en- 
a a judgment at law obtained by Asa Weems against Joel 

eems, and an execution issued against the said Joel, and Moses 
W. Maddux and James H. Savage, as sureties on a supersedeas 
bond, executed for the purpose of an appeal from said judg- 
ment to this court, on aftirmance here of said judgment. Ac- 
cording to the averments of the bill, the mind of Joel Weems 
having become “disordered and deranged,” he was, on 15th 
January, 1876. by decree of the probate court of said county, 
based on a petition filed by Asa eam, his son, adjudged and 
declared a “lunatic or non compos mentis ;”’ and he was sent to 
the Lunatic Assylum of this State, where he remained until 
about Ist April, 1876, when he was discharged on the ground 
that he had been restored to sanity. Moses W. Maddux was 
appointed guardian of said Joel. On 26th October, 1878, the. 
said Joel “twas arrested by Moses W. Maddux and others on a 


charge of lunacy, and he has, since said date, been under the 
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control of the said Moses W. Maddux, in Cherokee county, 

Alabama; and orators aver that said Joel occasionally has lucid 
intervals, ‘and is now in the enjoyment of one of those lucid 
intervals.” On 2d April, 1879, said Asa instituted a suit in 

the Cirenit Court of Cherokee county against the said Joel, 
based on an account for goods, wares and merchandise sold, 
and money had and received; and on 27th Febrnary, 1880, 
he recovered the judgment here sought to be enjoined. When 
that cause was called for trial, on motion of the said Asa, and 

on proof to the court that said Joel was then a lunatic, the 
circuit court appointed two attorneys to represent the said Joel. 

At the time of the service of the summons and complaint in 

that cause, and at the time of the trial, the said Joel was a 

raving maniac, under strick guard, and mentally incapable of 

attending to the defense of the syit, or of advising others in 

reference thereto. From the judgment rendered in said suit, 
an appeal was taken to this court “for said Joel by his at- ’ 
torneys,” and said judgment was superseded by execution of 
the bond required by the statute in such cases, by Moses W. 
Maddux, guardian, and the said Maddux, individually, and 
James H. Savage, as sureties. On the appeal, the judgment : 
of the circuit court was affirmed on account of a defect in the 

bill of exceptions, the merits not having been considered ; and 

afterwards the execution sought to be enjoined was issued. 

telief against the judgment is “sought on the grounds, that the 

said Joel owed the said Asa nothing; that the judgment was 
obtained by and through the false and fraudulent testimony of 

the said Asa, which is set out in great detail; and that by reason 
of surprise, the attorneys were not prepared to show the true 

character of said testimony. The bill also, by averments of 

facts and circumstances not necessary to be here stated, seeks 

to exculpate the guardian of the said Joel from fault or negli- 

gence touching the defense of said suit. Recently discovered 
evidence is also averred, by which the falsity of the said Asa’s 
ela:m could be shown 

The defendant answered the bill under oath, and incorporated 

therein a demurrer, assigning numerous grounds; and there- 

upon he moved for a dissolution of an injunetion issued on the 

filing of the bill, on the denials contained in his answer, on the 

demurrer, and on the want of equity in the bill. The ‘denials 

in the answer are sufficiently indicated in the opinion. The 

chancellor, being of opinion that “the material averments of 

the bill are denied by the sworn answer of the defendant,” 

caused a decree to be entered, dissolving the and 

that decree is here assigned as error. 











, 
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Cropton, Herserr & Cuampers and Savace & Dantet, for 


appellants. . 
Warts & Sons, contra. 


SOMERVILLE, J.—This appeal is from an interlocutory 
decree of the chancellor, dissolving an injunction which was 
procured to enjoin a a at law, rendered in favor of the 
appellee against Joel Weems, one of the appellants, a non 
compos, who defended by his guardian. 

An injunction may be dissolved, either because the answer 
denies the facts on which the equity of the bill rests, or because 
the bill is wanting in equity, assuming all the facts alleged to 
be true.— Miller v. Bates, 35 Ala. 580; Bishop v. Wood, 59 
Ala. 253. The chancellor does not seem to have considered 
the equity of the bill, but places his ruling upon the denials of 
the answer alone. — 

The principle governing in such cases is, that where the 
answer contains a full, mc Hm and complete denial of the alle- 


. gations on which the equity of the bill rests, the injunction 


. should generally be dissolved.— Bishop v. Wood, 59 Ala. 253 ; 


Saunders v. Cavett, 38 Ala. 51; Mallory v. Matlock, 10 Ala. 
595; 1 Brick. Dig. 677, § 548. There are exceptional cases 
in which, however, this rule is not applied.— Chambers v. The 
Ala. Iron Co., 67 Ala. 353; Miller v. Bates, 35 Ala. 580; 
Rembert v. Brown, 17 Ala. 667. 

The decree of the chancellor in this case is undoubtedly 
correct. The answer of the respondent denies, unequivocally 
and explicitly, every everment in the bill tending to impute 
fraud in the procurement of the judgment sought to be en- 
joined, and every allegation of fact assailing the justness or 
correctness of the demand on which the judgment was based, 
or even bringing in question the fairness of the trial, or the 


’ truthfulness of the testimony rendered. There is a complete 


denial also of the facts alleged in support of the averment of 


‘surprise, as well as of those allegations made with the view of 


exculpating the complainant’s guardian from fault or negligence 
in having failed to make defense of the suit at law. Although 
the complainant was a person of unsound mind, his guardian 
could be lawfully sued for any contract, tort, default or mis- 
carriage of himself, as a legal ward, which was made, done or 
suffered befpre such ward was placed under guardianship. 
Code, 1876, § 2795. The negligence of the guardian, or his 
attorneys, must, therefore, to a certain extent at least, be imputed 
to the ward, as that of the trustee is often visited upon the 
cestui que trust.— Broda v.. Greenwald, 66 Ala. 538. 

The defense sought to be set up in the bill against the judg- 


VoL, LXXIII. 
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ment of the appellee could clearly have been made in a court 
of law, and where this is the case, no complainant can obtain 
relief in equity without averring and proving three states of 
fact : (1) that he has a good and meritorious defense to the 
entire cause of action, or to so much of it as he proposes by 
his bill to litigate ; (2) that his failure to defend at law was not 
attributable to his own omission, neglect or fault; (3) that it 
was attributable to fraud, surprise, accident, or some act of his 
adversary.—fZair v. Lowe, 19 Ala. 224; Collier v. Falk, 66 
Ala. 223; Norman v. Burns, 67 Ala. 248; James v. James, 
55 Ala. 525; 1 Brick. Dig. 666, § 376. It is obvious that the 
denials of the answer in the present case go to these three vital 

ints in the case made by the bill ; and this was sufficient to 
justify the dissolution of the pending injunction. 

The decree of the chancellor must be affirmed. 


Denniston v. Alabama Gold Life Insur- 
ance Company. 


Bill in Equity for Foreclosure of Mortgage. 


1. Equitable separate estate; when deed does not create.—A deed con- 
veying land jointly to husband and wife and to “ their heirs and assigns, 
to their own use and behoof, in fee simple,’’ does not make the wife’s 
interest in and to the lot her equitable separate estate. 

2. Bill in equity by corporation; averment of corporate powers.—While, 
in a bill in equity by a corporation, it is not necessary to set out the 
whole charter, it is safer to state, as fact, enough of the charter to show 
the business proposed to be engaged in; and if the power claimed be 
not implied in the name and purpose of the corporation, it would be well , 
to state, as fact, the language of the charter under which the right is 
asserted. 


Apprax from Lee Chancery Court. 

Heard before Hon. N. S. Granam. | 

The bill in this cause was filed on 31st October, 1877, by the 
“Alabama Gold Life Insurance Company, a corporation by the 
laws of the State of Alabama,” against Edward and Josephine 
Denniston, seeking the foreclosure of a mortgage executed by 
the defendants to the “Alabama Gold Life Insurance Com- 
pany,” on three several lots of land in the city of Opelika, to 
secure the payment of a note made by the defendants, and pay- 
able to the “Alabama Gold Life Insurance Company.” Copies of 
the note and mortgage are exhibited with the bill; and neither 
of them recites the consideration of the note, or that said com- 

30 
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pany is a corporation. In the bill, as originally filed, the con- 
sideration of the note is not averred; and the only averment 
contained therein, touching the corporate existence or powers 
of the company, is in the opening sentence of the bill, after 
the address, as copied above. Nor does the bill, as originally 
filed, aver that the defendants were man and wife, or what 
interest or title they or either of them had in the land con- 
veyed. The mortgage, however, recites that they were man 
and wife. The court having sustained a demurrer to the bill, 
interposed by both defendants, on the ground that the bill 
failed to aver the incorporation of the complainant, and its 
power to take and hold the note and mortgage, the bill was 
amended by adding an averment thereto, in substance, that the 
complainant was a private corporation, organized under the 
general statutes of Alabama, and by said statutes, and its 
charter thereunder, authorized to insure human life against 
loss, and to loan money, discount notes, “and generally to do 
all things necessary, or incidental to its main business of 
insuring lives ;” and that in its organization, there was a com- 
pliance with all the statutory requirements. To the bill as 
amended the defendants also demurred on the grounds, in sub- 
stance, among others, (1) that the bill failed to show that the 
complainant was authorized to take and hold the note and 
mortgage, and (2) that the copy of the mortgage exhibited 
with the bill showed that Josephine Denniston was a married 
woman, and no facts are alleged authorizing a suit against her. 
The demurrer to the bill as amendéd was, in 1879, overruled ; 
and thereupon the defendants answered; the said Josephine 
Denniston setting up her coverture, and averring that the lands 
described in the mortgage belonged to her as her statutory 
separate estate. At the March term, 1882, of said court, the 
cause was submitted for decree on pleadings and proof; and at 
‘the same term the chancellor filed an opinion, refusing to 
render a decree in the cause, on the ground that both bill and 
answer were defective in their averments as to the character 
of the estate which Mrs. Denniston had in the land described 
in the mortgage; and returning “the file into court for such 
course as the parties may deem best or necessary to protect 
their respective interests.” Thereupon the complainant again 
amended the bill by averring, (1) that of one of the lots con- 
veyed by the mortgage, describing it, “the defendants were 
jointly seized in moieties, under a deed executed March 9th, 
1871, by D. B. Preston and wife, in and by which it was con- 
veyed to said respondents, and their heirs and assigns, to their 
own use and behoof in fee simple ;” (2) that in another of the 
lots eonveyed by the mortgage, describing it, Mrs. Denniston 
* had no interest, except a possible right of dower ;” and (3) that 
VoL. Lxxim. 
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she owned a moiety of the other lot conveyed by the mortgage as 
her statutory separate estate, as to which no relief was sought 
against her. The defendants demurred to the bill as thus 
amended, insisting (1) that the bill as amended fails to show 
that the complainant had any power to take and hold the note 
and mortgage described in the bill ; and (2) that the bill shows 
that Mrs. Denniston held and owned the interests in the land 
averred by the bill to be in her, as her statutory, and not her 
equitable separate estate. 

The chancellor overruled the demurrer to the bill as last 
amended ; and that decree is here made the basis of the assign- 
ments of error. A motion was made by the appellee to strike 
out the assignments of error; but the grounds of the motion 
are not disclosed by the record. me: 


G. D. & G. W. Hoorrr, for appellants. 
J. M. Cuirron, contra. 


STONE, J.—The averment in the amended bill, by which 
it is cag to show Mrs. Denniston had an equitable separate 
estate in the lot mortgaged, is that it was conveyed to the hus- 
band and wife “and their heirs and assigns, to their own use 
and behoof in fee simple.” This clause contains no word that 
excludes the marital rights of the husband, and consequently 
fails to show that Mrs. Denniston’s right in and to the lot was 
an equitable separate estate. It is not shown she had any 
power to make the mortgage.— Coleman v. Smith, 55 Ala. 368 ; 
Conner v. Williams, 57 Ala. 131; Miller v. Voss, 62 Ala. 122. 

The averments as to the incorporation, powers and purposes 
of the complainant corporation, are scarcely sufficient. True, 
the note and mortgage, on their face, estop the mortgagors from 
disputing that the company was properly organized.- It does 
not sufficiently show the purpose and powers of the corporation. 
These should be stated as facts, and not as conelusions. While 
we would not hold it necessary. to set out the whole charter, it 
would be much safer to state, as fact, enough of the charter to 
show the business proposed to be engaged in ; and if the power 
claimed be not one implied in the name and purpose of the cor- 
poration, it would be well to state, as fact, the language of the 
charter under which the right is asserted. As this question is 
not fully presented, we will not discuss it—2McDonald v. 
Mobile Life Ins. Co., 56 Ala. 468; Forsyth v. Preer, 62 Ala. 
443; City Council v. M. & W. Plank Road Co., 31 Ala. 76; 
Beaty v. Knowler, 4 Pet. 152; Angel & Ames on Corp. 
S$ 111, 256-8, 263, 266, 270-1; Utica Ins. Co. v. Scott, 
19 Johns. 1. 
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We will not strike out the assighments of error.— Brock v. 
S. & N. Railroad Co., 65 Ala. 79. 

The demurrer to the bill as amended ought to have been sus- 
tained, so far as it seeks to charge the property of Mrs. Den- 
niston; but inasmuch as we can not know what amendments 
may be offered in the court below, we will remand the cause, 
with directions that the chancellor conform his rulings to the 
principles declared above. The decretal order of the p tb vn 
is reversed, and the cause remanded. 


Taylor, Adm’r, v. Means. 


Bill in Equity by wig | against Fraudulent Grantees of Co- 
Surety, to set aside Fraudulent Conveyance, and for Con- 
tribution. 


1. Suit by surety of administrator for contribution; effect of inventory, 
etc., as evidence.—An inventory of personal property, and accounts of 
sales, filed in eourt by an administrator of a decedent's estate, and a 
partial settlement made by him of his administration, being official acts, 
are admissible in evidence on behalf of a surety claiming to have dis- 
charged a common liability, and seeking to recover contribution from his 
co-surety ; but, of themselves, not connected with evidence of the state 
of the accounts of the administration of the principal, they are not suffi- 
cient to fix the extent or amount of the liability. 

2. Same; surety paying less than his share can not recover.—A surety 

ying less than his share or proportion of the common debt or liability, 
is not entitled to recover contribution from his co-surety. 

3. Effect of judgment as evidence as against strangers.—The record of a 
judgment may he used against strangers to prove the fact of the rendition 
of the judgment; but it can not be used to prove the cause of action 
involved. 


Appeat from Greene Chancery Court. 

Heard before Hon. Tuomas Cosss. 

This cause was before this court at a former term, when the 
decree of the chancery court was reversed and the cause re- 
manded. See Means v. Hicks, 65 Ala. 241. The bill was filed 
on 24th January, 1876, by Thomas Eatman, as administrator 
de bonis non of the estate of Tillman Hicks, against Charles M. 
B. Means, Isabella J. Pyles, and Newton C. Pyles; her hus- 
band ; and its material averments and prayer may be summari- 
zed as follows: In 1859, complainant's intestate and William 
S. Means became the sureties of B. T. Higginbotham, as the 
administrator of the estate of George G. Higginbotham, who 


continued to act as such administrator until 1870, when he died, 
VoL. Lxxul. 
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utterly insolvent, and without having made a final settlement 
of his administration on said estate. At the time of his death, 
as is charged, he was indebted to the estate in an amount ex- 
ceeding the suin of $5000, for assets of the estate received by 
him, and never accounted for, “and for which his sureties on 
his said bond were liable before the 10th day of April, 1866, 
and at the time of his death.” Afterwards, Thomas C. Clark, 
as the administrator de bonis non of the estate of George G. 
Higginbotham, obtained a decree for $5000 and costs against 
complainant, as administrator of the estate of said Hicks, in said 
chancery court, on a bill filed against him and the administra- 
tor of the estate of B. T. Higginbotham, for the purpose of 
obtaining a recovery “on account of the maladministration and 
defaults” of the said B. T. Higginbotham, as administrator of 
the estate of George G. Higginbotham ; and on the 3d Decem- 
ber, 1874, the complainant paid this decree out of funds in his 
hands belonging to the estate of said Hicks. The said William 
S. Means died in August, 1868, without having paid any thing 
on account of said suretyship, and no administration has ever 
been granted on his estate. In April, 1866, the said Means 
conveyed to the said Charles M. B. Means and Isabella J. 
Pyles, his children, a large and valuable tract of land, constitut- 
ing all the land owned by him; and at the time of his death he. 
owned personal property of great value, which, after his death, 
went into the possession of his said children, they claiming it un- 
der “some transfer or contract made by and between the said Wil- 
liam S. Means, in his life-time, and said defendants, or some of 
them.” As further charged, the conveyance of the land and the 
transfer of the personalty were voluntary, and were executed to 
hinder, delay and defraud said Means’ creditors. The prayer of 
the bill is, that an account may be taken of the amount due the 
complainant, “as contribution from the said William 8. Means, 
and on account of his liability as one of the sureties on said 
bond,” and a decree be rendered therefor; that the said convey- 
ance of real estate be declared fraudulent and void; and the 
lands thereby conveyed, and the said personal property be sold 
for the satisfaction of complainant’s said claim. The defendants 
answered the bill denying, among other things, the existence 
of any demand for which the said William S. Means was liable 
tothe complainant. Thomas Eatman having resigned as admin- _ 
istrator, after the filing of the bill, John R. Taylor, the admin- 
istrator de bonis. non, was, on his own motion, made party 
plaintiff. The opinion does not render it necessary to set out 
the facts disclosed by the evidence. 

On the hearing, had on pleadings and proof, the chancellor 
was of the opinion that the complainant was not entitled to re- 
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lief, and caused a decree to be entered, dismissing the bill. 
That decree is here assigned as error. 


Tuos. W. CoLteman, CoLteman, CLark & McQveen and 
Warts & Sons, for appellant. 


Wa. P. Wess, contra. 


BRICKELL, C. J.—The only change of evidence in this 
cause, since it was before this court at a former term (Jeans 
v. Hicks, 65 Ala. 241), is the introduction of the inventory of 
the personal property, and accounts of sales, filed in the court 
of probate by Higginbotham, with the record of a partial or 
annual settlement of his administration. It is the duty of an 
executor or administrator to make and file in the court of pro- 
bate an inventory of the personal property coming to his hands 
for administration ; and he is prima facie chargeable with the 
estimated value of the property embraced in it.—Steele v. Know, 
10 Ala. 608; Craig v. MeG@eehee, 16 Ala. 41. It is also a duty 
to report and file an account of all sales of property made by 
him in the course of his administration, and to make annual or 
partial settlements of his administration. As these are official 
acts, they become evidence against his sureties, when it is pro- 
posed to charge them for his defaults. They are also instru- 
ments of evidence which may be resorted to, when a surety, 
claiming to have discharged the common liability, is seeking to 
recover contribution from his co-surety. These instruments are 
admissible evidence in this case, and tend strongly to show there 
was a liability resting on the administrator, for which the sure- 
ties on his ofticial bond were answerable. But not connected 
with evidence of the state of the accounts of the administration 
of the principal, they do not lead to any safe or satisfactory 
conclusion as to the exent or amount of the liability. If they 
were accepted as fixing a liability for the value of the property 
embraced in the inventory, for the amount of the accounts of 
sales, and the balance decreed on the partial settlement, they 
prove tuo mhch for the purposes of the appellant. His prede- 
cessor in the administration has paid less than the intestate’s 
just proportion of the common liability, leaving the remainder 
to be charged on the co-surety. A surety paying less than his 
share or proportion of the common debt or liability, is not en- 
titled to recover contribution from his co-surety.—Brandt on 
Suretyship, § 251. If by the payment of less than his share, 
the common debt is entirely satisfied, he would be entitled to 
contribution.—Stallworth v. Preslar, 34 Ala. 505. Whetlier 
such was the effect of the payment made by Hick’s administra- 
tor, is one of the disputed facts in the case, the answers averring 
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that it was not made to satisfy the common liability, but by way 
of compromise to obtain the discharge of his intestate. It ma 
be, if we could look into the regord of the decree against Hick’s 
administrator, it would appear that the common liability was 
ascertained to be the precise sum which he paid. That record 
is not, however, evidence against the appellees. The record of 
a judgment may be used against strangers to prove the fact of 
the rendition of the judgment ; but it can not be used to prove 
the cause of action involved.—Snodgrass v. Br. Bank Decatur, 
25 Ala. 161. 

We find no error in the decree of the chancellor, and it must 
be aftirmed. 
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Clifton v. The State. 


Indictment for placing Obstruction or Impediment on Rail- 
road. 


1. Section 4239 of Code construed; character of offenses thereby created. 
Section 4239 of the Code of 1876, declaring that ‘‘any person who wan- 
tonly or maliciously injures any railroad in this State, which is in use for 
the transportation of passengers or merchandise, or places any obstruc- 
tion or impediment thereon, or salts stock thereon, must, on conviction, 
be fined not less than one hundred nor more than one thousand dollars, 
and, at the discretion of the court trying the cause, may also be imprisoned 
in the county jail, or sentenced to.hard labor for the county for not more 
than six months, or may be imprisoned in the penitentiary for not more 
than ten years,’’ does not create or declare an offense of different, dis- . 
tinct degrees, but three several offenses, all of the same nature, of the 
same grade, and subject to like punishment. 

2. Same; offenses created thereby felonies.—It is the capacity of an of- 
fense to be punished by confinement in the penitentiary, and not that 
such punishment of necessity follows conviction, that distinguishes crime, 
and separates felonies from misdemeanors, in this State ; and hence, the 
offenses created by said statute (Code of 1876, § 4239), falling precisely 
within the definition of a felony given by the statute—a public offense 
which may (not must) be punished by confinement in the penitentiary 
(Code of 1876, § 4095), are felonies, pe Pra under the statute, persons 
convicted thereof may be fined, imprisoned in the county jail, or sen- ° 
tenced to hard labor for the county. 

3. Same; character of offense not changed by verdict imposing a fine. 
In such case, the imposition, or the omission of the fine by the jury, on 
conviction, can not affect the character of the verdict, which must re- 
— to the indictment ; and hence, on a general verdict of ‘‘guilty as 
charged in the indictment,’’ imposing a fine of $100, it is not error for the 
court, without rendering judgment for the fine, to sentence the defendant 
to confinement in the penitentiary for the term of three years. 
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4. Same; whether imprisonment in penitentiary exclusive of other 
punishment, quere.—Whether the statute (Code of 1876, § 4239) intends 
that confinement in the’ penitentiary, when imposed by the court, shall 
be the only punishment which shall follow conviction, where the jury 
impose a fine, is a question not raised by the record, and is not con- 
sidered. 

5. Conviction under statute for placing obstructions on railroad does not 
render witness incompetent.—The offense of wantonly or maliciously in- 
juring a railroad, or of placing any obstruction or impediment thereon 
(Code of 1876, § 4239), not being a common law felony, and not having 
the elements of the crimen falsi, on the trial ot a defendant indicte« 
therefor, a witness’ complicity with, and conviction of the same offense 
does not render him incompetent, but merely affects his credibility. 

6. Motive for commission of crime; prosecution not required to prove. 
The presence of a motive for the commission of the offense charged, 
’ while always a legitimate subject of inquiry, is not indispensable to a 
conviction, or an element of the burden of proof which the law devolves 
upon the prosecution, whether the agency or connection of the accused 
is manifested by direct and positive evidence, or only by circumstantial 
evidence; the criminal act and the connection of the accused with it be- 
ing proved beyond a reasonable doubt, the act itself furnishes the evi- 
dence, that to its perpetration there was some cause or influence moving 
the mind. 

7. Instructions to jury; when properly refused.—Instructions requested, 
which require additional or explanatory instructions to prevent them 
from misleading or confusing the jury, are properly fotheed. 

8. Placing obstruction on railroad; specific intent to injure not neces- 
sary.—To make complete the offense of wantonly or maliciously injuring 
a railroad, or of placing an obstruction or impediment thereon, as defined 
by section 4239 of the Code of 1876, a specific intent to injure the rail- 
road, or that the cars or trains running upon it should be thrown from 
the track, is not necessary ; but if the acts denounced by the statute, or 
either of them, should be done intentionally, the criminal intent, the in- 
tent to do a wrongful, unlawful act, exists, and the offense is complete. 

9. Same; when proof of ownershi v railroad not necessary.—When 
an indictment under said statute (Code of 1876, § 4239). does not aver 
the ownership of the road, but designates it as a railroad in use for the 
transportation of passengers or merchandise, known as the ‘‘Alabama 
Great Southern Railroad,’’ proof of ownership is not necessary; but the 
averments of the indictment are satisfied by evidence that it was known 
as the ‘‘Alabama Great Southern Railroad,’’ and was in use for the 
transportation of passengers or merchandise. 


Apprat from Tuscaloosa Circuit Court. 

Tried before Hon. 8S. H. Sprorr. 

William Clifton, the defendant in the court below, appellant 
_in this court, was indicted, tried and convicted under section 
4239 of the Code of 1876. The averments of the indictment, 
the verdict of the jury, and the judgment rendered thereon are 
sufficiently set out in the opinion. 

The evidence introduced on behalf of the State tended to 
show that on a designated trestle over a creek on the line of 
the Alabama Great Sonthern Railroad, in said county, the 
“fish bars” connecting the rails had been taken from the rails 
and laid thereon, “with the screws put under one end so, that 
the cars might run upon said bars,” in a way calculated to 
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throw a passing train off the track ; and that the defendant, and 
one Woodin, who had been jointly indicted with the defendant, 
and who had been pasa al and sentenced to hard labor in 
default of the payment of a fine which had been imposed, prior 
to the trial, and “before the passage of the statute removing 
the disabilities of a witness who had been convicted of a crime,’ 
and another were the guilty parties. The State was allowed to 
examine said Woodin as a witness touching the commission of 
the offense, and the agency of the defendant therein, against 
the defendant’s objection ; and to this ruling heexcepted. The 
evidence set out in the bill of exceptions fails to show the mo- 
tive which prompted the commission of the offense. It was 
shown that the Alabama Great Southern Railroad Company 
“was a corporation duly created and existing under the laws of 
Alabama at the time of the trial, and also at the time when the 
alleged offense was committed, and the railroad was known 
during said time as the Alabama Great Southern Railroad, and 
owned and operated by said corporation, and was in use during 
all of said time and before, for the transportation of passengers 
and merchandise in the State of Alabama.” 

The defendant duly reserved exceptions to the refusal of tlie 
court to give the following charges requested by him, to-wit: 
1. “If the jury believe from the evidence, that the State has 
failed to show any motive whatever on the part of the defend- 
ant for the commission of the offense charged, then they may 
weigh this total absence of motive as a circumstance in defend- 
ant’s favor.” 2. “Before the jurv can convict the defendant 
in this case, they must be convinced beyond all reasonable 
doubt, that the defendant placed obstructions on the railroad 
track, or aided or abetted in placing them there, and that these 
obstructions were intended to do damage to, or obstruct, or 
throw off the track, the rolling stock, or some part theréof, be- 
longing to the road, and was calculated reasonably to accomp- 
lish-one of these results.” 3. “If the jury believe from the 
evidence, that the State has failed to prove that the railroad, 
upon the track of which the obstructions were placed, was 
owned or operated by the Alabama Great Southern Railroad 
Company, at the time the said obstructions were placed upon 
the track, then they can not convict the defendant under the 
indictment in this case.” 4. “If the jury believe from the evi- 
dence, that the State has failed to show any motive on the part - 
of the defendant to commit the offense charged, then this 
absence of motive may, of itself, generate that reasonable doubt 
in the minds of the jury, which would require them to acquit 
the defendant.” 5. “If the jury believe from the evidence, 
that the State has failed to show that the defendant placed 
obstructions on the railroad track, or aided or abetted in such 
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an act, with the willful intention of throwing the engine or 
some part of the train off the track, or of doing other injury or 
damage to such engine or train, or track, then they can not 
convict the defendant. That the intention to commit the 
crime charged is a necessary ingredient of the crime itself, and 
there can be no conviction, if any one of the jury continues to 
entertain a reasonable doubt of the existence of criminal inten- 
tion on the part of the defendant.” 


McEacuiww & McEacuri and J. M. Marrry, for appellant. 


H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, ©. J.—The defendant (now appellant) was in- 
dicted and convicted under the statute (Code of 1876, § 4239) 
which reads: ‘ Any person who wantonly or maliciously in- 
jures any railroad in this State, which is in use for the trans- 
portation of passengers or merchandise, or places any obstruc- 
tion or impediment thereon, or salts stock thereon, must, on . 
conviction, be fined not less than one hundred, nor more than 
one thousand dollars, and, at the discretion of the court trying 
the cause, may also be imprisoned in the county jail, or sen- 
tenced to hard labor for the county for not more than six 
months, or may be imprisoned in the penitentiary for not more 
than ten years.” The indictment contains three counts. The 
first charges the wanton or malicious injury of a railroad in this 
State, in use for the transportation of passengers, known as the 
“ Alabama Great Southern Railroad ;” the second charges the 
placing of particular obstructions or impediments, feloniously or 
maliciously, on the same road, while in use for the transportation 
of passengers or merchandise; the third charges the unlawful 
and wanton placing of a designated obstruction upon the same 
road, while in like use. The jury returned a general verdict of 
“guilty as charged in the indictment,” and imposed a fine of 
one hundred dollars upon the defendant. The court, without 
rendering judgment for the fine, sentenced the defendant to 
confinement in the penitentiary for the term of three years. 

1. The sentence, it is insisted, is erroneous, because the stat- 
ute creates or embraces two grades or degrees of offenses, a fel- 
ony, and a misdemeanor; and the verdict of the jury is the 
equivalent of a finding, that a misdemeanor only had been 
committed, negativing the eommission of a felony; while the 
punishment to which the defendant is sentenced, is that which 
can be visited only upon a felony, and constitutes the essential 
difference and distinction between the two grades of offenses, 
felony and misdemeanor. The verdict of a jury in criminal 


cases may be, and often is, either general or partial; in theone 
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case, simply pronouncing in general terms the guilt or inno- 
cence of the defendant; in the other, that a part of the accu- 
sation is true, and a part untrue. If the verdict is partial, that 
is, if a part of the accusation only is pronounced true, and as 
to a part the verdict is silent, the conclusion of law is, that, 
as to all which is not expressly found, the jury intend an ac- 
quittal— Wancy v. State, 6 Ala. 483; State v. Burns, 8 Ala. 
313. So,if there are several counts in an indictment, a verdict 
of guilty upon one count, not responding as to the others, is 
the equivalent of a verdict of not guilty upon the latter counts. 
Nabors v. State, 6 Ala. 200; State v. Coleman, 3 Ala. 14; Bell 
v. State, 48 Ala. 684. Or, if the accusation is of an offense of 
different degrees, a verdict of guilty of the inferior, is an ac- 
quittal of the higher degree.— erry v. State, 65 Ala. 117. If 
upon a verdict of either kind, the court should sentence the 
defendant to suffer other punishment, greater or severer, than 
that which the law affixes to the offense of which he is found 
guilty, the sentence would be inconsistent with the finding, un- 
authorized, and errroneous., But this is not a case of that char- 
acter, and there is no room for the application of the settled 
rule to which we have referred. The statute does not create or 
declare an offense of different, distinct degrees. Three several 
offenses, all of the same nature, of the same grade, and.sub- 
jected to like punishment, are defined and declared. The first 
is the wanton or malicious injury of a railroad; the second is 
placing obstructions or impediments upon a railroad; the third 
is the salting thereon of stock. Upon a conviction of either 
offense, the jury may impose a fine upon the defendant. The 
imposition of the fine is not a necessary result of the verdict 
of guilty; the jury have a discretion, in all cases, to impose or 
omit a fine, when the court may in its discretion add imprison- 
ment, or hard labor for the county.—Code of 1876, § 4453. 
The imposition, or the omission of the fine can not affect the 
character of the verdict, which must respond to the indictment ; 
and that is an accusation of a felony, not of a misdemeanor; 
and it is a felony as distinguished from a misdemeanor, because 
it falls precisely within the definition of the statute, a public 
offense which may (not must) be punished by confinement in 
the penitentiary.—Code of 1876, § 4095. It is the capacity of 
an offense to be punished by confinement in the penitentiary, and 
not that such punishment of necessity follows conviction, that — 
distinguishes crime—that separates felonies from misdemeanors. 

Ex parte McCrary, 22 Ala. 65. “If by the terms of the stat- 
ute.” it is said by Mr. Bishop, “the court or jury is at liberty 
to inflict some milder punishment instead of imprisonment or 
death, this discretion, it is held, does not .prevent the offense 
from being felony. That the Aeavier punishment may be im- 
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is sufficient.”—1 Bish. Cr. Law (6th Ed.), § 619. The 
absurdities, incongruities, or inconsistencies attributed to the 
statute are imaginary, not real. The court is not authorized, 
as seems to be supposed, when the jury convict only of a mis- 
demeanor, to reverse the finding, pronounce guilt, and inflict 
punishment for a felony. The jury respond to the indictment 
—they find the facts, declare guilt or innocence. If the find- 
ing is of guilt, it is guilt of a felony, because of the punish- 
ment which may follow; and the character of the finding is 
not changed, because the jury, in the exercise of their discre- 
tion, impose a pecuniary fine, the ordinary penalty incurred by 
the commission of a misdemeanor. The verdict is rendered 
with the knowledge that the court, in its discretion, may add 
corporal punishment, imprisonment in the county jail, hard 
labor for the county, or confinement in the penitentiary. It 
can not be doubted that the legislature may subject an offense 
to greater or less punishment, leaving the infliction or affixing 
of them to the discretion of the court, or to the discretion of 
the jury, or to their conjoint discretion. It is not punishing 
twice for the same offense; both, when imposed, constitute the 
punishment to which the law subjects the offender. The stat- 
ute may intend that confinement in the penitentiary, when 
imposed by the court, shall be the only punishment which shall 
follow conviction. That is not now a question before us; it is 
the sole punishment to which the defendant was sentenced, and 
the sentence is authorized by the statute. 

2. Without regard to the statute (Pamph. Acts 1882-3, p. 
146) removing infamy (except as to a conviction of perjury or 
subornation of perjury), as an = aa to the capacity or com- 
petency of witnesses, the witness Woodin was competent. His 
complicity with, and eonviction of the offense with which the 
defendant was charged, affected his credibility, not his compe- 
tency. The offense was not a common law felony, nor has it 
the elements of the crzmen falsi.—Commonwealth v. Dame, 8 
Cush. 384. 

3. The first and fourth instructions requested by the appellant, 
and refused by the circuit court, are nearly allied, we 5 may be 
considered in connection. The presence or absence of a mo- 
tive for the commission of the offense charged is always a legit- 
imate subject of inquiry. It is of more particular importance, 
deserving of more special consideration, when the identification 
of the accused as the criminal agent, or his connection with the 
offense depends entirely upon circumstantial evidence. But it 
is not, in any case, indispensable to a conviction; it is not an 
element of the burden of proof the law devolves upon the 

rosecution, whether the agency or connection of the accused 


is manifested by direct and positive evidence, or only by cir- 
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cumstantial evidence, that a motive, or inducement to commit 
the offense should be proved. The criminal act, and the con- 
nection of the accused with it, being proved beyond a reasona- 
ble doubt, the act itself furnishes the evidence, that to its per- 
vetration there was some cause or influence moving the mind. 
here is no room for, speculation as to its nature or character, 
and it avails nothing to the defense, that of it affirmative evi- 
dence is not adduced. “As the law will allow the inference 
of intent from the quality of the act itself, where its commis- 
sion is manifest ; so, from an intent*onal act, satisfactorily proved, 
it will allow the inference of a motive; intent implying nothing 
more than a certain state of mind or will, as motive implies a 
certain state: of feeling or disposition, anterior to the former, 
and operating as its ecanse.”—Burrill on Cir. Ev. 315. Con- 
struing the instructions we are considering,.in the light of the 
evidence, it is apparent that they could not have been given 
without misleading the jury, unless additional instructions had 
been given, stating that if the criminal act and the connection 
of the appellant were clearly proved, the absence of evidence 
of motive was immaterial. Instryctions requested, which re- 
quire additional or explanatory instructions to prevent them 
from misleading or confusing the jury, are properly refused. 

4. The second and fifth instructions are based upon the erron- 
eous hypothesis, that the act of the defendant must have been 
accompanied with a specific intent to injure a railroad; or with 
the intent that the cars or trains running upon it should be 
thrown from the track by the obstructions or impediments. 
But it is apparent that the statute declares particular acts, vio- 
lative of the rights of others, wrong and unlawful. If these 
acts, or either of them, should be done intentionally, the crim- 
inal intent, the intent to do a wrongful, unlawful act, exists, 
and the offense is complete. Ulterior consequences, wicked in 
themselves, may be intended, and if they are intended, the crim- 
inality of the act is aggravated, and it is deserving of more 
grievous punishment. The intent that such consequences shall 
result is not essential to the completion of the offense. That 
is. complete when the act is done, which in itself is legally 
wrong.—Stein v. State, 37 Ala. 133; Bain v. State, 61 Ala. 75; 
Commonwealth v. Temple, 14 Gray, 69. 

5. The ownership of the railroad it was not necessary to prove. 
The averments of the indictment were satisfied by evidence, 
that it was known as the “ Alabama Great Southern Railroad,’ 
and was in use for the transportation of passengers or mer- 
chandise. 

Let the judgment be affirmed. 
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McCreary et al. v. The State. 


Indictment for Engaging in, or Carrying on the Business of 
Selling Vinous, Spirituous or Malt Liquors, without a 
License and contrary to Law. 


1. Proviso to act prohibiting sale of intoxicating liquors in Monroe and 
other counties; when unconstitutional as discriminating in favor of domestic 
liquors.—The proviso to the act of February 23, 1881, ae under 
penalty the sale or other disposition of spirituous, vinous or malt liquors, 
or intoxicating beverages or bitters in Monroe and other counties 
(Pamph. Acts, 1880-1, p. 169), that nothing contained in the act ‘‘shall 
prevent any person from selling wine, in quantities less than one quart, 
made in this State from grapes raised therein,’ being a discrimination 
against imported wines manufactured from grapes raised in any of the 
other States, or in foreign countries, and in favor of wines manufactured 
from grapes raised in this State, is violative of the constitution of the 
United States, and void. . 

2. Same; when remainder of act unaffected by unconstitutionality of 
proviso.—The unconstitutionality of such proviso does not affect the 
remainder of the act, but it is left in full force and effect, operating to 
petra the sale or other disposition of any spirituous, vinous or malt 
iquors, or intoxicating beverages or bitters in the counties designated, 
save for the purposes expressly excepted from the operation of the act; 
and hence, the fact that wine sold by a defendant indicted for a violation 
of the act was raised by him on his own premises in this State, is no de- 
fense to the indictment. 

3. Indictment for violation of local prohibition statute; when sufficient. 
While a single unauthorized sale is violative of said act, and it is not 
necessary to a conviction of a defendant indicted thereunder, that he 
should have been engaged in, or carried on the business of selling the 
prohibited liquors, yet, as the latter includes the former, consisting, as 
it does, of a series of acts, each of which is severally an offense punish- 
able under the provisions of the act, a conviction may be had for a 
violation of the act under an indictment charging the defendant with 
being engaged in, or carrying on the business of selling such liquors 
“without a license and contrary to law.’’ The indictment in such case 
“only charges more than the law requires, and this is unobjectionable, 
provided the averments are sustained by the proof.”’ 


AprEat from Monroe Circuit Court. 

Tried before Hon. Wa. E. Ciarke. 

The nature of the offense charged, and the facts disclosed 
by the evidence are sufficiently stated in the opinion. The 
court charged the jury, at the written request of the solicitor 
for the State, that if they believed the evidence, they must 
find the defendants guilty. To this charge the defendants ex- 
cepted ; and it is here assigned as error. 
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S. J. Cumaaine, for appellants. 


H. C. Tompkins, Attorney-General, for the State. 


SOMERVILLE, J.—The defendants are charged with the 
offense of being engaged in, or carrying on the business of 
selling vinous, spirituous or malt liquors “without a license 
and contrary to law,” in violation of the statute-——Code, 1876, 
$$ 4274, 494, sub-div. 3. The evidence shows that they sold 
wine in quantities not less than one quart, in their store, at a 
place in Monroe county, of less than one thousand inhabitants, 
in their regular business as merchants—this wine being manu- 
factured from grapes raised on their own premises in said 
county. It further appears that they did this without procuring 
a license, either as wholesale or retail dealers. 

It is contended for the defendants that they are protected 
from prosecution, or criminal liability by the last proviso in the 
act of February 23, 1881, prohibiting the sale of liquors, or 
other intoxicating beverages in Monroe and other counties. 
This act contains, in the first section, a sweeping prohibition 
against the sale of any spirituous, vinous or malt liquors, 
within the counties specified, except, under certain regulations, 
for medical purposes alone, the penalty imposed for its viola- 
tion being a fine of not less than one hundred, nor more than 
five hundred dollars for. each offense. The proviso under 
which the defendants claim protection is as follows: “Provided, 
That nothing in this act shall prevent any person from selling 
wine, in quantities not less than one quart, madein this State 
From grapes raised therein.” 

It is argued in behalf of the State that this proviso is un- 
constitutional and void, because violative of the Constitution of 
the United States, and that it can not, for this reason, be 
invoked by the defendants to shield them from this prosecution. 
This view is, in our opinion, unquestionably correct. The 
proviso is invalid because it is a discrimination in favor of 
wines which are manufactured from grapes raised in this State, 
and therefore a discrimination against imported wines which 
may be manufactured from grapes raised in any of the other 
States, or in foreign countries. This is a regulation of com- 
merce within the meaning of the Federal Constitution, a power 
which is vested by that instrument in the Congress of the 
United States, and can not be exercised by the States except 
sub modo, and under peculiar circumstances not necessary to 
be here discussed. It is also objectionable because repugnant 
to that clause of the same instrument, by which the citizens of 
each State are declared entitled to “all the immunities and 
privileges of the citizens of the several States.” It was settled 
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by the Supreme Court of the United States in Welton v. State 
of. Missouri, 91 U.S. 275, and by this court in Vines v. The 
tate, 67 Ala. 73,.that a State can not, either in the exercise of 
its taxing, or of its police power, discriminate in favor of its 
own products and manufactures, and against the manufactures 
and products of other States. The more recent case of Webber 
v. Virginia, 103,U. 8. 344, fully sustains the same doctrine. 
Under the principle settled in these cases, it is obvious that the 
proviso of the act in question is unconstitutional, and therefore 
conferred no authority upon the defendant to sell vinous 
' liquors within the prohibited district.— Woodruff v. Parham, 
8 Wall. 123; Brown v. Maryland, 12 Wheat. 449; Joseph v.: 
Randolph, 71 Ala. 499; Tiernan v. Rinker, 102 U. 8. 123. 

In Powell v. The State, 69 Ala. 10, we decided, in a case 
strictly analogous to the present, that the proviso of such a 
statute might be declared inoperative, and the remainder of the 
act be permitted to stand unaffected. In so holding, we fol- 
lowed the ruling in Ziernan v. Rinker, 102 U. 8. 123, which 
fully sustained this conclusion, possibly in antagonism to the 
case of Vines v. The State, supra. We adhere to the rule 
settled in Powell v. The State, as the correct one ; and while we 
hold the proviso under consideration to be null and void, we 
are of opinion that the act of February 23, 1881, found on 
pore 169 of the Session Acts of 1880-1, is otherwise left in 

ull foree and effect, operating to prohibit the selling, or keeping 
for sale, or other disposition of any “ spirituous, vious or malt 
liquors, or other intoxicating beverages, or intoxicating bitters,” 
within the counties described, except sales or uses by physicians 
for medical purposes alone, under the restrictions specified in 
the act itself. 

The question is, does the indictment charge a violation of 
this prohibitory enactment. If the indictment charged the 
offense of retailing, the only requisite averment would be, 
that “the defendant sold vinous or spirituous liquors without a 
license, and contrary to law,” and this would, hier the express 
provisions of the statute, be sufficient to cover “all violations 
of special and local laws, regulating the sale of spirituous 
liquors within the place specified.”—Code, 1876, § 4806; 
Powell's case, 69 Ala. 10, supra; Block v. The State, 66 Ala. 
493; Ulmer v. The State, 61 Ala. 208; Acts 1880-81, p. 169. 

‘It is unquestionably true that, in ordinary cases, the offense, 
charged in the indictment, of being engaged in, or carrying on 
the business of selling vinous, spirituous or malt liquors, without 
a license, and contrary to law, is a different offense from that 
of retailing, or other illegal selling of such liquors, and is fol- 
lowed by a different punishment on conviction. The former 


offense, unlike the latter, is not committed by a single unau- 
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thorized act of sale, but only by a series of acts prosecuted 
with the intention of “ reaping a profit or making a livelihood.” 
Harris’ case, 50 Ala. 127; Weil’s case, 52 Ala. 19. Under an 
indictment for either of these offenses, a conviction, in our 
opinion, could not be obtained for the other, so essentially dis- 
tinct are they, the one from the other, in their nature and 
punishment.— McPherson v. The State, 54 Ala. 221; Clark’s 
Cr. Dig. § 778; Martin v. The State, 59 Ala. 34; Code, 1876, 
S$ 4202, 4974. ; 

But in the present case, the act of February 23, 1881, pro- 
hibits any and all sales of liquors of an intoxicating nature, 
except for medical purposes alone. It does not socal license 
for such sales, under any circumstances. A single unauthorized 
sale is clearly violative of the act, and subjects the seller to the 
penalty imposed, of not less than one hundred, nor more than 
tive hundred dollars for each offense.—Acts, 1880-81, p. 169, 
§ 2. Such being the case, it is quite evident that the act of 
being engaged in the business of selling such liquors, within 
the counties designated, would be also violative of the law, 
because it consists of the perpetration of a series of acts, each 
of which is severally an offense, punishable under the provi- 
sions of the act in question. The greater must be construed 
to inelude the less. The indictment only charges more than 
the law requires; and this is unobjectionable, provided the 
averments are sustained by the proof. 

We are of opinion that the charge given by the court is 
free from error, and that the defendant was properly convicted 
under the law. If this conclusion works a great hardship, as 
we are disposed to believe, the case is one for which the 
judiciary are incompetent to furnish a remedy, and which, for 
this reason, strongly commends itself to the discretionary grace 
of the executive department of the State government, which 
alone can exercise the pardoning power. 

Judgment affirmed. 


Johnson v. The State. 
Indictment for Burglary. 


1. Burglary by breaking into and entering a railroad car; ownership of 
car must be ciecel- Ulan section 4344 of the Code of 1876, declaring 
that the breaking and entry into arailroad car, in which goods, merchan- 
dise, or other valuable thing is kept for use, deposit, or transportation as 
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freight, with the intent to steal, or to commit a felony, is burglary, it is 
essential that the indictment should allege the ownership of the car. 

2. Same; averment of ownership.—Where, at the time of thé breaking 
and entry, the car was the property of one railroad company, the own- 
ership is properly laid in that company, although another railroad com- 
pany may have had the possession and use of it. 

3. Same; when incorporation of railroad company must be proved. 
Where, in such case, the ownership is laid in a railroad company, averred 
to be a corporation, the fact of incorporation must be shown; and when 
that is derived from a statute of which the courts do not take judicial 
knowledge, the statute must be produced. 

4. When printed volume of statutes of another State inadmissible.—The 
statute of another State can not be proved by the production of a printed 
volume purporting to contain it, which does not import on its face to 
have been printed by the authority of that State; and the mere declara- 
tion on the title page of the volume, that it was ‘‘ published by author- 
ity,’’ without indicating the authority, or that it proceeded from any of 
the recognized departments of the State government, does not render it 
admissible in evidence under our statute. (Code of 1876, § 3045.) 


Apprat from City Court of Montgomery. 

Tried before Hon. Tuos. M. Arrineron. 

Israel Johnson, the appellant, with three others, was indicted 
for breaking into and entering a railroad car, the property of 
the “ Louisville and Nashville Railroad Company, a corporation 
organized under the laws of the State of Kentucky,” in which 
designated articles of value were at the time kept “ for use, or. 
on deposit, or for transportation as freight,” with the intent to 
steal. After introducing evidence tending te show the com- 
mission of the offense by the defendants, and that the car which 
was broken into and entered, was the property of the Louisville 
and Nashville Railroad Company, the State offered in evidence 
“a book containing what purported to be a charter of the 
Louisville and Nashville Railroad Company, and having the 
following indorsements on its title page: ‘ Acts of the Generai 
Assembly of the Commonwealth of Kentucky, passed at De- 
cember Session, 1849. Published by Authority.’” To the intro- 
duction of this book the defendants each objected, on the ground 
that it did not purport, on its face, to have been printed by au- 
thority of the State of Kentucky, and that there was no certif- 
icate accompanying the same by the Secretary of State of Ala- 
bama, that the said book or said charter had been deposited in 
his office. The court overruled said objection, and allowed 
said book and charter to be introduced in evidence; and to this 
ruling the appellant excepted. The evidence further tended to 
show that the car, at the time it was broken into and entered, 
was in the yard of the South and North Alabama Railroad 
Company, near Montgomery, in said county, and loaded with 
freight, consigned to parties along the line of the last named 


railroad. There was also evidence tending to show that said 
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railroad was operated and controlled by the Louisville and Nash- 
ville Railroad Company. 

The defendants in the court below requested the court in 
writing to give to the jury the following henge: 1. “If the. 
car in question was, at the time of the commission of the 
alleged offense, in the possession and control of the South and 
North Alabama Railroad Company, and freight was, at the time, 
therein stored for delivery by said company along the line of 
its road, then the jury must find the defendants not guilty, not- 
withstanding the actual title to said car may — been in the 
Louisville and Nashville Railroad Company.” 2. “If the jury 
believe the evidence, they will find the defendants not pe a ' 
The court refused to give these charges, and the appellant duly 
excepted. 


J.S. Jemison and J. G. Wiyrer, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The statute (Code of 1876, § 4344) 
upon which this indictment is founded, declares the breaking 
and entry into a railroad ear, in which ‘goods, merchandise, or 
other valuable thing, is kept for use, deposit, or transportation 
as freight, with the intent to steal, or to commit a felony, is 
burglary, subject to punishment by imprisonment in the peni- 
tentiary. As of burglary, an element of the offense is, that 
the car broken and entered must be the property of another ; 
and of consequence, it is essential that the indictment should 
allege the ownership.—Graves v. State, 63 Ala. 134. The 
averment of the indictment is, that the car broken and entered 
“was the property of the Louisville and Nashville Railroad 
Company, a corporation organized under the laws of the State 
of Kentucky.” 

The general rule is, that when in an indictment it is neces- 
sary to aver the ow nership of property, if at the time of the 
commission of the offense, there is a general and special owner- 
ship, the ownership may be alleged in either the general or 
— owner, or in each in different counts of the indictment. 

he question most often arises upon indictments for larceny, 
when, at the time of the stealing, the goods were in the pos- 
session of a bailee; an averment ‘that they were the property 
of the bailee, or of the bailor, is good, if supported by proof | 
of the general, or of special ownership. If at the time of the 
breaking and entry, the car was the property of the Lonisville 
and Nashville Railroad Company, the ownership was properly 
laid in that corporation, though the South and North Alabama 
Railroad Company may have had the possession and use of it. 
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The charges requested by the appellants were therefore properly 
refused. 

There must, however, have been evidenee to support the 
averment of ownership. The fact of the incorporation of the 
Louisville and Nashville Railroad Company, under the laws of 
the State of Kentucky, must have been shown to satisfy the 
averment. To prove the ownership, the same character and 
degree of evidence which would be necessary in a civil action, 
at the instance of the company for the injury to the car, is 
necessary. The fact of incorporation must be shown, and 
when that is derived from a statute, of which the courts do 
not take judicial notice, the statute must be produced.—Ang. 
& Ames on Cor. § 632. The statute of Kentucky, upon which 
the fact of corporate existence depends, was not provable by 
the production of a printed volume purporting to contain it, 
not importing upon its face to have been printed by the 
authority of that State. The mere declaration upon the title 
page of the volume, that it was “ published by authority,” not 
indicating the authority—that it proceeded from any of the 
recognized departments of the State government—did not 
render it admissible under our statute.—Code of 1876, § 3045. 
The statute simply affirms and declares the rule of evidence 
which had, prior to its enactment, been recognized and declared 
in this court.— Cox v. Robinson, 28. & P.91; Smoot v. Fitzhugh, 
9 Port. 72; Geron v. Felder, 15 Ala. 304. 

For the error in admitting this volume as evidence, the 
judgment must be reversed and the cause remanded. 





4 
' Warwick v. State. 
Indictment for Murder. 


1. Appeal in criminal cases; can not be prosecuted by an escaped 
prisoner.—As escaped prisoner, who has been convicted of crime, can 
not be permitted to prosecute an appeal in this court to reverse the judg- 
ment of conviction, until he submits himself again to the custody of the 
law, and to the jurisdiction of the court. (Overruling Parsons v. State, 
22 Ala. 50.) 

2. Same; when motion to dismiss will be granted.—Hence, in this 
case, an appeal from a conviction of murder, it being shown to the satis- 
faction of the court, that the prisoner had escaped from the custody of 
his jailer, and was a fugitive from justice, it was ordered, on motion of 
the Attorney-General, that the appeal should be dismissed, unless it is 
made to appear, on the regular call of the docket of the Division from 
which the appeal was taken, at the next term of this court, that the 
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prisoner had submitted himself to the jurisdiction of this court, by 
returning to the custody of the proper officer of the law. 

3. Same; evidence in support of motion to dismiss.—The motion to 
dismiss the appeal in such case may be granted on affidavits showing 
that the prisoner had escaped from custody, and was a fugitive from 
justice, without previous notice to the appellant or his counsel. 


Arrrat from Pike Cireuit Court. 

Tried before Hon. Joun P. Husparp. 

Morton in this court to dismiss the appeal, on the ground 
that the appellant had escaped from custody, and was a fugitive 
from justice, as shown by affidavits. 


H. C. Tompkins, Attorney-General, for the motion. 
Warts & Sons, contra. 


SOMERVILLE, J.—In November, 1883, the defendant 
was convicted of the crime of murder in the first degree, for 
which he was sentenced to the penitentiary for life. The 
present appeal is prosecuted from this judgment, and since the 
filing of the transcript it is made to appear to the satisfaction 
of the court, that the accused has unlawfully escaped from the 
custody of his jailer, and is now a fugitive from justice. The 
motion is made by the Attorney-General, on behalf of the 
State, to dismiss the appeal, unless the defendant submit him- 
self to the jurisdiction of the court by returning to custody, by 
the next ensuing term. 

The court is unanimous in opinion that the motion is one 
eminently fit to be granted. This is upon a principle which is 
one of almost universal cognizance, that a writ of error, or 
appeal, will not be heard in criminal cases, when the party 
suing it out has escaped from the jurisdiction of the court. 
Whart. on Cr. Pl. & Pr. (Sth Ed.), § 774 a. 

This rule of procedure is so manifestly reasonable in its re- 
quirements as scarcely to need argument for the vindication of 
either its wisdom or its justice. A prisoner who is in the cns- 
tody of the law, and is under its sentence, brings himself in an 
attitude of contempt, when he unlawfully escapes from such 
custody and defies the authority of both the court and of the 
law. By breaking loose from his jailer and fleeing from the 
jurisdiction, it is not unreasonable that he should be adjudged 
to have waived, at least for the time being, his right to be 
heard, either by himself or his counsel. There is no rule of 
law which requires of courts that they should go through the 
empty and useless form of doing a nugatory thing. It would 
be a legal mockery to sentence one to be hanged who had fled 
the State and was beyond the seas. This is not upon the 
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theory that the personal appearance of the accused in the ap- 
pellate court is necessary to confer jurisdiction—a rule of the 
common law which does not prevail either in this, or, perhaps, 
in any of the other American States.—Arch. Cr. Pl. & Pr. 
(Pomeroy), p. 622, note. It rather grows out of the fact that 
the necessary basis of all criminal proceedings is the condition 
precedent, that the accused must be in the custody and under 
the control of the court, either actual or constructive, before 
such tribunals of justice will undertake to sit in judgment upon 
questions involving his life or liberty. It is repugnant to every 
just conception of judicial proceedings, in the decent and 
orderly administration of justice, that the accused should 
occupy an attitude enabling him to accept or reject the judg- 
ment of a court, according as it may coincide or conflict with 
the selfish promptings of his own option. Such a_ practice 
would be fraught with much of the evil resulting from the 
iniquitous conception of permitting a criminal to sit as judge 
in his own case. 

In Smith v. United States, 94 U.S. 97, it was very recently 
held to be clearly within the discretion of the appellate court 
to refuse to hear a criminal cause in error, when the convicted 
party hadescaped. It was said by Chief Justice Waite, speaking 

or the United States Supreme Court: “If we aftirm the judg- 

ment, he is not likely to appear to submit to his sentence. If 
we reverse it, and order a new trial, he will appear or not, as 
he may consider most for his interest. Under such cireum- 
stances we are not inclined to hear and decide what may prove 
only to be a moot case.” 

The same view is taken in McGowan v. People, 104 Ill. 100 
(s. c. 44 Amer. Rep. 87), where it was held to be the better 
practice, that “the cause shall not proceed to a hearing when 
the persons to be affected are not within the jurisdiction of 
the court to answer its judgment, but are in the attitude of 
fugitives from justice.” While the personal presence of the 
accused in the appellate court was deemed entirely unnecessary, 
it was declared that “it would be idle for the court to proceed 
to determine the question presented, when the possibility of 
enforcing whatever judgment it might pronounce must depend 
upon the option of the fugitives to return into custody, or 
upon the remote chances of their ultimate recapture by the 
officers of the law.” 

In People v. Genet, 59 N. Y. 80 (s. c. 17 Amer. Rep. 315), 
where the accused, after being convicted of a felony, made his 
escape, the New York Court of Appeals declined to hear an 
application for a mandamus to compel the sealing of a bill of 
exceptions taken by him. The reason given was, that a prisoner 
ean not be permitted to take any action, or to be heard in a 
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criminal proceeding, after his escape from custody, so long as 
he remains at large. This ruling was not based on any statu- 
tory regulation, but was held to be a general rule of our 
criminal jurisprudence. “The whole theory of criminal pro- 
ceedings,” say the court, “is based upon the idea of the defend- 
ant being in the power, and under the control of the court in 
person.” It was added that, “in criminal cases, there is no 
equivalent to the technical appearance by attorney of a defend- 
ant in civil cases, except the being in actual or constructive 
custody.” 

In State of West Virginia v. Conners, 20 West Va. 1, a like 
conclusion was reached after a general review of the authori- 
ties on this subject ; the court announcing it to be clear, both 
upon principle and authority, that the motion made by the At- 
torney-General to dismiss the cause should be sustained. It 
was said that the court onght not to do a nugatory act by hear- 
ing the appeal, inasmuch as the appellant could not be com- 
pelled to submit to the decision in the event of its being ad- 
verse to him. “He might thus be enabled,” say the court. “to 
defeat the ends of justice entirely, for he may be able to keep 
beyond the reach of the officers, until, by death or removal of 
witnesses, or other causes, his conviction upon a second trial 
would be rendered improbable, if not impossible. As he has 
chosen to undertake to relieve himself by flight in contempt of 
the authority of the court and of the laws, he can not also 
invoke the aid of this court.” 

In Commonwealth v. Andrews, 97 Mass. 548, it was ad- 
judged that an escaped convict had no right to have his ex- 
ceptions heard in the appellate court; that by voluntarily with- 
drawing himself from the jurisdiction of the court by flight, he 
had waived his constitutional right to be heard, either by him- 
self or counsel, a hearing of the cause under such circumstances 
availing nothing. 

There are like rulings of numerous other courts of high 
authority, holding to the doctrine that an escaped prisoner, who 
has been convicted of crime, shall not be permitted to prose- 
cute an appeal to reverse the judgment of conviction, or be 
heard for any purpose, until he re-submits himself to the custody 
of the law and the jurisdiction of the court.— Wélson v. Com. 
10 Bush (K’y), 526 ; Sherman v. Com. 14 Gratt. 677; Leftwich 
v. Com. 20 Gratt. 716; Anon. 31 Me. 592; State v. Rippon, 2 
Bay (S. S.), 99; State v. Williams, 32 La. Ann. 335; s. c. 36 
Amer. Rep. 272; People v. Redinger, 55 Cal. 290; State v. 
Sites, 20 West Va. 13. 

The rule recognized in all the foregoing cases is to grant the 
motion to dismiss on affidavits, showing the fact of the prisoner’s 
escape, without previous notice to the appellant:or counsel. 
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This is manifestly a rule of necessity, and one as to which no 
objection can lie in the mouth of the fugitive, whose conduct 
has rendered it imperative upon the court. 

The case of Parsons v. T he State, 22 Ala. 50, is opposed to 
these views, and must on this point be overruled. The case is 
obviously an anomaly in criminal jurisprudence, and was not 
well considered, being entirely unsupported by authority. It 
is clearly a misconception of this ruling to suppose, that it can 
properly. be regarded as a construction of our statutes, which 
do not undertake to regulate the subject under discussion. No 
harm can possibly result by a departure from it, as nothing is 
involved in it bat a rule of criminal proceeding. It can not be 
tolerated any more than supposed, that convicts have deliber- 
ately broken jail upon the faith of any such infallible rule 
of procedure. 

t is accordingly ordered that the motion to dismiss this 
cause be granted, unless it shall be made to appear, on the 
regular call of the docket of the Fourth Division, at the next 
ensuing term of this court, that the appellant has submitted 
himself to the jurisdiction of this court, by returning to the 
custody of the proper officer of the law. 


Posey v. The State. 


Indictment for Abuse of Female under ten Years of Age in At- 
tempt to have Carnal Knowledge of her. 


1. Summoning jury for trial of capital felony; provisions of statute 
mandatory.—Section 4874 of the Code of 1876, providing for the sum- 
moning of persons from whom a jury must be elected, impaneled and 
sworn for the trial of a capital felony, imposes a duty on the court, and 
is mandatory ; and if there is not a compliance with the provisions of the 
statute, error results, which will, on appeal or writ of error, reverse a 
judgment of conviction. 

2. Same; proper practice when order for jury and trial occur in same 
week.—When the order for summoning a jury to try a capital felony sets 
a day for the trial which falls within the week in which the order is made, 
the proper practice is to put on the list ordered to be summoned only 
the names of suth of the drawn and summoned jurors for the week as 
are, when the order is made, in attendance on the court, leaving off such 
as were summoned and do not attend, and such as have been excused, 
and all talesmen summoned to supply their places. 

3. Same; when order for, a reversible error.—Where the day fixed for 
the trial of a capital felony, and the order for summoning a jury therefor 
fell in the same week of the term of a court which continied longer than 
one week, and the order directed the sheriff to ‘‘summon one hundred 
jurors, including the regular venire, to serve as jurors in said trial,’’ 
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held, that the word venire, as thus used, meant the order the clerk was 
required to issue for summoning petit jurors, under section 4744 of the 
Code, and that thereby the sheriff was commanded to place on his list 
the entire body of names set forth in the venire, whether summoned or 
not, and not merely those of the regular jurors who had been summoned, 

as contemplated by the statute ; and hence, that error was clearly shown, 
which, in the absence of facts, appearing of record, clearly repelling the 
presumption of injury, would operate a reversal of the judgment of con- 
viction. 

4. Application for change of venue; refusal of, can not be reviewed by 
this court.—An order of the primary court refusing an application for a 
change of venue in a criminal case, can not be reviewed by this court on 
appeal or writ of error. 


Wrir or Error to Jefferson Circuit Court. 

Tried before Hon. Saw’t. H. Sprorr. 

The indictment in this cause charged that Wesley Posey, 
the defendant in the court below, had earnal know ledge of a 
designated female, under the age ‘of ten years, or did abuse said 
female in the attempt to have ‘carnal knowledge of her. On 
the trial he was convicted and sentenced to be hung; and to 
reverse the judgment of conviction, he applied for, and ob- 
tained a writ of error. The facts disclosed by the record, nee- 
essary to an understanding of the points decided by the court, 
are sufficiently stated in the opinion. 


M. T. Porrrr, R. W. Coss, and R. H. Pearson, for plain- 


tiff in error. 
H. C. Tompxrns, Attorney-General, for the State. 


STONE, J.—The fall term, 1883, of the Cireuit Court of 
Jefferson County was commenced on the 19th day of Novem- 
ber, that being the 12th Monday after the 4th Monday in 
August—the time appointed by the statute for the holding of 
that court.—Sess. Acts of 1882-3, p.42. That court continues 
its sessions until the business is disposed of. At that term it 
remained in session four weeks, and until December 15th, as 
shown by the certificate of the clerk. The indictment, on 
which the aceused was tried, was filed in the clerk’s office, De- 
cember 4th, which was Tuesday of the third week. The 
prisoner was arraigned and pleadeJ not guilty, but the record 
does not inform us on what day this took place.. The affidavit 
for change of venue states the arraignment was on Wednesday, 
the 5th, and we suppose that is correct. Friday, the 7th, was 
set for the trial, and it came off on that day. 

Our statutes—Code of 1876, $$ from 4732 to 4758 inciusive— 
relate to the selecting, drawing, summoning and empaneling of 
juries, grand and petit. Section 4759 enacts that the provi- 
sions of this article, with a single exception not material in this 
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cause, “in relation to the selection, drawing and summoning of 
jurors, are merely directory; and juries selected, drawn and 
summoned, whether at an earlier or later day, must be deemed 
legal.” Mark the language. To come within this healing 
statute, the duty or function provided for must relate to the 
“selection, drawing and summoning of jurors.” These func- 
tions are all preparatory, and none of them are performed in 
the trial court. The presiding judge does not participate in 
them. The first two of the duties are performed by the pro- 
bate judge, sheriff, and clerk of the circuit or city court, or any 
two, or a majority of them. The sheriff alone performs the 
‘last. All are in their nature ministerial ; and the special duties 
cast on the probate judge in reference to this service are 
clerical. All these duties come under the influence of section 
4759 of the Code. But in the organization, in court, of a jury 
for the trial of causes—particularly for the trial of capital 
' felonies—many proceedings must be had, and orders made, 
which require the action of the court itself. Among these ju- 
dicial duties, which can be performed alone by the court, is 
the order to summon jurors for the trial of capital felonies, 
the order to summon talesmen to complete a defective panel, 
and many others. The statutory commands which declare 
these judicial duties are not directory. They are mandatory 
on the court, and must be obeyed as they are expressed. And 
we have many times ruled if they be not obeyed, this is an 
error for which we will reverse a judgment of conviction. 
Finley v. The State, 61 Ala. 201; Cross v. The State, 63 Ala. 
40; Scott v. The State, Ib. 59; Phillips v. The State, 68 Ala. 
469; Oliver v. The State, 66 Ala. 8; Spicer v. The State, 69 
Ala. 159. 

Section 4874 of the Code of 1876 provides for the summon- 
ing of persons, from whom a jury must be elected, empaneled 
and sworn for the trial of a capital felony. It will be observed 
this section is not placed in the article—Art. 1, Chap. 7, Title 
3, Part 5—certain provisions of which are declared directory. 
This section is mandatory, and imposes a duty on the court, not 
on any ministerial officer. Its language is, “The court must 
make an order, commanding the sheriff to summon not less 
than fifty, nor more than one hundred persons, including those 
summoned on the regular juries for the week or term, when 
the term does not exceed one week.” The term of the Jef- 
ferson Circuit Court did exceed one week, and hence, the duty 
was, that the persons ordered to be summoned should include 
“those summoned on the regular juries for the wéek.” This 
means those persons summoned on the regular juries for the 
week, in which the trial is ordered to take place. Under our 


statutes, when the term of the court continues longer than one 
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week, a separate list of petit jurors is drawn and-summoned 
for each week of the term. 

When the order sets a day for the trial, as it often does, 
which falls within the week in which the order is made, a dif- 
ficulty is sometimes encountered. All the jurors summoned 
may not, and frequently do not attend, and of those who at- 
tend, some may be excused. The practice is to put on the 
list ordered to be summoned, only the names of such of the 
drawn and summoned jurors for the week, as are, when the 
order is made, in attendance on the court. This leaves off 
such as were summoned and do not attend, such as have been 
excused, and all talesmen summoned to supply their places. 
We hold this to be the correct practice.—Shelton v. The State, 
(ante, p. 5); Floyd v. The State, 55 Ala..61. Of course, the 
sheriff is not prohibited to summon on the venire he is required 
to choose, talesmen who may have been empaneled, to supply 
deticiencies. 

The order made in this case was as follows: ‘The sheriff is 
ordered to summon one hundred jurors, including j the regular 
venire, to serve as jurors in said trial.” . 

The word ventre—Latin—the infinitive of vendo, to come, is 
of not very well defined legal meaning. Its popular and _prac- 
tical signification is “a writ directed to the sheriff, command- 
ing him to cause to come from the body of the county, before 
the court from which it issued, a certain number of qualified 
citizens who are to act as jurors in the said court.”—Bouv. 
Diect.; Worcester’s Dict. According to this definition, it is the 
writ, directed to the sheriff, and not the body of names sum- 
moned thereunder, which constitutes the venire. It is some- 
times popularly used in the latter sense. It is so used in § 4876 
of the Code. There can be no doubt, however, that in the 
order copied above, the circuit court meant by the term venzre 
the order the-clerk was required to issue for the summoning of 
petit jurors, under § 4744 of the Code. This venire contained, 
say, thirty-six names, and commanded the sheriff to summon 
them. We can not know they were all summoned by the 
sheriff. Our experience teaches us they scarcely ever are. 
But this is immaterial. Enough for us, that the statute allowed 
only those of the regular juries, who had been summoned, 
while the order of the court commanded the sheriff to place on. 
his list the entire body of names set forth in the venire, 
whether summoned or not. Error is thus clearly shown, and 
it is nowhere shown it did no injury. Injury is presumed 
from error, unless the presumption is clearly repelled. And 
if, by the ruling of the court, a juror is put on the defendant 
the law does not authorize, this is a reversible error.—/inley 
v. The State, 61 Ala. 201. 
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The circumstances attending the trial and conviction of this 
defendant were of so public a character, that all men must be 
more or less cognizant of them. The offense charged, if per- 
petrated, is so harrowing and revolting, as to stir the blood of 
the coolest and most law-abiding. But the law should prevail, 
without any reference to the magnitude or brutality of the 
offense charged. No matter how revolting the accusation, how 
clear the proof, or how degraded, or even brutal the offender, 
the Constitution, the law, the very genius of Anglo-American 
liberty demand a fair and impartial trial. If guilty, let him 
suffer such penalty as an impartial jury, unawed by outside 

ressure, may, under the law, inflict upon him. He is a human 
ing, and is entitled to this. Let not an outraged public, or 
one which deems itself outraged, stain its own hands—stamp on 
its soul the sin of a great crime—on the false plea, that it is but 
the avenger of the innocent. When the law punishes, even to 
the taking away of life, it can not be affirmed that any man did 
it. It is but the government’s method of protecting itself: 
When man, however, usurps the functions of law and inflicts 
summary vengeance, he writes himself a criminal, and whether 
punished or not, he must bear the burden of a conscious crime 
to his grave. Better, far better, that the greatest offender go 
Noe RENE than that the multitude should itself defy the law, 
and commit a great crime. Moreover, there is always danger, 
that an infuriated mob, resolved on blood, may commit fatal 
mistakes. 

We intimate no opinion as to the guilt or innocence of the 
accused. Black as is the crime with wich he is charged, he may 
be guilty of it. The law, however, pronounces no one guilty, 
until, after fair trial according to its forms, he is found and pro- 
nounced guilty. 

We have no jurisdiction of applications for changes of venue. 
They must depend on the enlightened intelligenee of the trial 
court. It is nevertheless a right, secured to defendants in 
criminal prosecutions, to have a fair and impartial trial, and, to 
this end, to set forth reasons why such trial can not be had, 
without a change cf venue. Of the sufficiency of the reasons 
shown, the trial court must determine. If it be shown to the 
reasonable satisfaction of the court, that an impartial trial, and 
an unbiased verdict can not be reasonably expected, the venue 
ought to bechanged. We find in the record the affidavit which 
was made in this case, and we fail to perceive wherein it was 
insufficient. The jury, with their then surroundings, were in 
no condition to deliberate calmly on the momentous issue they 
were trying. This we know from public history.— Zz parte 
Banks, 28 Ala. 28. . 

The judgment of the circuit court is reversed, and the cause 
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remanded. Let the prisoner remain in custody, until discharged 
by due course of law. 


Harris v. The State. 
Lndictment for Burglary. 


1. Jurisdiction of recorder of city of Montgomery as committing magis- 
trate.—The recorder of the city of Montgomery, being clothed by statute, 
not only with jurisdiction of violations of the ordinances of the city, but 
also, in addition thereto, with ‘‘all the powers and authority that belong 
to justices of the peace in criminal matters, by the laws of this State,” 
has the plenary jurisdiction of justices of the peace as committing magis- 
trates, and the authority and jurisdiction to inquire and determine, 
whether there is probable cause to believe a criminal offense has been 
committed, and that the person charged is guilty of its commission. 

2. Testimony of witness before committing magistrate; admissibility of. 
Whether the absence of .a witness from the State, either permanent or 
temporary, not induced by the act of the defendant, will, in a criminal 
case, authorize the introduction of evidence of the testimony given by 
him on a former trial, or on a preliminary examination before a commit- 
ting magistrate, against the defendant, is not decided; but testimony of 
this character being admitted with great caution, only from necessity, 
and to prevent a failure of justice, the necessity therefor, whether arising 
from death, insanity, or other cause rendering impracticable the produc- 
tion and examination of the witness, ought to be clearly shown. 

3. Same; when inadmissible.—Proof, on the trial of a criminal case, of 
the disappearance of an absent witness from the place at which she 
resided at the time of the preliminary examination before a committing 
magistrate, and of declarations, made by her before her disappearance, 
of an intention to go to Georgia with a particular person, with whom she 
did not go, does not make out a case which authorizes the introduction of 
evidence of her testimony on the preliminary examination. 

4. Same; how proved.—It is the duty of a committing magistrate to 
reduce to writing the testimony of witnesses examined before him on a 
eteee cada examination, and if he observes this duty, the writing is the 

vest evidence, and must be produced, or its absence accounted for; but © 
if he neglect the duty, the testimony given may be proved, when a 
necessity therefor is shown, by any witness who heard and remembers 
it substantially. 

5. When declarations of witness inadmissible.—The declaration of a 
person found in possession of stolen property, and arrested for the larceny 
thereof, made after the arrest, and after he had parted with the possession, 
that he received it from the defendant, is not admissible against the-de- 
fendant for any purpose. 





Appear from City Court of Montgomery. 

Tried before Hon. T. M. Arrineron. 

Allen Harris, the defendant in the court below, appellant 
here, was indicted for breaking into and entering a designated 
building within the curtilage of a dwelling house, “ with the 
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intent to steal, and having so broken into and entered said build- 
ing, then and there feloniously took and carried away seven 
tiirkeys of the apgregate value of twelve dollars, the personal 
property,” ete. e defendant was found guilty of burglary, 
and sentenced to hard labor for the county. After proving the 
breaking and entry as charged, and the larceny of the eaten, 
it was pe that on a preliminary examination of the defend- 
ant, had before the recorder of the city of Montgomery, the 
cause before that officer being entitled, “The City Council 
of Montgomery v. Allen Harris,” one Ellen Gamble, an 
absent witness for the State, was examined as a witness; that 
shortly after this examination, said witness stated that she was 
going to Georgia with a designated party, and a week there 
after she, selling all her household effects, moved away from the 
house in which she then lived, but where she went, the witnesses 
did not know; that for a week after she left her said house, her 
daughter was seen in Montgomery, who stated that her mother 
was still living in that city, and that she did not go away 
with the party with whom she said she was going, because she 
had lost her money, and she was waiting, for ‘that party to send 
her some money from Atlanta, and that when she received it, 
they, both mother and daughter, were going to Georgia; and 
that said Ellen Gamble had not been since seen in Montgomery. 
It was also shown that a subpoena issued for her had been re- 
turned “not found” in Montgomery county. It was not shown 
whether the committing magistrate reduced to writing the tes- 
timony of the said Ellen Gamble, given on the preliminary ex- 
amination or not. Upon this proof, the State was allowed, 
against the defendant’s objection, to prove by another witness 
Ru her testimony was before the committing magistrate on 
said examination ; and to this ruling the defendant excepted. 
The substance of this testimony was, that before daylight on 
the morning of the night the burglary was committed, the de- 
fendant came to her house with the turkeys, which she received 
from, and sold for him, at his request. The defendant having 
shown by the cross-examination of a policeman of said city, who 
had been examined in chief by the State, that he arrested the 
said Ellen Gamble for the larceny of the turkeys, and that, on 
her testimony on the preliminary examination of the defendant, 
she was released, the State asked said witness, in rebuttal, what 
Ellen Gamble told him when he went to arrest her. To this 
question the defendant objécted, but the court overruled the ob- 
jection, and he excepted. In response to the question the wit- 
ness answered, that she told him, “in substance, the same she 
testitied to as above stated.” The defendant then moved to 
exclude this answer, but the court overruled the motion, and he 
excepted. 
VoL, LXx1u. 
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The rulings above noted are, with others, here assigned as 
error. 


Jno. Ginprat Winter, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The recorder of the city of Montgom- 
ery is clothed with jurisdiction of violations of the ordinances 
of the city, and, in addition, with “all the powers and authority 
that belong to justices of the peace in criminal matters, by the 
laws of this State.’—Pamph. Acts, 1869-70, p. 363, § 10; 
Pamph. Acts, 1880-1, p. 496, § 2. The powers and authority 
“of justices of the peace include plenary. jurisdiction as com- 
mitting magistrates—the jurisdiction to inquire and determine 
whether there is probable cause to believe a criminal offense has 
been committed, and that the person charged is guilty of its 
commission. The recorder had, and was exercising the juris- 
diction of a committing magistrate, in the inquiry as to the 
guilt or innocence of appellant of the offense with which he is 
now indicted, when the absent witness, Ellen Gamble, was ex- 
amined. The appellant was present on the inquiry, and had 
the opportunity of cross-examination. The inquiry was the 
inception of the prosecution ; the indictment is its continuation ; 
the issues involved are the same, and there is identity of parties. 
If a necessity existed which authorized the introduction of sec- 
ondary evidence of the testimony given by the absent witness 
on the hearing before the recorder, there was no force in the 
objection, that the hearing before him was illegal, or that the 
parties and the issue were not the same.. It is well settled that 
evidence is admissible on the trial in chief, of what a deceased 
witness testified on the preliminary hearing before a commit- 
ting magistrate. It is the duty of the magistrate to reduce the 
examination to writing, and if he observe the duty, the writing 
is the best evidence, and must be produced, or a satisfactory 
account given for its absence. But if he neglect the duty, the 
testimony given may be proved by any witness who heard and 
remembers it substantially.— Zharp v. State, 15 Ala. 749; Da- 
vis v. State, 17 Ala. 354. 

The specific objections taken in the court below do not raise 
the inquiry, whether the absence of a witness from the State, 
temporary or permanent, not induced by the act of the defend- 
ant, will in a criminal case authorize the introduction of evi- 
dence of the testimony given by him on a former trial; and 
we abstain from the intimation of an opinion upon that ques- 
tion. The substance of the objections is, that it was not shown 
that the witness was absent from the State. Weare of opinion 

32 
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the objections were well taken, and ought to have been sus- 
tained. Testimony of this kind is admitted with great caution, 
only from necessity, and to prevent a failure of justice. The 
necessity, whether it is supposed to arise from death, or 
insanity, or from other cause rendering impracticable the pro- 
duction and examination of the witness, ought to be shown 
clearly. Allowing to the evidence explanatory of the failure 
to produce the witness the greatest weight which can be justly 
claimed for it, and it proves no moré than her disappearance 
from the place of her residence at the time of her former ex- 
amination. It is as consistent with the hypothesis that she is 
elsewhere in the State, and within the jurisdiction of the court, 
as that she is absent from, or residing without the State. Her 
declarations of an intention to go to Georgia were not contem- 
poraneous with her disappearance, and they were connected 
with a declaration of a purpose to go with a particular person, 
whom she did not accompany. A case was not made which 
authorized the introduction of evidence of her testimony on 
the former trial. 

The purpose of introducing evidence of the declarations 
made by her when arrested upon the charge of having stolen 
the turkeys, is not shown by the bill of exceptions. We are 
not aware of any purpose for which it ought to have been re- 
ceived. The declarations were not explanatory of her posses- 
sion of the turkeys, for, before making them, she had parted 
with the possession. The possession was a past, and not a 
present, existing fact. The declarations of a stranger which 
are merely narrative of a past occurrence or fact, are not ad- 
missible evidence, either as explanatory, or of the existence of 
the occurrence or fact.—1 Greenl. on Ev. § 110. 

These errors compel a reversal of the judgment, and it is 
not necessary to consider the other matters pressed in the argu- 
ment of counsel. 

teversed and remanded. 


Amos v. The State. 
Indictment for Selling Liquors contrary to Local Statute. 


1. Local statute prohibiting gift, sale or other disposition of liquors con- 
strued.—Where a statute makes it unlawful ‘‘to sell, give away, or other- 
wise dispose of’’ designated liquors, the words, ‘‘or otherwise dispose of,”’ 
following the more specific or particular words, “‘sell or give away,”’ 
= be construed, a larger legislative intention not being clearly ex- 
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pressed, as extending only to a disposition ejusdem generis with a sale or 
gift ; they can not be extended to any and every act which may be said 
to be a disposition. 

2. Same.—Hence, where the liquor a defendant indicted under such 
statute is charged with having disposed of, was the property of the per- 
son to whom it was delivered, it having been bought for him by the de- 
fendant’s father as an agent merely, and the father, as such agent, hav- 
ing the custody of it, and the defendant had no connection with it, and 
did no other act than, on the request of the owner to deliver to him a 
part of it, because it was not convenient for the owner to take away the 
whole, this is not such a disposition of the liquor as rendered the deiend- 
ant guilty of a violation of the statute. . 

3. Same.—lIf, however, the real*transaction was a sale by the defend- 
ant’s father to the party to whom it was delivered, the introduction of the 
latter’s name as purchaser being a mere device and, to consummate the 
sale, and acting for his father, the defendant made delivery of the liquor, 
then he would be guilty of a violation of the statute. 

4. General charge on effect of evidence in favor of the State in criminal 
case; when can not be sustained.—A general charge to the jury in a crim- 
inal case, that if they believe the evidence, they should find the defend- 
ant guilty, is of doubtful propriety ; and if questioned, on appeal it can 
not be sustained, unless the evidence, in its character, is clear, conclu- 
sive, and without conflict, leaving no inference of fact to be drawn by the 
jury. 

5. Right of counsel for accused to argue questions of law to the court, 
considered.—Upon questions of law, which the court alone can decide, 
it may be that, when the opinion of the judge is formed and fixed, he may, 
in the exercise of a sound judicial discretion, decline to hear argument 
from counsel ; but this discretion should be exercised sparingly and cau- 
tiously, and only when the question seems so clear as not to admit of 
argument. 


Appear from Conecuh Cirenit Court. 

Tried before Hon Joun P. Hvussarp. 

Ned Amos, the appellant, defendant in the lower court, was 
indicted, tried and convicted under a statute rendering it un- 
lawful, except upon the prescription of a practising physician, 
“to sell, give away, or otherwise dispose of spirituous, vinous 
or malt liquors,” within a designated locality in the county of 
Conecuh.—-Pamph. Acts, 1880-1, p. 387. As the evidence 
tended to show, L. N. Amos, the defendant’s father, who was 
merchandising, and kept a store in Brooklyn, within half a mile 
of Brooklyn Academy, in said county, ordered and obtained 
for G. Bethea from Mobile, on his written request, five gal- 
lons of whiskey ; and when the whiskey came, Bethea “had no 
way to take it all away, and he got L. N. Amos to have it put 
in a house in Dr. Feagin’s yard, which was a house in which 
the defendant’s father kept other things incident to his busi- 
ness ;” and from the whiskey thus obtained and kept for him, 
whiskey “was drawn off and furnished witness by defendant 
and L. N. Amos as he, witness, called for, or wanted it.” The 
evidence further tended to show that, within twelve months 
before the finding of the indictment, the defendant, who was 
not connected with his father’s business in any capacity, though 
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frequently about his store, let the said Bethea have some of 
said whiskey ; and for this act, it appears, he was indicted. 
Bethea’s request that defendant’s father should order the 
whiskey for him, and a bill in favor of James McDonnell & Co., 
of Mobile, against Bethea for the whiskey, were read in evi- 
dence. The defendant made a statement under the statute, 
which was “substantially as follows: I may have drawn some 
whiskey for Mr. Bethea, but I never sold or gave him any 
whiskey, or disposed of any whiskey to him. All the whiskey 
I know of* Mr. Bethea getting, and I let him have, was the 
whiskey for which my father had sent for Mr. Bethea, and 
which was delivered to him as he called for it. I was not con- 
nected with the business in any way at all, but was frequently 
at my father’s store.” 

After reciting that this was all the evidence introduced on 
the trial, the bill of exceptions proceeds: ‘“ The solicitor then 
asked the court in writing to give the following charge: ‘If 
the jury believe all the = el in this case beyond a reasonable 
doubt, they will find the defendant guilty, and assess a fine of not 
less than fifty dollars, nor more than five hundred dollars... The 
court stated he would give the charge. The defendant’s coun- 
sel asked the court say heard by the court, why the charge 
should not be given, before giving the charge. The court de- 
clined to hear the defendant’s counsel, and stated to the counsel 
the reason why, was, that he had listened very carefully to the 
testimony, and had concluded to give the charge, if asked. To 
the refusal of the court thus to hear the defendant’s counsel, and 
to the remark of the court, defendant duly and legally excepted. 
The counsel for defendant then asked to argue the case to the 
jury, and the court then stated that Fini might argue the 
case to the jury. Whereupon, the solicitor and defendant's 
counsel both addressed the jury. The solicitor then renewed 
his request for the court to give the written charge above set 
out, which the court then gave ;” and the defendant excepted. 

The defendant also reserved exceptions to the refusal of the 
court to give the following charges requested by him in writing : 
1. “The court charges the jury that if the evidence satisfies 
them that the whiskey was the property of the witness Bethea, 
and had been left with L. N. Amos, and that all that the de- 
fendant had to do with it, was to draw a part of it, at one time, 
at the request of the owner, Mr. Bethea, then this, without more, 
would not authorize the conviction ot defendant.” 2. “The 
court charges the jury that, in coming to a verdict in this cause, 
they must Took to the written order of Bethea, and the bill made 
out by James McDonnell & Co., and to all the facts and cir- 
cumstances, and also to the statement of ihe defendant ; and if, 
looking at all the evidence in the case, they are not satistied of the 
VoL. LXxul. 
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guilt of the defendant, beyond a reasonable doubt, then they 
must acquit him.” 
The rulings above noted are here assigned as error. 


Srattwortn & Burnert, for appellant. 
I. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The indictment is founded upon the 
statute (Pamph. Acts, 1880-81, p. 387), rendering it unlawful, 
except upon the prescription of a practising physician, “to sell, 

ive away, or otherwise dispose of spirituous, vinous or malt 
Ranees”* within a designated locality in the county of Conecuh. 
The manifest purpose of the statute, taking the words in their 
ordinary signification, is the prohibition of all — in the 
nature of trade or traffic, in the locality specified—a prohibition 
of a transfer of such liquors in the mode such transfers had 
been made usually, and the prevention of all evasions of the 
prohibition. The effective words are sell, give away, or other- 
wise dispose of ; all of which, in a general sense, found in this 
connection, signify some act by which one person parts with, to 
another, possession or ownership of property. A sale, ex vi 
termini, imports the transfer of personal eres upon a valu- 
able consideration; and a gift imports a like transfer gratui- 
tously, or upon a merely good consideration. The more general 
words, or otherwise dispose cf, following the more specitie or 
particular words, sell, or give away, upon a settled rule of stat- 
utory construction, a larger legislative intention not being clearly 
expressed, must be construed as extending only to a disposition 
ejusdem generis with a sale or a gift ; they are not to be extended 
to any and every act which may be said to be a disposition. 
The rule is, when general words follow, in a statute, words of 
particular and special meaning, if there be not a clear manifes- 
tation of a different legislative intent, they are construed as 
applicable to persons or things, or cases of like kind, as are 
designated by the particular words. The rule, it is said, “ ac- 
cords with the ordinary workings of the human mind. A 
writer who enumerates certain things, adding a general clause, 
mentions, as of course, the highest things, and some of each 
class, within those which he had in contemplation.”—Bishop’s 
Stat. Crimes, § 2465. It would be a departure from the rule, 
not necessary to give effect to the laglaladive intent, and not 
within it, to give the general words, or otherwise dispose of, a 
meaning so loose and expansive as to include within them any 
act not akin to a sale or a gift, not intended as, and not having 
in it any of the properties of, a parting with property by one 
person to another. A common carrier, transporting the enu- 
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merated liquors to the designated locality, and there delivering 
them to the consignee, or to the true owner, it may be said, in a 
large or loose sense, disposes of them. A warehouseman, with 
whom they were stored, delivering them on demand, could also 
be said to dispose of them ; and a destruction of them intention- 
ally could be denominated a disposition ; and yet, these acts are 
not within the proper significance of the general words, nor are 
they within the objects and purposes of the statute. 

The evidence tended to show that the liquor the defendant 
is charged with having disposed of in violation of the statute, 
was the property of the person to whom it was delivered ; 
bought for him in Mobile by the father of the defendant as an 

nt merely, and that, as agent, the father had the custody of 
it; the defendant having no connection with it, and doing no 
other act than, on the request of the owner, to deliver to him a 
part of it, because it was not convenient at that time to take 
away the whole. If this be the real state of facts, and whether 
it be or not, it is the province of the jury to ascertain, there is 
no ground to charge the defendant with a violation of the 
statute ; he has done no act offensive to it. It may be possible 
that there was not a purchase of the liquor by Bethea; that he 
had no ownership of it; that the eaupdention of his name as a 
purchaser was a mere device, and that, in fact, the real transac- 
tion was a sale by the father of the defendant to Bethea. If 
this be true, and, to consummate the sale, acting for his father, 
the defendant made delivery of the whiskey, then he would be 
guilty of a violation of the statute. An agent or servant is not 
excused from liability for an infraction of the criminal law, be- 
cause the act may be done in the course and duty of his ageney 
or servitude.—State v. Bell, 5 Port. .365; Winter v. State, 30 
Ala. 22. But this hypothesis, if it be reasonable, is merely in- 
ferential from the transaction, and whether it is fairly and 
reasonably inferential, the jury alone can determine. 

A general instruction to the jury, that if they believe the 
evidence, they ought to find the defendant guilty, is, to say the 
least, of doubtful propriety in all criminal cases. And if it is 
———> on error it can not be supported, unless the evi- 

ence is clear and conclusive, and without conflict, in its charac- 
ter, leaving no inference of fact to be drawn by the jury. 
Carter v. State, 44 Ala. 29; Crawford v. State, 1b. 45; Per- 
kins v. State, 50 Ala. 154; Foster v. State, 47 Ala. 643; Weel 
v. State, 52 Ala. 19; Sanders v. State, 58 Ala. 371. The court 
below erred in the charge given to the jury, and in the refusal 
of the charges requested. 

We pass the remaining question raised by the bill of excep- 
tions, remarking only, that the Constitution guarantees to the 
person accused of crime the right to be heard ‘by counsel ; thus 
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constituting the counsel an important’element in the judicial 
investigation. Upon questions of law, which the court alone 
can decide, it may be, when the opinion of the judge is formed 
and fixed, that he may, in the exercise of a sound judicial dis- 
cretion, decline to hear argument from counsel.. But the dis- 
cretion should be exercised sparingly and cautiously, and only 
when the question seems so clear as not to admit of argument. 
Let the judgment be reversed, and the cause remanded. The | 
defendant must remain in custody until discharged by due 
course of law. 


Ex parte The State of Alabama, in re — 
Mohr. ) 


Application for Mandamus. 


le Extradition of fugitive from justice; party authorized to make de- 
mand for, not an agent of Federal Government.—A party authorized and 
appointed by the Governor of another State, to demand of the Governor 
of-this State the arrest and extradition of a person here as a fugitive 
from justice, under a requisition duly made for that purpose, is not, pro 
hae vice, an officer ér agent of the Federal Government, but is merely 
an agent of the State demanding the extradition, although the authority 
for the demand and requisition is the act of Congress passed for the en- 
forcement of the extradition clause of the Federal Constitution. 

2. Same; jurisdiction of State courts to inquire into legality of arrest 
by habeas corpus.—The person sought to be extradited having been 
arrested under a-warrant issued by the Governor, in pursuance of the vy 
requisition made on him, and placed in the custody of the agent of the 
State demanding the extradition, the State courts have jurisdiction, by ‘ 
writ of habeas co*pus, to inquire into and determine the legality of the 
arrest and detention. 

3. Same; what criminals may be extradited under Constitution and act 
of Congress.—The extradition clause of the Federal Constitution, and the 
act of Congress designed to carry it into effect (U. 8. Stat. § 5278), do not 
provide for the extradition of all criminals, but of a specified class only— 
of such as may have fled from, or leit the demanding State as fugitives 
from the justice of that State; and hence, their provisions do not apply 





4 to, or embrace crimes, not actual/y, but merely constructively committed 
14 within the jurisdiction of the demanding State, when the offenders were 


not, at the time the crimes were committed, and have not since been, 
within that jurisdiction. ' 

4. Same; what questions open for review on writ of habeas corpus. 
While the act of 1793, now substantially embraced in section 5278 of the 
Rev. Statutes, providing for the extradition of fugitives from justice, 
makes conclusive the production of a duly certified copy of the indict- 
ment or affidavit therein mentioned, and the courts of the State on which 
the requisition is made, are not authorized to go behind the indictment 
or affidavit for the purpose of investigating the question of the prisoner’s 
guilt or innocence, the finding of the Governor of that State, that the 
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person whose extradition is demanded, is a fugitive from justice, is not 
conclusive evidence of that fact; but it is competent for the prisoner to 
show, on habeas corpus, by parol evidence, that he is not in fact a fugitive 
from the demanding State, and that, therefore, the warrant of the Gov- 
ernor was improvidently issued. 

5. Same.—Hence, a person arrested as a fugitive from justice on a 
warrant issued by the Governor of this State, in pursuance of a requisi- 
tion made on him by the Governor of the State of Pennsylvania, based 
on an indictment found in that State, charging the prisoner with the 
crime of obtaining money under false pretenses, may show, on habeas 
corpus, that he was not in the State of Pennsylvania at the time the 
offense is alleged to have been committed, and has never been there 
since; that the goods were obtained by purchase from an agent of the 
prosecutor in the State of New York, to whom the false representations, 
if any, were made; and that he has never fled from the State of Penn- 
sylvania, and was, therefore, not a fugitive from justice. 


Application to this court for mandamus, prohibition, or other 
remedial writ, to be directed to Hon.-F. C. Rannotpn, Judge 
of Probate of Montgomery county, commanding him to vacate, 
annul and set aside an order made by him, discharging, on 
habeas corpus, Alex. Mohr from the custody of one Frederick 
Gentner, who held him under and in pursuance of a warrant 
of the Governor of the State of Alabama, issued on a requisi- 
tion made by the Governor of the State of Pennsylvania, for 
extradition. 

The facts are stated in the opinion. 


Ricr & Wixey, for petitioner. (1) The authorities are un- 
broken to sustain the general doctrine, that when the executive 
warrant for the delivery of an alleged fugitive | as been issued 
in conformity with law, it is not the province of the courts, by 
the writ of habeas corpus, to arrest or defeat its operation by 
the discharge of the prisoner. The accused, if he has any 
remedy or , Pang must seek and assert it in the State to 
which he has been surrendered. The question whether the 
ey demanded shall be arrested and delivered up, is, under 
the laws of Congress, and of Alabama, submitted exclusively 
to the Executive to whom the demand is addressed. No court 
has any thing to do with the question, unless, perhaps, the pro- 
ceedings in the case show some want of conformity to law— 
some defect inthe matter of form. or substance.—Spear on 
Extradition, pp. 240-2, 282, 301-2; In re Greenough, 31 Vt. 
288; Ex parte Voorhees, 3 Vroom (N. J.), 147; Ln the matter 
of Clark, 9 Wend. 212; Sergt. on Con. Law, pp. 395-6; 

rown’s case, 112 Mass. 409; Robinson v. Flanders, 29 Ind. 
10; Jn re Manchester, 5 Cal. (Morris) 237; Hurd on Habeas 
Corpus, 603, 611-12, 621; 4 Harr. (Del.) 577; Aingsbury’s 
case, 106 Mass. 223; Zaylor v. Taintor, 16 Wall. 366; Ken- 
tucky v. Dennison, 24 How. 106; Prigg v. Pennsylvania, 16 


Vou. Lxxul. 
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Pet. 539. (2) Gentner, while acting as agent of the executive 
authority of Pennsylvania, was also, discharging a duty im- 
ee upon him under the Constitution and laws of the United 

tates, relating to the extradition of fugitives, and was, in fact, 
endeavoring to execrte a law of Congress, passed for the 
express purpose of giving effect to rights, as between them- 
-selves, of the several States of the American Union, under the 
Federal Constitution. The Governor of this State, in issuing 
his warrant, and Gentner, in executing it, were, pro hac vice, 
ofticers of the United States; and, therefore, the State courts 
have no jurisdiction to release the alleged fugitive on habeas 
corpus.—In re Robb, in the Circuit Court of the United States, 
District of California, opinion in pamphlet; Ex parte Hill, 
38 Ala. 431. See also Prigg’s case, 16 Pet. 539; Ableman v. 
Booth, 21 How. 509; Tarble’s case, 13 Wall. 397; Ex parte 
Gist, 26 Ala. 156; Ex parte Lee & Allen, 39 Ala. 459; Ken- 
tucky v. Dennison, 24 How. 106; Code of 1876, §§ 3977, 4957 ; 
Ee parte Bushnell, 9 Ohio St. 183. (3) Section 3977 of the 
Code of 1876 mace it mandatory upon the Governor to issue 
his warrant, in this case, for Mohr’s arrest. Section 4957 of 
same Code makes it imperative npon a State judge to remand 
Mohr to the custody from which he was taken. 


W. L. Brace, R. M. Wirtiamson and J. N. Arrinerton, 
contra. (1) The following constitutional provisions and stat- 
utory enactments reviewed, as bearing on the extradition of 
fugitives: Con. U.S. Art. 4, sec. 2, subd. 2; Rev. Statutes 
U. S., § 5278; Code of Alabama, 1876, §§ 3977-80, 3987, 
4936, 4955, 4957. (2) The question involved in this case turns 
upon the cénstruction of these constitutional and statutory 
provisions. The provisions of the Federal Constitution, as 
well as of the act of Congress, contemplate that a person, to 
be arrested, must have committed a crime in the territory of 
the State demanding him, and must have actually fled from 
the justice of that State, or there must be a substantial equiv- 
alent of such actual flight. The facts last recited constitute a 
prerequisite of the right of any one State to lawfully demand 
from another State the giving up of any person, to be trans- 
ported for trial to the State making the demand. If these 
facts do not exist, then there is no right to the requisition, 
under either the Constitution or laws of the United States. 
Spear on the Law of Extradition, pp. 271-5, 306-17, and 
authorities cited; Hx parte Smith, 3 NieLean, 121. (3) The 


only question tried by the judge of probate in the court below 
was, whether or not Mohr was a fugitive from justice. It will 
be observed that the crime charged in the indictment is one 
which could be constructively committed ; that is to say, Mohr 
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could have made the false pretenses by letter written and 
mailed outside of the State of Pennsylvania, and upon them 
could have obtained the goods mentioned in the indictment, 
without ever having entered the territory of that State. 
Neither the indictment nor any of the other papers upon which 
the warrant was issued, charges the fact that Mohr was in the 
State of Pennsylvania at the time he committed the alleged. 
offense ; nor do the papers charge that he had actually fled 
from that State to avoid its justice, or facts which are, in effect, 
a substantial equivalent of such flight. The averment that he 
is “a fugitive from justice,” contained in the affidavit, is a 
mere conclusion of the affiant, and insufficient. This being so, 
the Governor ought not to have issued his warrant. But even 
if, upon these facts, the Governor, a mere ministerial officer, 
performing ministerial duties, ought to have issued the war- 
rant, then it is equally true, that the judge of probate, on 
habeas corpus, had jurisdiction, upon these facts, to inquire 
whether Mohr actually was in the State of Pennsylvania at the 
time the offense was committed, or whether he did actually flee 
Jrom the justice of that State, or had done any other act that was 
the substantial equivalent of such flight. This point elaborated. 
(4) None of the cases cited by the counsel for the petitioner, 
Gentner, lay down the rule of law to be, that the actual flight 
or its substantial equivalent, from the justice of the State mak- 
ing the demand, is not an absolute and indispensable prereg- 
wisite to be established before the accused can be given up for 
trial by the State upon which the demand is made. A careful 
examination of each of these cases will show that-the point 
made in the present case is nowhere made in them, and that there 
was no occasion for its being made upon the evidertce in either 
of those cases. Those cases went off upon considerations en- 
tirely different. There have been, however, very important 
eases, in which this point was made and considered with favor 
by eminent courts.—See x parte Jos. Smith, the Mormon . 
Prophet, 3 McLean, 121; State of South Carolina v. Senator 

Patterson, reported in Spear on Extradition, p. 275; Jones & 
Atkinson v. Leonard, 50 Towa, 106; Manchester's case, 5. 
Cal. 237; Story’s case, 3 Cen. Law Journal, p. 636; Opinions 
of the Attorneys-General, Vol. 8, p. 215. (5) This extradition 
statute of the United States is a penal statute, and greatly in 
derogation of the common law rights of the citizen. As such, 
it should be strictly construed.—See Ex parte Jos. Smith, 
Mormon Prophet, 3 McLean, 121. It is also a swmmary pro- 
ceeding, and the statute itself provides for it in a@ swmmary 
manner; and, as such, it must be strictly complied with. See 
Spear on Extradition, pp. 269-70. It can not be said that 
such a statute would be “legally applied,” if under these pro- 
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visions a citizen was arrested and extradited on account of a 
crime constructively committed and flight constructively made. 
Under such a statute, involving such tremendous consequences 
to a citizen, in the essence of liberty and a fair trial, rendering 
it necessary that he should be transported to a foreign State to 
be tried among strangers upon a criminal accusation, are the 
courts of the State upon which the demand is made, compelled 
to shut their eyes to all else except merely the papers in the 
requisition of the Governor making the demand, and the ae- 
companying papers, as to whether or not the person demanded 
is, or is. not “a fugitive from justice?’ Such can not be the 
law. As the principle contended for on behalf of Mohr in- 
volves the highest rights of the citizen, we insist that, ina pro- 
ceeding of habeas corpus, the courts of this State should up- 
hold and maintain it for the protection of the citizen. (6) The 
matter of extradition is left by the act of Congress to be carried 
out and enforced, in every instance, by.the States themselves, 
and by the officers of the States, as such, and acting as such. 
See Aentucky v. Dennison, 24 How. 66. Robl’s case, cited by 
counsel for petitioner, criticised ; and it is insisted that the de- 
cision does not lay down a sound and correct rule upon this 
point, or one that can be safely followed by the courts. (7) 
Cases of crime constructively committed, and of flight construct- 
ively made, are not provided for, either in the Constitution, or 
the laws of the United States ; and this being true, it is the 
duty of the State courts, in a proceeding of habeas cor “pus, to 
take evidence, examine into the facts, and ascertain judicially, 
whether the accused is a fugitive from justice, as contemplated 
by the Constitution and laws of the United States, by having 
actually fled from the State demanding him, or what is the sub- 
stantial equivalent of such actual flight; or whether his pre- 
tended flight is merely constructively committed. 


SOMERVILLE, J.—The purpose of the present application 
is to vacate the action of the probate judge, discharging one 
Alexander Mohr from alleged illegal custody, on his petition 
for the writ of habeas corpus. The return to the writ, showed 
that the petitioner was held in the custody of the relator, Fred- 
erick Gentner, as agent of the State of Pennsylvania, under a 
warrant of arrest issued by authority of the Governor of Ala- 
bama, pursuant to a requisition from the Governor of the 
former State, demanding his extradition as a fugitive from 
justice. The crime charged is that of obtaining goods by false 
pretenses. The pee judge permitted evidence to be intro- 
duced, showing that the prisoner was not in the State of Penn- 
sylvania at the time of the commission of the alleged offense, 
and had never been there since; that the goods were obtained 
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by purchase from an agent of the prosecutor in the State of 
New York, to whom the false representations, if any, were 
made, and that the petitioner had never fled from the State of 
Pennsylvania, and was not a fugitive from justice. It is claimed 
that the State courts have no jurisdiction of the case, and if so, 
that the probate judge had no jurisdiction to go behind the 
warrant of the Saisnien, to investigate the question as to 
whether or not the prisoner was in fact a fugitive from justice ; 
and that the proceedings before him were coram non judice 
and void. 

The questions thus raised for our consideration involve a 
construction of the clause in the Federal Constitution relating 
to the extradition of fugitive criminals between the several 
States, and of the law of Congress enacted for the purpose of 
its enforcement. 

The Constitution of the United States provides, that “a per- 
son charged in any State with treason, felony, or other crime, 
who shall flee from justice, and be found in another State, shall, 
on demand of the executive authority of the State from which 
he fled, be delivered up, to be removed to the State having 
jurisdiction of the crime.”—Art. IV, sec. 2. 

The act of Congress designed to carry this constitutional pro- 
vision into effect, was passed in the year 1793, and is found 
substantially embraced in section 5278 of the Revised Statutes 
of the United States. It provides that “whenever the executive 
authority of any State or Territory demands any person, as a 
fugitive from justice, of the executive authority of any State 
or Territory to which such person has fled, and produces a copy 
of an indictment found, or an affidavit made before a magistrate 
of any State or Territory, charging the person demanded with 
having committed treason, felony, or other crime, certified as 
authentic by the governor, of chief magistrate of the State 
or Territory from whence the person so charged has fled, it 
shall be the duty of the executive authority of the State or 
Territory to which such person has fled, to cause him to be ar- 
rested and secured,” and to be delivered up to the “agent” of 
the demanding State or Territory.—Rev. Stat. U.S. § 5278. 

The General Assembly has seen fit to enact statutes in this 
State which are designed to be in aid of this Congressional 
legislation, and impose the duty of extradition upon the Gov- 
ernor in all cases falling within the purview of the Federal Con- 
stitution.—Code, 1876, §§ 3977-3990. It is needless that we 
should refer to these in detail. 

It is not denied that the great function of the writ of habeas 
corpus is the liberation of Enns who may be imprisoned with- 


out just authority of law. But it is contended that this is a 


ease of which the State courts have no jurisdiction, because 
VoL. LXXIII. 
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the petitioner is shown to have been in the custody of one hold- 
ing him under the authority of the laws of the United States, - 
and who must be regarded as acting pro hac vice asan officer or 
agent of the Federal Government. The argument seeks to 
bring this case within the principle settled in Zarble’s case, 13 
Wall. 397, decided by the Supreme Court of the United States 
in 1871, and holding that no judicial officer of a State has 
jurisdiction to issue a writ of habeas corpus for the discharge of 
any person “held under the authority, or claim and color of the 
authority, of the United States, by an officer of that government.” 
The petitioner in that case was an enlisted soldier, in the army 
of the United States, who sought to be discharged from the 
custody of a recruiting officer of the Federal Government. 
The same principle had been virtually settled in Booth’s case, 
21 How. (U. 8.) 506, decided in the year 1858, a decision in- 
volving the validity of proceedings under the Fugitive Slave 
Law. 

The present case does not, in our judgment, come within the 
scope of the above principle, or the reason upon which, it is 
based, which is to prevent a conflict of jurisdiction tending to 
a forcible collision between the State and Federal Governments. 
Tarble’s case, supra; Ex parte, Le Bur, 49 Cal. 159 ; Code, 1876, 
§$ 4936. The relator, Gentner, in whose custody the petitioner 
was shown to be, was not an officer or agent of the Federal 
Government. He was the agent of the State of Pennsylvania, 
whose Executive had. empowered him to make this demand 
upon the executive authority of this State. It is no answer 
that the authority is exercised in obedience to an act of Con- 
gress, passed for the enforcement of the extradition clause of 
the Federal Constitution. This provision has been well said to 
be in the nature of ‘a treaty stipulation between the States of 
the Union,” as binding upon the States as though it was a 
part of the Constitution of each State.—Hibler v. The State, 
43 Tex. 197. But in Aentuchy v. Dennison, 24 How. 66, it 
was said that if the Governor of a State declined to surrender 
a fugitive criminal on the requisition of the Governor of a sister 
State, the Federal Government had no constitutional power “to 
use any coercive means to compel him.” It was further as- 
serted that this duty was “merely ministerial—that is, to cause 
the party to be arrested and delivered to the agent or authority 
of the State where the crime was committed.” In Taylor v. 
Taintor, 16 Wall. 366, the duty to deliver or surrender was 
pronounced to be one “not absolute and unqualified,” but de- 
pendent upon “the circumstances of the case.” As there said, 
“in such cases the Governor acfs in his official capacity, and 
represents the sovereignty of the State.” Possibly this execu- 
tive duty may be regarded as quasi-judicial in some of its 
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aspects, but this, in our view, is not necessarily material in its 


-bearing upon the question before us. The State has seen fit to 
- legislate in aid of this Congressional legislation, rendering, per- 


haps, the duty of the Executive one of more perfect obligation, 
if possible.—Code, § 3977-78. And while it was said by Mr. 
Justice Story, in Prigg v. Commonwealth of Pennsylvania, 16 
Pet. 539, that such State legislation was prohibited by implica- 
tion, as to matters in reference to which Congress has already 
legislated, it seems now to be the better opinion that, where State 
laws on this subject are not repugnant, but auxiliary to those 
passed by Congress, they may be upheld upon the principle of 
the right to exercise the power of domestic police.—Bish. Cr. 
Proce. § 223; Spear on Extradition, 267; Hurd on Hab. Corp. 
633-36; Work v. Corrington, 32 Amer: Rep. 345. Congress 
has not designated the practice or mode of procedure by which 
the fugitive is to be arrested and secured, and as to this there 
can be no valid objection to State legislation. It is merely 
providing “adequate means and facilities for the accomplish- 
ment of such extradition.”—Ex parte Ammons, 34 Ohio St. 
518; Coffman v. Keightley, 24 Ind. 509. However this may 
be, we are of opinion that Gentner was not the agent of the 
general government in any proper or legal sense, bat of the 
executive authority of the State which made the demand for 
Mohr’s extradition.— x parte Gist, 26 Ala. 156, 164. It has 
long been the general, if not universal practice of the State 
courts to exercise jurisdiction in such cases, by issuing writs of 
habeas corpus, in order to test the legality of the imprisonment. 
This jurisdiction is expressly recognized by section 4957 of the 
Code, and may now be considered as fully established, upon 
unassailable grounds, througliout the various States. This 
court does not aspire to the ambition of being the first, and 
perhaps only one of the State tribunals of last resort, to assail 
or deny a jurisdiction which is not only just to the constitu- 
tional sovereignty of the States, but favorable to the preserva- 
tion of the citizen’s liberty; and which is, at the same time, 
otherwise so salutary in its juridical influences, as well as 
honorable in its antiquity.—Spear’s Law of Extrad. 297-306; 
Cooley’s Const. Lim. (5th Hd.) *16, note 1; Hurd on Hab. 
Corp. 621-632; Rorer on Inter-State Law, 223; Whart. Cr. 
Pl. & Pr. (8th Fd.) § 35; Code of Alabama, 1876, § 4936; 
Com. v. Hall, 9 Gray, 262; Ex parte Thornton, 9 Tex. 635. 

We encounter more difficulty in the solution of the other 
question presented. Is it permissible to show that the case is 
not one coming within the provisions of the Constitution and 
act of Congress, because the party charged is not a fugitive 
from justice, having committed the alleged offense, if at all, only 


constructively while outside of the territorial jurisdiction of the 
VoL. LXxtiI. 
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demanding State? Or are the papers in the case, in connection 
with the warrant of arrest issued by the Governor of this State, 
to be regarded as importing absolute verity in this particular, 
so as to be incapable of contradiction ¢ 

The statute provides that, if the return to the writ of habeas 
corpus shows that the petitioner is “‘in custody for any public 
offense, committed in any other State or Territory, for which, 
by the Constitution and laws of the United States, he should be 
delivered up to the authority of such State or Territory,” he 
should be remanded.—Code of 1876, § 4957. This is, perhaps, 
merely declaratory of what the law would require in the absence 
of the statute. The power claimed by the prisoner is the right 
to show that his case is one outside of the class intended to be 
covered by the Constitution and laws of the United States. 

The authorities are not in harmony as to what questions can 
be reviewed by habeas corpus in cases of extradition. It seems 
very certain that there is no power to go behind the indictment 
or affidavit, with the view of investigating the question of the 
prisoner’s guilt or innocence.—J/n re Clark,9 Wend. 212. He 
can not be put upon trial for the crime with which he is charged, 
nor can any inquiry be made into either the merits of his de- 
fense, or mere formal defects in the charge. These inquiries 
are reserved for the courts of the demanding State, having juris- 
diction of the offense.— People v. Brady, 56 N. Y.182; FRobin- 
son v. Flanders, 29 Ind. 10. Congress has seen fit to adopt 
special legislation regulating this phase of the evidence in the — 
ease. The act of 1793 makes conclusive the production of a 
eopy of the indictment found, or an affidavit made before a 
magistrate of the demanding State, “charging the person de- 
manded with having committed treason, felony, or other crime,” 
certified as authentic by the Governor of such State—U. S. 
Rev. Stat. § 5278. These papers, if in due form, are made 
conclusive evidence of the guilt of the accused, when assailed 
on habeas corpus. It may be considered, therefore, as the 
settled doctrine of the courts, that a prima facie case is 
made, when the return to the writ of Aabeas corpus shows: 
(1) A demand or requisition for the prisoner made by the 
Executive of another State, from which he is alleged to 
have fled; (2) a copy of the indictment found, or affidavit 
made before a magistrate, charging the alleged fugitive with 
the commission of the crime, certified as authentic by the | 
Executive of the State making the demand; (3) the warrant of 
the Governor authorizing the arrest. Where these facts are 
made to appear by papers regular on their face, there.is a weight 
of authgrity holding that the prisoner is prima facie under 
legal restraint.—Spear’s Law of Extrad. 208-303; Matter of 
Clark, 9 Wend. 212; State v. Schlemn, 4 Harring. 577; Jn re 
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Hooper, 52 Wis. 699; People v. Brady, 56N. Y. 182; Bump’s 
Notes of Const. Dec. 295-297; Johnston v. Riley, 13 Ga. 97. 

Many of the cases hold that the warrant of the Governor, 
reciting these jurisdictional facts, is itself prima facie sutticient 
to show that all the necessary prerequisites have been complied 
with prior to its issue by him, although as to this proposition 
there is a conflict of opinion.—Davis’ case, 122 Mass. 324; 
Kingsbury’s case, 106 Ib. 223; Robinson v. Flanders, 29 Ind. 
10; Hartman v. Aveline, 63 Ind. 344. Which of these is the 
correct view, we need not decide, asall the proper papers in due 
form are set out in the return made to the writ by the respon- 
dent, Gentner, who is the relator in this proceeding. 

It is obvious that the extradition clause of the Federal Con- 
stitution has reference only to a specified class, and not to all 
criminals. Its language is,a person charged with any crime 
“who shall flee from justice and be found in another State.” 
Art. iv, see. 2. The act of Congress is more emphatic, if possi- 
ble, in describing such person as an actual fugitive, characteriz- 
ing him as one who “has fled,” and the State in which he is found 
as the State to which he “has fled.”—U. 8. Rev. Statutes, § 
5278. It may be considered clear, therefore, without any con- 
flict of authority, that the Constitution and laws of Congress do 
not provide for the extradition vf any persons except those who 
may have fled from or left the demanding State as fugitives 
from the justice of that State—Whart. Cr. Pl. & Pr. (8th Ed.) 
31, and cases cited; Spear’s Law of Extrad. 273, 310-316. 


“The offense,” says Mr. Cooley, “* must have been actwal/y com- 


mitted within the State making the demand, and the accused 
must have fled therefrom.”—Cooley’s Const. Lim. (5th Ed.) 
* 16, note 1. 

There is a difference of opinion as to what must be the exact 
nature of this flight on the part of the criminal, but the better 
view, perhaps, is that any person is a fugitive within the pur- 
view of the Constitution, “who goes into a State, commits a 
crime, and then returns home.”—Kingsbury’s case, 106 Mass. 
223; Hurd on Hab. Corp. * 606. In the case of Voorhees, 3 
Vroom, 141, he was characterized as one “ who commits a crime 
in a State, and withdraws himself from such jurisdiction.” 
This point, however, we need not decide, as it is shown that the 
prisoner, Mohr, has never been into the jurisdiction of the de- 
manding State since the commission of the alleged crime. He 
ean not, therefore, be said to be a fugitive from the justice of 
that State. 

It is clear to our mind that crimes, which are not actwily, 
but are only constructively committed within the jurisdiction 
of the demanding State, do not fall within the class of cases in- 
tended to be embraced by the Constitution or act of Congress. 

VoL. LXXII. 
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Such at least is the rule, unless the criminal afterwards goes into 
such State and departs from it, thus subjecting himself to the 
sovereignty of its jurisdiction. The reason is, not that the 
jurisdiction to try the crime is lacking, but that no one can in 
any sense be alleged to have “fled” from a State, into the 
domain of whose territorial jurisdiction he has never been cor- 
porally present since the commission of the crime. And only 
this class of persons are embraced within either the letter or 
spirit of the Constitution, the purpose of which was to make 
the extradition of fugitive criminals a matter of duty, instead of 
mere comity between the States. The language of the Consti- 
tution and the law of Congress are entirely a from ambiguity 
on this point, being too obvious to admit of judicial construc- 
tion ; and the authorities are uniform in adoption of this view as 
to its manifest meaning.— Whart. Cr. Pl. & Pr. (8th Ed.) § 31; | 
Spear’s Law of Extrad. 309-316; Voorhees’ case, 3 Vroom (N. 
J.), 147; Kingsbury’s case, 106 Mass. 223; Ex parte Smith, 
3 McLean (U. 8.), 121; Wélcow v. Nolze, 34 Ohio St. 520. 

We are of opinion that it was never intended by Congress 
in their enactment of the law of 1793, that the finding of the 
Governor of a State, that one is a fugitive from justice should 
be conclusive evidence of the fact, incapable of contradiction 
by facts showing the contrary. It is an important feature of 
the law, throwing some light upon its proper construction, that 
while it expressly prescribes the mode by which evidence of the 
_ erime charged shall be authenticated, it nowhere prescribes how 
the fact that he 7s a fugitive from justice shall be established. 
There seems to us to have been a good and sufficient reason for 
this distinction. Nothing was more proper than the policy of 
precluding the fugitive from disputing the certified records 
from the courts of a sister State, in view of the constitutional 
requirement, that “ full faith and credit” shall be given in each 
State to “the records and judicial proceedings of every other 
State.”—Const. U.S. Art. IV, $1. But no such reason applies 
to the implication of: the defendant’s being a fugitive, because 
he is found in another State than the one in whose courts the 
charge is pending. It may be asserted that it was within the 
power of the Governor to investigate this fact before he issued 
the warrant, so as to satisfy himself of its truth. Perhaps this 
is the correct view, but this duty must, in its very nature, be . 
discretionary. In practice, the fact of the criminal’s flight is 
usually shown by affidavit, but this can not be regarded as con- 
clusive upon any principle known to us, in the absence of 
statutory regulation so declaring the law. The better view 
seems to us to be, that one of the purposes of pretermitting 
express congressional legislation on this point was to refer the 
matter to executive determination, subject to review by habeas 
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corpus in the courts in all proper cases. The papers being 
regular, the Governor has a right to suppose that a prima facte 
case exists for a warrant, and the safer practice would seem to 
be, that the accused should be remitted to the courts to establish 
matters of defense a/iwnde the record. Especially is this true 
in doubtful cases. 

As we have said, the grounds of imprisonment in this class 
of cases are constantly reviewed by Aabeas corpus in the State 
courts.— Whart. Cr. Pl. & Pr. § 35. It is just as material 
to show that the prisoner does not come within the law, on the 
ground that he has never fléd from the demanding State, as on 
the ground that he is not the identical person intended to be 
indicted, or that there is no authenticated copy of the indictment, 
or other charge against him. All of these facts must concur, 
before the law authorizes the requisition to be made, or the 
warrant of arrest to issue. They are jurisdictional facts, in the 
absence of which the, prisoner is excluded from the operation 
and influence of the law,and no extradition can be constitution- 
ally authorized by congressional legislation.— W hart. Cr. Pl. & 
Pr. (8th Ed.) $§ 31, 34-35. : 

This view is supported by the best considered cases, and parol 
evidence has been often admitted by the courts, in proceedings 
by habeas corpus, for the purpose of showing that the warrant 
of the Governor was improvidently issued under the mistaken 
belief that the prisoner was a fugitive. 

The case of Wilcow v. Nolze, 34 Ohio St. 520, decided in 
the year 1878, was a case of this kind: The prisoner had been 
indicted in the courts of New York for obtaining goods by 
false pretenses. The Governor of that State sent a requisition 
to the Governor of Ohio, demanding the prisoner’s extradition 
as a fugitive from justice, under the act of Congress providing 
for such cases, the papers all being regular in form. The 
prisoner was allowed, upon habeas corpus, to review the Gov- 
ernor’s finding, that he was a fugitive from justice. Parol 
evidence was admitted to show that the crime had been only 
constructively committed, and that he had never been in the 
demanding State, and could not, therefore, have fled from it. 
The court said: “Whether or not the accused committed the 
acts complained of while actually present in the demanding 
State, is jurisdictional ; and it is clearly competent, in such 
case, to show by parol evidence a defect in the executive power, 
however regular the extradition papers may be in matter of 
form. 

In Hartman v. Avaline, 63 Ind. 344, the accused had been 
arrested under a warrant issued by the Governor of Indiana, 
on a requisition from the Governor of the State of Illinois, 


charging him with the crime of obtaining goods by false pre- 
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tenses in the latter State, to the custody of whose agent he had 
been delivered on demand. Upon the writ of habeas corpus 
being sued out, it was shown that the accused was not in the 
State of Illinois at the time of the commission of the offense, 
but in the State of Indiana, where he resided, and that he had 

not fled from the former State. It was objected that the State 

courts had no jurisdiction to go behind the warrant of arrest 

issued by the Governor, but the court held that there was 
nothing in the Constitution of the United States, or the laws 

of Congress, which ‘precluded the inquiry. It was said that 

the mere recitals in an executive requisition, in the absence of 

an affidavit, showing an actual fleeing from justice, did not 

authorize the issue of the warrant. 

The same view was taken by the Supreme Court of Iowa in 
Jones v. Leonard, 50 Iowa 106 (s. c. 32 Amer. Rep. 116), a 
comparatively recent adjudication. A statute of that State 
provided that requisitions for fugitive criminals should be “ ac- 
companied by sworn evidence that the party charged is a fugitive 
from justice.” The evidence accompanying the requisition 
consisted of an aftidavit, charging that the plaintiffs were 
“fugitives from justice,’ which the Governor determined to 
be sutticient. It was held that the prisoners, after arrest, could 
review the conclusion reached by the Governor, and show that 
they were not fugitives from the State of Massachusetts, be- 
cause the crime charged, which was obtaining goods by false 
pretenses, had been constructively committed by statements 
made in a letter, written from the State of Iowa, the State of 
their domicil. The court decided that the extradition law of 
Congress did not apply to cases of constructive crime like that 
under consideration, and that it was competent for the State 
courts to review the conclusion of the Governor. It was said 
by the court: “If the decision of the Governor is final and 
conclusive as to this question, it must be so as to all questions 
touching the extradition of a citizen under the constitutional 
provision above quoted.” And again: “ The Governor of this 
State is not clothed with judicial powers, and there is no pro- 
vision of the Constitution or laws of the United States, or of 
this State, which provides that his determination is final and 
conclusive in the case of the extradition of the citizen.” It 
was accordingly held by the court that the decision of the Gov- 
ernor was only prima _ facie correct, and that it was reviewable 
by the courts, on petition sued out by the prisoner for the writ 
of habeas corpus. 

The case of Hibler v. The State, 43 Tex. 197, is in harmony 
with the same view. While it was there held that the Gov- 
ernor of Texas prima facie had authority:te issue his warrant 
of arrest, where the papers were regular, upon the mere repre- 
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sentation in the requisition, that the accused was “a fugitive 
from justice,” it was decided that this was a question of fact, 
which was disputable by proof to the contrary, showing that 
“the presumption upon which the Governor had acted was 
unfounded in fact, and that thereby this process was being 
perverted to his injury.” 

There are other decisions strongly corroborative of the same 
view, but which we deem it unnecessary to review.— Ex parte 
Joseph Smith, 3 McLean (U. 8. C. C.), 121; Manchester's case, 
5 Cal. 237; Rorer on Inter-State Law, 221-2. 

We are cited by counsel to the case of Ex parte Swearingen, 
13 S. Car. 74, as an authority adverse to the foregoing views. 
‘ The point decided in that case was merely, that the absence of 
an affidavit, that the petitioner was a fugitive from justice, was 
not fatal to the requisition ; and from this conclusion the Chief 
Justice dissented in an opinion replete with the force of sound 
logic. The reasoning of the majority of the court in that case 
seemed to be based upon the false idea, that a denial of the fact 
that the accused was a fugitive, was in the nature of an alibi 
defense, going to the merits of the indictment. 

We are opinion that the probate judge did not err in dis- 
charging the petitioner, and that it was competent for him to 
hear oral evidence in order to establish the fact, that the peti- 
tioner was not a fugitive from justice. 

Any other conclusion than this would establish a doctrine 
very dangerous to the liberty of the citizen. It would greatly 
impair the efficacy of the proceeding of habeas corpus, which 
has been often characterized as the great writ of liberty, and 
may be regarded, not less than the right of trial by jury, as 
one of the chief corner-stones in the structure of our judiciary 
system. It might justly be considered as alarming to announce, 
that a writ, which has so frequently been used for centuries 
past to prevent the encroachment of lees upon popular liberty, 
is inadequate for the just purposes for which it has been in- 
voked in this case. 

The application made by the relator must be denied. 


Bricxett, C. J., dissenting. 
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[Ex parte Powell.] 


Ex parte Powell. 
Application for Writ of Habeas Corpus. 


1. Pardon; delivery and acceptance necessary.—A pardon, in order to 
‘be complete, must, in contemplation of law, be delivered and accepted. 

2. Same; delivery of.—The principles applicable to the delivery of a 
pardon and to the delivery of an ordinary deed of gift must be considered . 
as analogous. 

3. Same; acceptance of; when presumed.—Being an act of mere 
clemency, without conditions, the law presumes that a pardon was 
accepted, in the absence of evidence showing the prisoner’s dissent. 

4. Same; what operates as delivery and acceptance of.—Upon the ap- 
plication of a convict, sentenced to the penitentiary, the Governor 
caused to be prepared, and signed an instrument in the usual form of a 
pardon, directed to the warden of the penitentiary, declaring the convict 
pardoned of the crime of which he had been convicted, and concluding 
with an order that he ‘‘ be at once restored to liberty.’’ It was then, 
‘‘for the benefit’’ of the convict, delivered to the Secretary of State, 
who attested the same by affixing his signature and the seal of the State, 
pursuant to the duty imposed on him by statute; and thereupon it was 
transmitted by mail to the warden, who received it on the day following, 
and the Governor notified the prisoner’s counsel by letter that he felt it 
to be his duty to grant the pardon, and he had ordered it accordingly. 
At the time the instrument was received by the warden, the convict was 
in the jail of the county in which the conviction was had, subject to the 
order of the warden, under the act of February 7th, 1879, providing for 
the conveyance of convicts to the penitentiary, and the clerk of the court 
had notified the warden of the fact of conviction, and that the convict 
was in said jail. This act makes it the duty of the clerks of the circuit 
courts, at the end of each term, to promptly inform the warden what 
convicts had been sentenced to the penitentiary at that term, and that 
they were then in the county jail, ‘‘ subject to his order;’’ and it au- 
thorizes the warden, and makes it his duty, to thereupon remove such 
convicts. The warden, on receiving the instrument, returned it to the 
Governor, with the statement that he held no such person as the convict 
in his custody; and the Governor then withheld it from the prisoner. 
It was the custom of the warden, when such pardons were received, to 
discharge the person pardoned from custody, and to ‘‘ place the pardon 
on file in his office, as authority for making such discharge.’”’ Held, 

(a) That the convict was, at the time the pardon was received by the 
warden, in his constructive custody, and subject to his order and control. 

(b) That the warden was not the mere messenger of the executive to 
deliver the pardon, but the constructive agent of the convict to receive it. 

(ec) That the delivery of the pardon to the warden was, in accordance 
with usage, a delivery to the convict, who is presumed to have accepted 
it, and that it thereby became complete and irrevocable. 


oo to this court for a writ of habeas corpus, the 
1 


writ having been refused by the Hon. Samver H. Sprort, 
Judge of the Sixth Judicial Circuit. 
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The ground of the application was, that the relator had been 
ardoned of the crime, of which he had been convicted, and 
for which he was held in custody. The facts necessary to an 
understanding of the points decided are sufficiently stated in 
the opinion, except that it may be added that, after the warden 
of the penitentiary returned the pardon to the Governor, as 
stated in the opinion, the Governor withheld it from the 
prisoner. 


Gaston A. Rossrns, for relator, cited 2 Hawk. P. C. § 13; 
Hunt's case, 5 Eng. (Ark.) 284; Wyvil’s case, 5 Co. 492; 2 
Greenl. Cruise, 561; Coke on Littleton, 36 a, 49 6; 1 Johns. 
Ch. 456; 2 Penn. 191; Lisberry v. Boykin, 65 Ala. 3236 ; 
Wheelwright v. Wheelwright, 2 Mass. 447 ; Hatch v. Hatch, 9 
Mass. 307 ; Souverbye v. Arden, 1 Jolins. Ch. 240; Foster v. 
Mansfield, 3 Met. 412; O’ Kelley v. U’ Kelley, 8 Met. 439; 12 
Ala. 734; Shelton’s case, Cro. Eliz. 7; Connelly v. Doe, 8 
Blackf. 320; Somers v. Pumphrey, 24 Ind. 240; Hawksland 
v. Gatchel, Cro. Eliz. 835; Younge v. Moore, 1 Strob. 48; 
Kirby v. State, 62 Ala. 51; Com. v. Halloway, 44 Pa. St. 210. 


H. C. Tompkins, Attorney-General, for the State, cited, 1 
Bish. on Crim. Law, § 907; U. 8. v. Wilson, 7 Peters, 150; 
In re Callicot, 8 Blatch. 89; Michael v. State, 40 Ala. 361; 
Matter of DePuy, 3 Ben. 307. 


SOMERVILLE, J.—The present case involves the question 
as to the validity of a pardon, alleged to have been granted to 
the relator by the Governor of Alabama. The undisputed 
facts show, that the petitioner was convicted of the crime of 
grand larceny, in the Cireuit Court of Dallas county, in Sep- 
tember, 1882; being sentenced by the judgment of the court 
to four years imprisonment in the State penitentiary. This 
judgment was aflirmed on appeal to this court, on the 16th day 
of June, 1883. 

Upon application being made to the Governor, after this 
conviction, in due form of law, by the petitioner, asking for a 
— the instrument was prepared and signed by his Excel- 
ency, in the usual form, on the twenty-first day of July, 1883, 
and was delivered to the Secretary of State, as the record 
recites, “for the benefit” of the petitioner, and this officer 
attested the same by affixing his signature and the seal of the 
State, pursuant to the duty imposed upon him by the statute. 
Code, § 73. It declares, with due solemnity and certainty, the 
fact that the petitioner has been pardoned of the crime in 

uestion, by virtue of the constitutional power vested in the 
overnor, which authorizes him to grant pardons, after con- 
VoL. LXXIII. 
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viction, in all cases, except in cases of treason and impeach- 
ment.—Const., 1875, Art. v. § 12. It purports on its face to 
be directed to the warden of the penitentiary, and concludes by 
ordering that the relator “ be at once restored to liberty.” This 
instrument was transmitted by mail to the warden, and was 
received by him on the 22d day of July, 1883, the day 
following its signature by the chief executive. On the same 
day the Governor communicated by letter to the counsel of the 
petitioner the fact that he felt it to be his duty to grant the 
pardon, and had accordingly ordered it. The. warden, upon 
receiving, the pardon, returned it to the Governor, with the 
statement that he held no such person as Richard Powell (the 
relator) in his custody. 

It is made to appear that the prisoner was at this time in the 
jail of Dallas county, subject to the order of the warden, under 
the provisions of the act of February 7, 1879, providing for 
the conveyance of convicts to the penitentiary. This statute 
makes it the duty of the clerk of the court to promptly inform 
the warden what convicts have been sentenced to the peniten- 
tiary at the last term of each court, and that they were then in 
the county jail, “subject to his order.” The warden thereupon 
has authority, and it is made his duty to remove such convicts 
from the jail, and to deliver them to the nearest contractor, not 
inconsistent with the obligations of his contracts made for 
hiring. It is shown by the record that the clerk of the court 
had made this written communication to the warden, as required 
by the statute. 

It is one of the agreed facts of the case, furthermore, that 
it was the warden’s custom, when such pardons were received, 
to discharge the person pardoned from custody,-and to “ place 
the pardon on file in his office, as authority for making such 
discharge.” The foregoing are the essential facts of the case, 
as agreed upon by the opposing counsel. sik 

The point of contention is, that the pardon was never 
delivered to, or accepted by the prisoner. 

The pardoning power, as exercised under our form of gov- 
ernment, both Federal and State, is no doubt essentially the 
same, in its nature and effect, as that exercised by the repre- 
sentatives of the British crown, in the parent country, whence 
we derive our system of common law jurisprudence. A pardon, 
alike under both systems of government, has always been con- 
sidered a mere act of grace, or governmental forgiveness of an 
offense, by which the penalty of crime is legally remitted.—2 
Abb. L. Dict. title, Pardon. The proposition is undeniable, at 
least on authority, that a pardon, in order to be complete, must 
in contemplation of law be delivered and. accepted.—1 Bish. on 
Cr. Law, § 907. In United States v. Wilson, 7 Pet. 150, it 
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was said by Chief Justice Marshall, that “a pardon is a deed, 
to the validity of which delivery is essential, and delivery is 
not complete without acceptance.” In this case, the prisoner 
had not only declined to plead his pardon to the pending pros- 
ecution, but had, in open court, declared that he did not desire 
to avail himself of it, in order to avoid the sentence. 

We think the principles applicable to the delivery of a 
pardon and of an ordinary deed of gift must be considered as 
analogous. In the case of a deed, its delivery is generally said 
to be complete when the grantor has parted with his entire 
control, or dominion over the instrument, with the intention 
that it shall pass to the grantee or obligee, and the latter assents 
to it, either by himself or his agent.—2 Greenl. on Ev. § 297. 
The delivery may as well be made also to a stranger, for the 
benefit of the grantee. The just distinction is, that a delivery 
to the grantee personally carries with it the presumption of 
the grantor’s intention to part with his dominion over the 
instrument ; but no such presumption will be indulged, where 
the deed is handed to a stranger. To make a delivery to a 
stranger effectual in oe cases, the intention with which 
the delivery was made must be expressed at the time in some 
appropriate manner, although no formal words or acts are 
necessary.—Tiedman on Real Prop. § 814, and cases cited. 
Or, in other words, as said by Mr. Wharton, it must be shown 
that a delivery was “ manifestly intended.” —2 W hart. on Contr. 
§ 677. It has been accordingly decided by this court, that 
where a mortgagor acknowledged the deed of mortgage, on 
the day of its date, before the probate judge, and left it with 
him for registration, and it was recorded, this was prima facie 
a delivery, although the mortgagee never had possession of the 
deed, and knew nothing of its existence until after the death 
of the mortgagor.—Eilsberry v. Boykin, 65 Ala. 336. It was 
declared in the same case that, the conveyance being for the 
benefit of the grantee, without conditions attached, the ac- 
ceptance of the grantee would be presumed, and could be 

led only by proof of his actual dissent. Such is the pre- 
vailing rule as to acceptance, where an instrument is purely 
beneficial to the party to whom it is made, and is freed from 
the embarrassment of any burden, duty, or condition.—2 Greenl. 
on Ev. § 297. . 
We are of the opinion in the present case, that the pardon in 
uestion must be regarded as having been constructively de- 
livered and nssieal' in legal contemplation. The delivery to 
the warden was a sufficient delivery to the prisoner, and the 
acceptance of the prisoner must be presumed, in view of his 
previous application for the pardon, and of its purely beneficial 
character. 
VoL. LXxu, 
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The Governor clearly intended the act of grace to the prisoner, 
and all the legal formalities were adopted by him, necessary to 
the proper execution of the instrument. He had given it his 
signature, and had handed it to the Secretary of State, who 
had attested it, and aftixed the seal of the State, in all due form. 
The mailing of it to the warden was in itself a parting with 
dominion over it, and the act of grace must be deemed com- 
plete when the latter received it, if not before. This is true 
in view of the legal status and relationship of the warden 
towards the prisoner. He was not the mere messenger of the 
executive to deliver, but the constructive agent of the prisoner 
to receive. The prisoner was not, it is true, confined in the 
walls of the penitentiary, but he was in the constructive cus- 
tody of the warden, and subject to his control and order in the 
Dallas county jail, under the express provisions of the statute. 
Acts, 1878-9, pp. 170-1. It is shown to have been the com- 
mon usage to transmit pardons to the warden, and that he 
usually retained them as vouchers of authority to release con- 
victs, and the parties are presumed to have had this usage in 
view. The pardon itself being directed to the warden, and 
being an executive mandate to him, ordering the release of the 
prisoner, is persnasive to show that it was never intended that 
it should go further than the warden, or be delivered to the 
prisoner personally. When the charter of the prisoner’s pardon 
reached the hands of the warden, his constituted legal custodian, 
the executive act of grace was complete, and forever irrevo- 
cable. The warden had no more legal right to return it to the 
grantor through inadvertence, than he would have had to de- 
stroy it from malice. 

The adjudged cases clearly sustain this view. The case of 
Commonwealth v. Halloway, 44 Penn. St. Rep. 210, was one 
involving the delivery of a pardon granted by the Governor of 
Pennsylvania to one Crosse, who had been convicted of a 
felony, and sentenced to imprisonment in the State penitentiary. 
The pardon was delivered to the United States’ marshal, under 
the belief that Crosse was needed by the Government at Wash- 
ington for special service in the War Department, and was not 
to be handed to him until he had performed the service re- 
quired of him. ‘The marshal, however, delivered it to the 
warden and obtained the release of the prisoner for the required 
service. It was said by the court that, “by usage, its delivery 
to the warden is prima facie equivalent to delivery ; or is con- 
structive delivery to the prisoner ; but itis open to be proved no 
delivery by showing circumstances that are inconsistent with 
the intention to deliver.” The pardon, in that case, was pro- 
nounced void, however, because procured by false and forged 
representations, independent of the question of delivery. In 
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Ex parte Reno, 66 Mo. 266 (s. c. 27 Am. Rep. 337), it was said 
that “simple intention on the part of the executive to bestow 
a pardon confers no right, and is perfectly nugatory until the 
intention may be said to be completed. This intention,” it 
was added, “may be said to be fully completed when the pardon 
is signed by the executive, properly attested, authenticated by 
the seal of the State, and delivered, either to the person who is 
the subject of the favor, or to some one acting for him, or on 
his behalf.” It being shown that it was the custom to deliver 
pardons to the warden, it was held that the delivery was pre- 
sumptively complete when the paper came to the hands of this 
officer, although it never reached the personal custody of the 
peareen In this case, the instrument of pardon seems to have 

een purposely mislaid, or destroyed so as to prevent its per- 
sonal delivery to the prisoner. Following the ruling in the 
Pennsylvania case, the court said: “A delivery of the pardon, 
under the circumstances in proof, is prima facie equivalent to 
delivery, or is constructive delivery to the prisoner.” In De 
Puy’s case, 3 Ben. (U. 8. Dist. Ct. Rep.) 307, a pardon was 
granted to the prisoner by Andrew Johnson, President of the 
United States, and was transmitted by mail to a United States’ 
marshal, to be by him delivered to the warden of Blackwell’s 
Island penitentiary, where the convict was confined in the 
warden’s custody. Before it passed from the hands of the 
marshal into those of the warden, it was recalled by President 
Grant, as Johnson’s successor in the office of President. It 
was held by Blatchford, J., on an application for writ of habeas 
corpus, that there was no complete delivery until the pardon 
reached the hands of the warden, or keeper of the prison—that 
a delivery to the marshal was insufficient, because he was no 
more than “the messenger of the President”—a somewhat 
doubtfal proposition, which does not seem very obvious to our 
apprehension. In Marbury v. Madison, 1 Cranch 137, which 
was an application for andamus to compel the delivery, by 
the Secretary of State, of a commission as justice of the peace 
in the District of Columbia, it was held that the appointment 
was complete withont a delivery of the commission. But it 
was added, that if delivery was deemed essential, as argued by 
counsel at the bar, it was uot necessary that it should have been 
made personally to the grantee of the office. Said the great 
Chief Justice, who delivered the opinion of the court: “The 
law would seem to contemplate that it should be made to the 
Secretary of State, since it directs the Secretary to affix the 
seal to the commission after it shall have been signed by the 
President. If, then, the act of delivery be necessary to give 
validity to the commission, it has been delivered when executed 


and given to the Secretary for the purpose of being sealed, 
VoL. LXXuI. 
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recorded, and transmitted to the party.” The conclusion must 
have been reached upon the ground, that the Secretary of State 
was the agent of the law, and not of the President, for the duty 
imposed upon him. In like manner, it was decided by the 
Supreme Court of Louisiana, in State v. Baptiste, 26 La. Ann. 
134, that a mere’ communication from the Secretary of the 
Senate to the Governor, informing him that a recommendation 
for pardon had been received and acted upon favorably, is sufti- 
cient evidence of the completeness of the ‘act of pardon, no 
actual delivery being deemed necessary in order to give it 
validity. 

So we are clearly of opinion, that the delivery of the pardon 
to the warden of the State penitentiary, under the cireum- 
stances of the present case, was, in accordance with usage, a 
delivery to the prisoner, who was in the warden’s constructive 
custody, and that the intended act of grace was then com- 
pleted and irrevocable. Being an act of mere clemency, with- 
out conditions, the law presumes that it was accepted, in the 
absence of evidence showing the prisoner’s dissent.— zx parte 
Reno, 27 Am. Rep. 337; Com. v. Halloway, 44 Penn. St. 210. 

The writ of habeas corpus and certiorari will be awarded by 
this court to bring the petitioner before us, together with the 
proceedings had before the circuit judge, unless, ou. another ap- 
plication before him, or some other judge having jurisdiction, 
the prisoner shall be discharged from eustody. 


Henry Johnson v. The State. 
Indictment for Petit Larceny. 


1. Intent in larceny; when a question for the court.—In larceny, in all 
cases which are free from doubt, and in which there is no conflict in the 
evidence, the question of intent may be determined by the court. (Me- 
Mullen v. The State, 53 Ala. 551, overruled on this point.) 

2. Same; when a question for the jury.—If, however, the facts are dis- 
puted, and the inference to be drawn is not clear, the question of intent 
should be left to the determination of the jury. 

3. Same; effect of an open taking.—The principle adhered to and sus- 
tained, that ‘‘'f a man takes away the goods of another openly before him 
or other persons, otherwise than by apparent robbery, this carries with 
it an evidence only of a trespass, because done openly in the presence of 
the owner, or of other persons who are known to the owner.”’ 

4. Larceny; what does not constitute.—In a prosecution for petit larceny, 
the undisputed facts were, that the prosecutor’s father, having employed 
the defendant as a day-laborer on a farm, and owing him a small sum for 
his services, gave him an order therefor on a merchant, which, on pre- 
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sentation, the merchant refused to pay, on the ground that he owed the 
drawer nothing, and the order was drawn without his authority ; that at 
the time the order was presented, the prosecutor was in the merchant’s 
store, and had purchased from him some articles, of less value than the 
amount due the defendant, which he had placed on a counter in the store ; 
that when payment of the order was refused, the defendant insisted that 
the prosecutor, who also was working on his father’s farm, should pay 
him ; that the prosecutor refused to do this, with an oath, and walked 
off, leaving the articles purchased on the counter, and ordering the de- 
fendant and a brother of the prosecutor to take them to his house; and 
that then the defendant, in the presence of the prosecutor’s brother and 
several others, openly picked up the articles which the prosecutor had 
left on the counter, ane walked off with them, remarking that he did not 
believe he would ever get his pay, and that he would take the goods, and 
save that much. Held, that these facts did not constitute larceny ; and 
that the court erred in refusing to charge the jury, at the defendant’s 
— request, that if they believed the evidence, they must acquit 
him. 
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Apreat from Macon Cireuit Court. 

Tried before Hon. James E. Coss. 

The facts disclosed by the evidence are stated in the opinion. 
The defendant asked the court, in writing, to charge the jury, 
among other things, that if they believed all the evidence, they 
must acquit him. This charge the court refused to give, and 
the defendant excepted. 


W. F. Fosrer, for appellant. 
H. C. Tompxis, Attorney-General, for the State. 


SOMERVILLE, J.—The defendant was convicted of petit 
larceny in the court below on the following state of facts. The 
prosecutor had purchased a package of coffee and a piece of 
meat, valued at about sixty cents, which were on the counter of 
a store kept by one Varner, who was a merchant. The father 
of the prosecutor had employed defendant as a day-laborer on a 
farm, and owed him the sum of one dollar and sixty cents, for 
which he had given defendant an order on Varner, which the 
latter, as drawee, declined to pay on the ground that he owed 
the drawer nothing, and that the order was drawn on him with- 
out authority. The defendant, thereupon, insisted on the prose- 
eutor’s paying the amount, it appearing that he also was workin 
on the father’s farm. This the prosecutor peremptorily declin 
to do, with an oath, and walked off, leaving the goods on the 
counter, and ordering defendant and his own brother, who was 
— to take the articles and carry them to his (the owner’s) 

ouse. Defendant then, in presence of the brother, and of 
Varner and several others, ‘openly picked up the packages 


charged to have been stolen, and walked out of the store with 
Vou. LXxII. 
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them, remarking that he did not believe he would ever get his 
pay. and that he would take the goods and save that much. 

The question presented is, whether this was a larceny, or a 
mere trespass. The lineof demarcation between the crime and 
the mere civil ¢or¢, in this class of cases, is in many instances 
very difficult of distinction. It is a general rule, sometimes said 
to be liable perhaps to a few exceptions, that every larceny 
necessarily involves a trespass.—Hdmonds v. The State, 70 Ala. 
8, (s. c. 45 Amer. Rep. 67.) Yet, it is a principle, coeval with 
the origin of our system of criminal jurisprudence, that a mere 
trespass, committed by taking personal property, is not a crime, 
unless it is perpetrated feloniously—that is, aniémo furandi, or 
with the intention to steal—4 Black. 281. The wrongful act, 
according to the better view, must be infected with an intention 
that is furtive and fraudulent in its nature, which, in all cases, 
entirely free from doubt and conflict of evidence, may be deter- 
mined by the court—otherwise by the jury.—3 Green. Ev. 
(14th Ed.) § 157; Green v. The State, 68 Ala. 539; Rew v. 
Cabbage, Russ. & Ry. 292. 

It was long ago said by high authority, that “if a man takes 
away the goods of another openly before him or other persons, 
otherwise than by apparent robbery, this carries with it an evi- 
dence only of a trespass, because done openly in the ‘wages of 
the owner, or of other persons who are known to the owner.” 
2 Russ. Cr. (9th Ed.) *158. This language is quoted in sub- 
stance by the learned author from Lord Hale’s Pleas of the 
Crown, written more than two centuries ago.—Hale P. C. 509. 
This rule was fully approved by this court in Rountree v. The 
State; 58 Ala. 381. See also 2 Whart. Amer. Law (6th Ed.), 
§ 1786; 2 East P.C.661. Weadhere to this principle, although 
it does not seem to be announced, in its broadest scope, by some 
of our American text writers, at least in the more recent editions 
of their works on criminal jurisprndence.—2 Bish. Cr. L. (7th 
Ed.) §§ 840, 758; 1 Whart. Cr. Law (8th Ed.), §§ 883, e¢ seq. 
But see 2 Whart. Amer. Cr. Law, (6th Ed.) § 1786. 

The facts of the present case did not, in the light of this 
principle, constitute larceny. The taking was open and in the 
presence of the prosecutor’s brother, who had constructive cus- 
tody of the goods, and several others were also present. It had 
no element of secrecy or furtiveness, such as usually character- 
izes the crime of theft, nor was there any subsequent attempt 
to conceal the property taken. The fact that the goods were 
seized by defendant, to satisfy his claim for wages, would not, 
perhaps, it is true, amount to such bona fide color of claim as to 
be sufficient, in itself and alone, clearly to rebut a felonious 
intent. This, however, in a similar case has been held a ques- 
tion of sufficient doubt to be submitted to a jury.—Com. v. 
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Stebbins, 8 Gray (Mass.), 492. But it is admissible to explain 
the intent in connection with the unconcealed and open charac- 
ter of the seizure, and these two concurring facts, when taken 
together, show the act to be a trespass cone and not a larceny, 
thus rebutting the suspicion that the assertion of claim was “a 
trick to color a felony,” using the language of Lord Hale, who 
observes that “the ordinary discovery of a felonious intent is, if 
the party doth it secretly, or being charged with the goods 
denies it.”—1 Hale P. C. 509. The rulings of the court were 
in conflict with this view of the law, and were in our judgment 
erroneous. 

The case of McMullen v. The State,53 Ala. 531, while fully 
recognizing the foregoing principle, lays down the rule that the 

uestion of intent in all cases of this character must be left to 
the jury. The better rule, as we have said above, is, that in all 
cases free from doubt, where the evidence is not conflicting, the 
whole question is one for the court. Where the facts are dis- 
= and the inference to be drawn is not clear, it should be 
eft to the determination of the jury.— Green v. The State, 68 Ala. 
539. Onthis point Mc Mudllen’s case, supra, must be overruled. 

The case of MeCourt v. The People, 64 N. Y. 583, is an 
authority in full accord with these views. Tlere the defendant 
stopped at the prosecutor’s house and asked for some cider, for 
which he offered to pay. It was refused him by the prosecutor’s 
daughter, and he, thereupon, openly took the cider in the 
presence of her and of another. The court refused to sustain a 
conviction, saying: “ Every taking by one person of the prop- 
erty of another, without his consent, is not larceny ; and this, 
although it was taken without right, or claim of right, and for 
the purpose of appropriating it to the use of the taker. Super- 
added to this, there must have been a felonious intent, for with- 
out it there was no crime. It would, in the absence of such 
intent, be a bare trespass, which, however aggravated, would 
not be crime. It is the criminal mind and purpose going with 
the act, which distinguishes a criminal trespass from a mere 
civil injury.” 

The court should in this case have given the general charge, 
that, if the jury believed the evidence, they should acquit the 
defendant. The facts in evidence did not authorize the infer- 
ence of the requisite animus furandi. or criminal intent to 
steal. 

Reversed and remanded. 
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Wilson wv. The State. 


Indictment for Seduction. 


1. Seduction; when indictment sufficient.—An indictment for seduction 
under the statute (Code of 1876, § 4188, Pamph. Acts, 1880-81, p. 48), 
charging, in the language of the statute, that the defendant, - by means 
of temptations, deceptions, arts, flattery, or a promise ‘of marriage, 
seduced,”’ ete., being in conformity to the forms of indictments prescribed 
by the Code, and corresponding to the general rule of the common 
law, that such offenses ought to be stated or described in the words of 
the statute creating or defining them, is sufficient, although it does not 
charge the facts as to the means employ ed by the defendant to accom- 
plish the seduction. 

2. Same; prosecutrix can not testify to motive prompting her to sexual 
intercourse.—In seduction, it is not permissible for the prosecutrix to 
testify that she did not willingly yield to the embraces of the defendant, 
or that she vielded in consequence of a promise of marriage, or of any act 
or declaration of the defendant; that being a matter of inference or de- 
duction to be drawn by the jury, from facts and circumstances proved or 
presumed, and not a fact to which a witness may testify. 

3. Same; when proposition of adjustment inadmissible against defend- 
ant.—Nor is it permissible, ‘in a prosecution for seduction, for the State 
to prove that the defendant was accused of the seduction, and, with 
knowledge of the accusation, sought an adjustment with the prosec utrix, 
where the fact of the accusation rested in mere hears: 1y,and the proposi- 
tion for an adjustment did not embody or embrace an admission or con- 
fession of guilt. 

4. Same; chastity necessary element of the offense.—The word seduce, 
as found in the statute against seduction, importing not only illicit 
sexual intercourse, but also a surrender of the woman’s chastity, the 
existence of that virtue, at the time of the intercourse, is a necessary 
ingredient of the offense. 

5. Same.—‘‘ By this it is not, however, intended that the woman, 
who may have at some time fallen, can not be the subject of seduction. 
That may be true, and there may be reformation; and, at the time she 
yields to the man’s embraces, she may have the virtue of chastity, not in 
the high degree of the woman who has not strayed, but yet, within the 
meaning of the statute, entitling her to its protection.” 

6. Same; corroboration of prosecutrix.—Under the statute providing 
that a conviction can not be had for seduction on the “ uncorroborated 
testimony of the female upon whom the seduction is charged,’’ the cor- 
roboratory evidence is sufficient, if it extends to a material fact, and 
satisfies the jury that the woman is worthy of credit. (Cunningham v. 
The State, ante, p. 51, adhered to and followed on this point.) 

7. Same; burden ‘of proof as to chastity.—The statute creating the 
offense of seduction, as amended, declaring that ‘‘no conviction shall be 
had under this section, if, on the trial, it is proved that’’ the female 
averred to have been seduced ‘was, at the time of the alleged offense, 
unchaste,’’ chastity will be presumed, if there be not evidence to the 
contrary ; but if there be evidence to the contrary, a reasonable doubt as 
to the chastity of the woman is as fatal to a conviction, as is the existence 
of such doubt in reference to any other material fact. 
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Apprat from Pike Cireuit Court. 

Tried before Hon. Joun P. Husparp. 

The appellant, defendant in the lower court, was indicted for 
the offense of seduction, and was convicted and sentenced to 
imprisonment in the penitentiary for four years. On the trial, 
the prosecutrix, the unmarried female with whose seduction the 
defendant is charged, was examined as a witness, who testified 
that the defendant had sexual intercourse with her, and that she 

ielded to his embraces, on his promise of marriage, in Novem- 
x 1881; that she became pregnant and the defendant obtained 
for her medicine for the purpose “ of procuring an abortion by 
bringing on her monthly sickness;” that she gave birth to 
a child, and the defendant was the fatherof it; and that the de- 
fendant gave her “his picture,” and wrote her several letters, 
all of which were in evidence. The defendant, in testifying 
under the statute, admitted the fact of sexual intercourse, but 
denied the promise of marriage, or “any other promise to in- 
duce her to submit herself to him,” or that he had “ ever, upon 
any occasion, taken an undue advantage of her, either directly 
or indirectly.” He further admitted obtaining the medicine 
referred to in the testimony of the prosecutrix. The letters 
written to the prosecutrix by the defendant, in evidence, con- 
tain no promise of marriage in express or direct terms. Ref- 
erences and allusions are contained in some of the letters, which, 
according to her testimony, relate to their marriage ; but this 
does not appear from the unaided language of the letters them- 
selves. The letters, however, contain expressions of love and 
affection for the prosecutrix. It does not appear from the bill 
of exceptions, that the eg ay was corroborated touching 
the promise of marriage by the direct testimony of any witness. 
Evidence was introduced on behalf of the defendant tending to 
show that he was a man of good character, “and this was not 
controverted by the State;” and that the general character of 
the prosecutrix for chastity, about the time of the sexual inter- 
course, was bad. He further introduced evidence tending to 
show instances of improper intimacies taken by other men with 
the person of the prosecutrix. This was, however, denied by 
the prosecutrix ; and the State examined several witnesses whose 
testimony tended to show that the general character of the 
prosecutrix for chastity was, at the time of the alleged seduc- 
tion, good, and that she “moved and was received in the best 
society in the neighborhood.” 

During the examination of the prosecutrix as a witness, she 
was aled by the State’s solicitor this question: ‘“ Did you ever 
submit to him [the defendant] willingly.” To this question the 
defendant objected, but his objection was overruled, and he ex- 
cepted. The prosecutrix answered: “I never did but for 
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circumstances, not from my own desire.” This answer the 
defendant moved to exclude from the jury, but his motion was 
overruled, and he excepted. As the bill of exeeptions recites, 
this evidence was introduced “in consequence of testimony 
seeking to show that” the prosecutrix “submitted to the sexual 
intercourse of her own lust, and through her own inclinations, 
and not by any inducement of defendant.” ' 

The State, having introduced evidence tending to show that, 
after the prosecutrix was delivered of child, the defendant was 
accused of, being the father of the child, and he went to see her 
“to compromise the matter with her, and offered her money 
and other things of value to compromise it with her,” ex- 
amined as a witness one Radford, who was asked by the State’s 
solicitor, whether any accusation had been made that the de- 
fendant had seduced the prosecutrix. To this question the 
defendant objected, but his objection was overruled, and he 
excepted. The witness having answered that such accusation 
had been made, the defendant moved to exclude the answer, but 
his motion was overruled, and he excepted. Said witness was 
then asked, whether the accusation was made by the prosecu- 
trix, and to this question the defendant objected, but his objec- 
tion was overruled, and he excepted. The witness then testified 
that the prosecutrix, in the absence of defendant, did accuse the 
defendant of having seduced her. The defendant moved to 
exclude this evidence from the jury, but the court overruled his 
motion, and he excepted. As recited in the bill of exceptions, 
the evidence of said witness, above noted, “was given in con- 
nection with other evidence of said witness, that defendant, on 
going to see” the prosecutrix, “ to adjust the accusation against 
him, went by for witness to assist him, and to show that, at that 
time,” the prosecutrix “had made the accusation of seduction 
against defendant, and that defendant knew such accusation 
had been made by her, and he was then on his way to see her, 
and to arrange it. As to this matter, the defendant attempting 
to show that he was only charged with bastardy, and that that 
_ was the offense he was undertaking to adjust; and that the only 
accusation at that time against him was bastardy.” As further 
recited in the bill of exceptions, “the jury were instructed that 
the accusation thus testified to, was no evidence of the truth 
thereof, and should not be considered as such, but that its effect 
was and should be only to show that defendant knew the charge 
of seduction had been made, and that that was the matter he 
was wishing and endeavoring to arrange, and not the charge of 
bastardy.” 

The bill of exceptions purports to set out all the evidence, or 
its substance. The defendant excepted to the following, among 
other charges given by the court at the request of the prosecu- 
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tion: (1) “Ifthe jurv believe from the evidence, beyond a 
reasonable doubt, that, in this county, and within three years 
before the finding of the indictment, viz, in November, 1881, 
the defendant, by means of temptations, arts, flattery, deception, 
or a promise of marriage, seduced” the prosecutrix, “an un- 
married female, and that she, before and up to the time of said 
seduction, was a chaste or virtuous woman, then the jury should 
find the defendant guilty.” (2) ‘All women, married or 
single, are presumed to be chaste and virtuous until the contrary 
is made to appear by competent evidence; and the burden of 
ore to show that” the prosecutrix “ was an unchaste woman 
efore the time of the alleged seduction, is on the defendant.” 
(3) “ Before the defendant can justify or excuse himself for 
the alleged seduction of” the prosecutrix, “on the ground of 
her unchastity, he must show by the evidence, to the reasonable 
satisfaction of the jury, that she was in fact unchaste.” (4) 
“ The extent to which ” the prosecutrix “is corroborated by the 
other witnesses, and by the facts and circumstances, and all the 
evidence, is a question for the jury. The true test is, that her 
testimony is so far sustained by the other evidence, as to con- 
vince the jury of the defendant’s guilt beyond a reasonable 
doubt.” (5) “If the jury believe from the evidence, beyond 
a reasonable doubt, that the testimony of” the prosecutrix “is 
true, and that her testimony is corroborated in material partieu- 
lars by other witnesses, and facts and circumstances in proof, 
and, from all the evidence, that defendant seduced her as 
charged in the indictment, and he has failed reasonably to 
satisfy the jury that she was unchaste before the time of said 
alleged seduction, then the jury should find the defendant 
eri The defendant also reserved an exception to the re- 

usal of the court to give the followiig charge, requested by 
him in writing: “The defendant can not be convicted in this 
ease, unless the prosecutrix is corroborated on every material 
fact, necessary to constitute the offense with which he is 
charged.” 


Garpnerk & Wirry and N. W. Grirriy, for appellant. 
Ii. C. Tomexrys, Attorney-General, for the State. 


BRICKELL, C. J.—The appellant was indicted under the 
statute (Code of 1876, § 4188), as amended by the later statute, 
approved February 25, 1881, which provides: “ Any man, who, 
by means of temptation, deceptions, arts, flattery, or a promise 
of marriage, seduces any unmarried female in this State, shall 
be guilty of a felony, and, on conviction, shall be imprisoned 


in the penitentiary, for not less than one, nor more than ten 
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years ; but no indictment or conviction shall be had under this 
section, on the uncorroborated testimony of the female upon 
whom the seduction is charged, and no conviction shall be had 
under this section, if, on the trial, it is proved that such female 
was, af the time of the alleged offense, unchaste; and on the 
trial for such offense, the defendant shall bea competent witness 
in his own behalf.” ts 1880-81, p. 48. 

The indictment, following the words of the statute, charges 
that the defendant, ‘“ by means of temptations, deceptions, arts, 
flattery, or a promise of marriage, seduced,” ete. On the trial 
there were numerous exceptions taken to the rulings of the 
court below, in the admission of evidence, and in the giving and 
refusal of instructions to the jury, which are now insisted upon 
as erroneous, and it is further insisted that the indictment is 
insufficient. 

1. The objection to the indictment is, that it does not charge 
the facts as to the means employed by the defendant to accom- 
plish the seduction. The mode of stating or describing the 
offense, adopted by the pleader, is in conformity to the forms 
of indictments for statutory offenses, whether of felony or 
misdemeanor, which are prescribed in the Code, and corres onds 
to the general rule of the common law, that such eo 
ought to be stated or described in the words of the statute 
ereatitig or defining them,—1 Brick. Dig. 499, $§ 734-39. An 
exception to the rulé obtains, when the words of the statute, 
by reason of their generality, may embrace cases falling within 
their literal or largest meaning, which are not within the spirit 
and intent of the statute. Then, the use of the words of the 
statute is not a direct, explicit averment of the fact, in the doing 
or omission of which the offense consists. But there can be 
no ease falling within the words of this statute, taken in their 
largest meaning; no seduction by any temptation, deception, 
art, flattery, or by any promise of marriage, which is not within 
the spirit and intent, and within the mischief against which the 
statute is directed. It is true, as is insisted by the counsel for 
the defendant, that the facts and circumstances constituting an 
offense generally, ought to be stated in an indictment. But 
the statutes have dispensed with much of the technical nicety 
and particularity in this respect, which was observed at common 
law, regarding such facts and circumstances rather as matter of 
evidence than of pleading. And when the offense is of statu- 
tory creation, if a statement of it in the words of the statute, 
with reasonable certainty, informs the accused of the nature 
and character of the offense, and enables the court, on convic- 
tion, to pronounce the proper judgment, the requirements of 
the law are satisfied. 

2. It was not permissible for the prosecuting witness to 
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testify, that she did not willingly yield to the embraces of the 
defendant, or that she yielded in consequence of a promise of 
marriage, or of any act or declaration of the delenit The 
material, controlling inquiry, in all cases it is the province of 
the jury to determine, is, whether there was seduction ; whether 
the criminal connection resulted from the arts and wiles of the 
defendant, or from the ungoverned passions of the woman. 
The cause moving her to the sin is essentially and peculiarly 
matter of inference from all the facts and circumstances in 
evidence, carefully weighed and considered ; being’ matter of 
inference or deduction from facts and circumstances proved or 

resumed, it is not a fact to which a witness can testify. As 

as been said, witnesses are not allowed to reason to the jury— 
they must speak to and of facts. Like intention, or motive, 
or belief, inferential from facts, the jury must deduce the con- 
clusion, unaided by the opinion of witnesses.— Peake v. Stout, 
8 Ala. 647; Whetstone v. Bank, 9 Ala. 875. Questions of this 
character, as to the influence exerted upon the mind or conduct 
of the woman by the acts or representations of the man, like 
evidence declaratory, or in negation of a specific intention, 
which may be material, we are aware, is allowed by some 
authorities. But a different rule has always prevailed here, 
and such evidence uniformly pronounced inadmissible. 

3. Nor is there any possible aspect of the case, in which it 
was permissible for the State to prove that the defendant was 
accused of the seduction; and, with knowledge of the accusa- 
tion, sought an adjustment with the prosecuting witness. The 
fact of the accusation rested in mere hearsay, and the proposi- 
tion for an adjustment was not an admission or confession of 
guilt. “ Take it in its largest significance, and it manifested no 
more than a willingness to compound a criminal accusation for 
the purpose of avoiding the publicity, odium, and vexation of 
a prosecution, which is not inconsistent with a consciousness of 
innocence. There is in criminal cases no species of evidence, 
the introduction of which is so restrained and guarded, as the 
admissions or confessions of the accused, whether expressed in 
words, or to be implied from conduct. In civil cases, the rule 
of law is, that admissions, made with a view of an amicable 
a or compromise, are not, as evidence, admissible to 

ect the party making them. A party knowing himself to 
be suspected, or to be accused of a criminal offense, negotiating 
for the suppression of -a prosecution, can not expect that the 
negotiations will be favored, as negotiations for an amicable 
adjustment of a civil controversy are favored.. But such 
negotiations, not embodying, or intended to embody a distinct 
admission or confession of guilt, which, free from the influence 


of hope or fear, it is not probable the accused would make, | 
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ought not to be perverted into evidence against him, invitin 
the jury to infer from them an admission or a consciousness 0 
crime. ; | 

4. The essential elements of the offense, as it is described 
by the statute, are, first, the woman must be unmarried ; second, 
she must be induced toa surrender of her chastity by a promise 
of marriage, or by the arts or deceptions of the man. These 
are the elements of the offense, and the presence of each is 
necessary to a conviction. “Seduce,” or “seduction,” within 
the meaning of the statute, imports illicit sexual connection ; 
and until that is committed, the statutory offense is not com- 
mitted. The word “seduce,” as found in the statute, imports 
not only illicit sexual intercourse, but it imports also a surrender 
of chastity; a surrender of the woman’s personal virtue. The 
statute is for the protection of the chastity of unmarried 
women, and the existence of the virtue at the time of the 
intercourse is a necessary ingredient of the offense ; for, as has 
been often said, the woman who has lost her chastity, the 
prostitute, may be the victim of rape, but is not the subject of 
seduction. By this is not, however, intended that the woman, 
who may have at some time fallen, can not be the subject of 
seduction. That may be true, and there may be reformation ; 
and, at the time she yields to the man’s embraces, she may have 
the virtue of chastity, not in the high degree of the woman 
who has not strayed, but yet, within the meaning of the statute, 
entitling her to its protection.—State v. Carron, 18 Iowa, 372; 
Carpenter v. People, 8 Barb. 603; State v. Timmens, 4 Minn. 
325; People v. Clark, 33 Mich. 112. The offense is shocking 
to the moral sense, justly provokes the highest indignation, and 
is deserving of the'severest punishment. But the observations 
of Lord Hale in reference to accusations of _ are peculiarly 
applicable, and ought to be remembered—the accusation is 
easily made, hard to be proved, and harder to be defended and 
disproved by the party accused, though ever so innocent. 
‘Hence, the statute, in express terms, declares that neither an 
indictment, nor a conviction shall be had on the uncorroborated 
testimony of the woman. 

The offense is strictly statutory. In the absence of force or 
conspiracy, when “only the guile of a single person is resorted 
to,” it is not at common law indictable.—Bish. on Stat. Crimes, 
§ 629. In many, if not all of the States, statutes have been 
enacted, creating and detining the offense, varying and differing 
in its elements, but generally, if not uniformly, crterneny 
conviction upon the unaided or uncorroborated evidence of the 
woman. The courts are not agreed in regard to the manner 
and extent of corroboration necessary to a conviction. Some 
require only corroboratory evidence of some material fact or part 
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of the case, sufficient to satisfy the jury that the woman is 
worthy of credibility.— Boyce v. People, 55 N. Y. 644. Other 
courts, and the larger in number, require that the confirmatory 
or corroboratory evidence shall extend to every material fact, 
which is a necessary element of the offense—the promise to 
marry, or the art or deception practiced to accomplish the illicit 
intercourse, and that the intercourse was the result of such 

romise, or of such art or deception.—State v. Timmens, 4 
Mfinn, 425; Andre v. State, 5 Iowa, 389; State v. Painter, 50 
Ib. 317; Zabriskie v. State, 43 N. J. 640; Kenyon v. People, 
26 N. Y. 203. This, [am of opinion, is the proper construe- 
tion of the statute before us; it means that there must be, in- 
dependent of the evidence of the woman, proof of such facts 
and circumstances as tend to show the commission of the 
offense; less will not meet the words or spirit of the statute. 
The confirmatory evidence may not be direct and positive ; it 
may be circumstantial, consisting of such facts as usually attend 
upon, or are the companions of the main facts to be proved, 
and which strengthen the evidence of the woman. And these 
circumstances must tend to connect the defendant with the 
commission of the offense ; they must point and single him out 
from other men. Mere acquaintance, and mere opportunity 
for sexual intercourse do not furnish corroborating evidence of 
seduction ; for sexual intercourse is one only of the elements of 
the offense. The evidence must go further, and must tend 
reasonably to prove, not only the sexual intercourse, but that it 
was accomplished by the use of some of the means specified in 
the statute. And if, as in the present case, a promise of mar- 
riage is relied upon as the moving cause for the criminal con- 
nection, and in corroboration of the evidence of the woman, it 
is sought to deduce such — from circumstances, the 
circumstances ought to be such as usually accompany an engage- 
ment of marriage, not attentions which are consistent only with 
the pursuit of lust.—State .v. Painter, 50 Iowa, 317; State v. 
Araah, 55 Ib. 258; Rice v. Commonwealth, 100 Penn. St. 28. ° 
A majority of the court do not, however, concur in this view. 
They adhere to the rule laid down in Cunningham v. State, at 
present term [ante, p. 51,],and it must be regarded as settled 
that the corroboratory evidence is sufficient, if it extends toa 
material fact, and satisfies ‘the jury the woman is worthy of 
credit. As that case has passed beyond the control of the court, 
I am not averse to this conclusion. 

5. While the pre-existing chastity of the woman is, by all 
authority, regarded as a necessary element of the offense, there 
is contrariety of opinion, whether it is an affirmative fact to be 
proved, or of which, in the first instance, evidence must be 
given by the State, as must be the case in reference to all 
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material facts, generally ; or whether it is to be presumed, until 
there is evidence to the contrary. The words and history of the 
statute constrain us to the conclusion, that until there is evi- 
dence to the contrary, the chastity of the woman must be pre- 
sumed. Originally, the statute contained no words expressly 
referring to the personal virtue or chastity of the woman. They 
were introduced by the amendatory statute, and in fact form the 
whole subject of the amendment. The expression, it will be 
observed, is, ‘no conviction shall be had under this section, if, 
on the trial, it is proved that such female was, at the time of 
the alleged offense, unchaste.” It is only in the event that 
there is upon the trial evidence of a want of chastity, that a 
conviction is prohibited ; there is no prohibition of a conviction 
in the absence of evidence tending to show chastity. The pro- 
hibition of conviction is, in the event the woman is unchaste at 
the time of the criminal connection. In this respect, the statute 
differs from the statutes of some of the States, which refer only 
to reputation, requiring that she must be of previous good re- 
pute for chastity. It more nearly resembles other statutes 
whith employ the expression “ previous chaste character,” and 
which are construed as referring to actual personal virtue in 
distinction to reputation.—Carpenter v. People, 8 Barb. 603 ; 
Kenyon v. People, 26 N. Y. 203; Andre v. State, 5 Towa, 389 ; 
State v. Curran, 51 Towa, 112; People v. Clark, 33 Mich. 112. 
It is the virtue of the woman at the time of the seduction, that 
is the material fact, and it is a fact, the existence of which the 
jury must determine from the evidence of her prior conduct. 

he want of chastity is as essentially directed to the essence of 
guilt, as is the absence of the illicit intercourse, or the absence 
of the inducements to such intercourse specified in the statute. 
If there be not contrary evidence, chastity will be presumed in 
obedience to the statute. But when there is contrary evidence, 
the tinal question is, whether the guilt of the accused is fully 
proved, and, then, a reasonable doubt of the chastity of the 
woman is as fatal to a conviction, as is the existence of such 
doubt in reference to any other material fact. ; 

We do not deem it necessary now, as for the errors already 
pointed out the judgment must be reversed, to prolong this 
opinion by applying these views to the rulings ot the circuit 
court in the giving or refusal of instructions, which are the 
matters of exception. Whatever of error may be in them can 
be obviated upon another trial. 

The judgment is reversed and the cause remanded; but the 
— must remain in custody until discharged by due course 
of law. 


eOr 
oo 
Or 
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Kinney v. South and North Alabama 
Railroad Company. 


Trover. 


1. Motion for new trial; its effect on finality of judgment.—While a motion 
for a new trial, made after verdict and judgment in the primary court, is 
pending and undetermined, a stay of execution having been ordered to 
await the determination of the motion, there is no such final judgment 
as will support an appeal to this court; and an appeal, taken during the 
pendency of such motion, will be dismissed. 


Aprrat from Cullman Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

Trover by the appellant against the appellee. The facts 
necessary to an understanding of the point decided are stated in 
the opinion. 


W. T. L. Corsr, for appellant. 
Gro. H. Parker and J. M. FaLkner, contra. 


Per Curtam.—The. appellant, who was the plaintiff in the 
court below, after verdict and judgment had been rendered 
against him, made a motion for a new trial. The motion was 
regularly continued-from term to term, and a stay of execution 
ordered pending the determination of the motion. While that 
motion was undetermined, and still pending in the circuit court, 
this appeal was taken. 

We are Of opinion that the motion to dismiss the appeal must 
prevail. There is no such final judgment as will support an 
' appeal, and the cause must be dismissed.— Overton v. State, 60 

Ala. 73; Montevallo Coal Mining Co. v. Reynolds, 44 Ala. 252. 

Appeal dismissed. 
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Johnson v. Cook. 


Petition for Supersedeas of Writ of Possession issued on 
Judgment in Ejectment. 


1. Writ of possession in ejectment; when release sufficient to authorize 
supersedeas.—An instrument, duly executed by a plaintiff in ejectment 
to the defendant after a recovery, founded on a valuable consideration, 
acknowledging full satisfaction and settlement of the judgment, and 
releasing and forever discharging the defendant, his heirs and personal 
representative ‘‘ from any further liability whatever on account of said 
——. both as to the damages and the possession and title’’ to the 
and recovered, and granting, conveying and releasing all his right, title 
and interest in and to said Jand, and his ‘‘ right of possession, or the 
execution of writ of possession under said judgment,’’ to which he 
might be entitled, operates as a valid release of the plaintiff’s right and 
interest in the recovery, and in the land, and entitles the defendant, as 
against the plaintiff, to a supersedeas of a writ of possession issued on 
the judgment, and to a satisfaction of the judgment. 

2. When deed void on account of misrepresentation of contents.—If the 
grantor’s signature’ to a deed is obtained misrepresentation of its con- 
tents, or by any other fraudulent means, by which he is induced to sign 
it, being ignorant of its contents, and thereby executing a conveyance 
he did not intend to make, this constitutes fraud in the execution of the 
deed, and renders it absolutely void and inoperative, even in a court of 
law. 

3. Same; admissibility of evidence.—Hence, on the trial of a petition 
for a supersedeas of a writ of possession in an ejectment suit, founded on a 
release executed by the plaintiff to the defendant, which is resisted by a 
stranger to-the record, at whose instance and for whose benefit, but 
without the plaintiff’s knowledge or consent, the suit was brought in the 
plaintiff’s name, on the ground that the plaintiff, before the suit was 
commenced, had, by deed, conveyed the land described in the writ to 
him, and that, therefore, the release was inoperative against him, evi- 
dence tending to show that the consideration expressed in the deed was 
nominal, and never paid, that the plaintiff, who could neither read nor 
write, was ignorant of the contents of the deed. when he signed it, and 
was induced to sign it by misrepresentations, made by the grantee’s 
agent, of its contents, thereby causing him to sign a conveyance he did 
not intend to make, is competent for the defendant, for the purpose of 
showing fraud in the execution of the deed, and that, for that reason, the 
grantee had no standing, legal or equitable, in court. 

4. Deed to land void as against adverse claimant in possession.—The 
defendant, in such case, having been in the adverse possession of the 
land, claiming to own it, at the time said deed was executed by the 
plaintiff, this also rendered the deed void and inoperative as against him ; 
the rule being, that a conveyance of a mere right to sue for property, 
claimed and held in adverse right, is absolutely void as to such adverse 
holder, and, as against him, it never, at any stage of the proceeding, 
acquires any force, legal or equitable. ’ 
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Apprat from Butler Cireuit Court. 

Tried before Hon. Joun P. Husparp. 

The nature of this proceeding, the defense made thereto, 
and the facts disclosed by the evidence are sufficiently stated in 
the opinion. -The court charged the jury, on written request, 
that if they believed the evidence they must find for the 
plaintiff in the original suit, defendant in this proceeding ; and 
to this charge Johnson, the petitioner, excepted. This ruling, 
and the ruling on the evidence noted in the opinion, among 
others, are here assigned as error. 


Jno. GamBie and J. C. Ricuarpson, for appellant. 
Buett & Lang, contra. 


STONE, J.—The present controversy arose on petition for 
supersedeas of writ of possession. The petition avers that, in 
’ January, 1881, suit was brought in the name of Hamp. Cook, 
the appellee, in the Cireuit Court of Butler county, against 
Johnson, the petitioner, for the recovery of a small lot of land 
in Greenville; said Hamp. Cook being at the time, and for 
many years before, a resident of Florida. The petition then 
avers that Hamp. Cook did not authorize the bringing of said 
suit, had no knowledge of its bringing or pendency, and never 
approved or ratified its prosecution. It avers that Cook set up 
no claim to the property ; that about 20th May, 1881, said suit 
came on to be tried, and there was verdict and judgment for 
the plaintiff, on account of a defect in Cook’s conveyance, 
notwithstanding Johnson and those under whom he claimed 
had bought and paid for the lot. Only Cook and Johnson were 
parties to the suit. 

The petition then avers that on the 2nd day of June, 1881, 
in consideration of fifteen dollars paid May 16th, 1881, and 
six dollars then paid, Cook executed and delivered to defendant, 
Johnson, a full release and discharge from said judgment, and 
a further release and conveyance of said lot to said defendant. 
The release and conveyance is made part of the petition, and, 
after many recitals, contains this clause: “I, Hamp. Cook, do 
hereby acknowledge full satisfaction and settlement of said 
judgment in said case, and hereby release and forever discharge 
the said Claiborn Johnson, his heirs, executors, etc., of and 
from any further liabilities whatever, on account of said judg- 
ment, both as to the damages and the possession and title of 
said lot; and also hereby grant, bargain, sell and convey, and 
release whatever right, title, or interest I may now have, in law 
or equity, or which may result from the existing state of things, 


in and to said lot, and all right of possession, or the execution 
VoL. LXxul. 
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of writ of possession under said judgment I might be entitled 
to, in and to said lot No. 6, to the said Claiborn Johnson, to 
have and to hold forever.” It should, perhaps, be stated that 
the release and conveyance recites a consideration of only fifteen. 
dollars. There are many other averments in the petition, and 
some proof in regard to them; but the facts above recited 
seem to be uncontroverted. 

In answer to said petition and motion to have said judgment 
and recovery in ejectment entered satisfied, and the writ of 
possession annulled and restrained, it was averred that the suit 
was procured to be brought by one A. F. Posey, who employed 
the counsel in the case. It was not claimed that Cook was 
consulted, or assented to the suit. It was brought for Posey’s 
benefit, although he wasnot named in the record, and he claimed 
the right to control it. The following is a copy of the deed 
under which he claimed : 

“The State of Florida,} Know all men by these presents, 

Escambia county. ~ \ that I, Hampton Cook, of said State 
and county, for and in consideration of the sum of five dollars, 
to me in hand paid by A. F. Posey, of Butler county, Ala., 
the receipt whereof is hereby acknowledged, have remised, re- 
leased and quit-claimed, and by these presents do hereby remise, 
release and quit-claim to the said Posey, all my right, title and 
interest in the following described property, to wit: The north 
half of lot No. 6, containing one-half of an acre, purchased 
by me of Jno. W. Mallett, and formerly known as the “Kite 
lot,” lying in the south-west portion of the city of Greenville, 
Ala., with all the appurtenances thereon.” Dated September 
18th, 1880, and signed Hampton Cook. Each of the papers 
described above was signed with the mark of the grantor, and 
each has two subscribing witnesses. Hampton Cook, it is 
shown, can neither write nor read. It is one of the admitted 
facts, that when this deed from Cook to ‘Posey was executed, 
Johnson was in the adverse possession of the lot, claiming it as 
his own. 

On the facts stated above, considering this case only as a 
controversy between Cook and Johnson, the only parties to the 
record, there is strong, probably conclusive testimony, that 
Cook, after he recovered his judgment, released to Johnson, for 
a valuable consideration, all right and interest he had in the 
recovery, and in the lot sued for. The language of the release and 
conveyance is very comprehensive and strong. So far as Cook 
is concerned, there can be no question that Johnson showed 
himself entitled to the relief prayed for in his petition.—2 
Brick. Dig. 465-6, §§ 6, 7, 18. 19, 29, 33; Martin v. Tally, 72 
Ala. 23; Moses v. Dade, 58 Ala. 211. - . 

In the court below it was urged, that the judgment should 
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not be entered satisfied—that the writ of possession should not 
be vacated,—because of Posey’s interest, shown in the quit-claim 
deed to him, copied above.’ In other words, it was contended 
that inasmuch as, before suit brought, Cook had conveyed all 
his.interest in the lot to Posey, and the suit was brought by 
Posey, and for his benefit, although in Cook’s name, Cook’s 
release and conveyance were inoperative as against Posey, and 
the latter had the right to have the judgment enforced against 
Johnson. In answer to this, Johnson offered to prove that the 
consideration, five dollars, expressed as the consideration of the 
conveyance from Cook to Posey, was inserted as a mere nominal 
consideration, that it was not paid, and was not intended to be 
paid. Further testimony was offered, given by Cook as a 
witness, in the following language: “I have known Captain 
Addy Posey, of Greenville, Alabama, and have known him for 
over sixteen years. I have never made a deed to him to my 
knowledge, and have not seen him in seven years; nor have 

ever received any money or thing of value from him for the lot. 
About eight or ten months ago, Mr. Albert Hyer, of this place 
(Pumas), sent for me, and I went to him, and he told me he 
had a letter from Capt. Posey, asking him to inquire of me if 
I had any thing to do with the property, or had any claim to it 
at all; and I told him I had sold my claim to the land to La- 
fayette Jones, who was to settle a mortgage Mr. Perry had on 
it, and after that I had no claim toit. Mr. Hyer then asked me 
if 1 would sign a paper, giving up my claim to it; and told 
me there was no harm in it; and I touched the pen when Mr. 
Hyer wrote, and did not understand that it was a deed, or else 
I would not have had any thing to do with it, as I had already 
sold all my right to it to Lafayette Jones. Mr. Hyer told me 
at the same time that my wife, Roberta Cook, had had a law- 
suit about it, and had gained it; and that all that was lacking 
was for me to say I had no claim to it. I did not receive, nor 
did he, Mr. Hyer, offer me any money or any thing else for 
the signing of the paper, or for the land, nor did I ever receive 
any money or any thing else from Capt. Posey for it; and I 
did not sign the paper with the understanding that Capt. Posey 
was to receive any land for it.” This testimony, at the instance 
of appellee, was ruled out. In this, the cireuit court erred. 
lf the signature to the deed was obtained by misrepresentation - 
of its contents, or by any other fraudulent means, by which 
Cook was induced to sign the instrument, of the contents of 
which he was ignorant, and to make a conveyance he did not 
intend to make, this constitutes fraud in the execution, and 
renders the instrument inoperative, even in a court of law. 
Foster v. Johnson, 70 Ala. 249; 2 Brick. Dig. 14, § 13. Such 


instrument has no legal force whatever, but is absolutely void 
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for all purposes. And if Cook’s be the true version of the 
transaction, then Posey has no standing in court whatever, 
either legal or equitable, and the case stands as a simple contest 
between Cook and Johnson, as if Posey had no pretense of 
claim. Such a conveyance, so fraudulently obtained, would 
not support an action, even against Cook. 

There is another important question in this case. It is an 
admitted fact in the record, as we have said, that when Posey 
obtained the quit-claim deed from Cook, Johnson was in pos- 
session of the premises, claiming title thereto, and claiming to 
hold in his own right. Under all our rulings, such conveyance 
is inoperative and void as against the adverse claimant in pos- 
session.—See Bernstein v. Humes 60 Ala. 582, and the au- 
thorities therein collected. Such deed is not void between the 
parties to it. As to them, and between them, it may be the 
- foundation of a suit or defense. There is nothing which con- 
travenes public policy, or violates positive law, of which either 
of them can complain. If there is fault, they stand in pari 
delicto, and the conveyance being executéd, the grantee may 
assert all legal rights against the grantor, to the same extent as 
if no one had held adversely when the conveyance was made. 
Very different, however, are the rights of him in adverse hold- 
ing. The owner of the incumbrance, or superior legal title, if 
you please, may be unwilling to assert it. Both the common 
law and many statutes have declared that a mere right to prose- 
ente an action can not be the subject of bargain and sale. And 
this rule of the common law, and these legislative enactments 
were called into being “for avoiding 6f maintenance, suppression 
of right and stirring up of suits.” If a mere right to sue for 
property adversely held can be purchased by a stranger, suit 
then brought in the name of the seller of such right, a recovery 
had, and when the defendant comes to adjust the matter of 
recovery with the plaintiff in the action, he is met by the 
opposing claim of such stranger to the record, asserting that 
before suit brought he had purchased this right of action, and 
had himself prosecuted the suit to judgment, we submit, is not 
this a plain and palpable case of maintenance? And can we 
permit such claim to prevail, on the asserted ground that he is 
the equitable owner of the judgment, and therefore the plaintiff 
of record can not control it? Can an equity spring out of an 
act of maintenance? We hold, as the rule declares, that a con- 
veyance of a mere right to sue for property, claimed and held 
in adverse right, is absolutely void as to such adverse holder, 
and as against him, it never, at any stage of the proceeding, 
acquires any force, — or equitable. After the close and con- 
summation of proceedings between the original parties, and the 
adverse holder is dispossessed, then the agreement of sale may 
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be enforced, as binding between the parties to it. Till then, 
the defendant may treat with the plaintiff of record as the true 
owner of the subject of the suit. This results necessarily from 
the fact that the conveyance is void as to him. So far as his 
rights are concerned, it is the same as if there had been no at- 
tempt to convey. 

Reversed and remanded. 


Mitcham & Smith v. Moore, Adm’r. 
Trover. 


1. Exemption of personal property in favor of widow and minor chil- 
dren; nature of. —While the right of the widow, or if*there be a minor 
child or children, of the widow and such minor child or children, of a 
decedent, to an exemption of personal property to the value of $1000 from 
administration, is absolute and unqualified, it can not ripen into a title 
to particular property until there has been a selection of such property, 
thereby individualizing and separating it from the mass or aggregate of 
the personal property to which the title of the personal representative 
extends. 

2. Same; selection may be made before or after administration.—The 
right to such exemption not depending upon the existence of an adminis- 
tration, and a selection of property as exempt, made by the widow, or by 
the guardian of the minor child or children, or by appointees of the judge 
of probate, operating merely to individualize the property to which the 
exemption attaches, the selection may be made before, as well as after 
the grant of administration, its validity and sufficiency to pass the title 
depending on the value of the property selected. 

3. Same; when selection made before administration vests title in widow. 
Hence, where the decedent left a widow and minor children, and, before 
administration, the widow selected certain personal property belonging 

_ to the estate, of less value than $1000, as exempt to her and her minor 
children from administration, the selection was authorized by law and 
valid, and operated to clothe her, for herself and minor children, with 
the title to the property selected. 

4. Error in sustaining demurrer to special plea; when presumption of 
injury prevails.—Where a demurrer to a special plea is erroneously sus- 
tained, the error is without injury and not a cause of reversal, if it ap- 
pears that the defendant has had, under the general issue, the full benefit 
which could have been derived from the special plea; but that fact must 
affirmatively appear from the record, and if it does not, injury will be 
presumed, thereby causing a reversal. 

5. Growing crop personal property; title of personal representative 
thereto.—A growing crop, the product of annual sowing or planting, is 
personal property, falling strictly under the denomination of emblements, 
and passes to the personal representative ; and his title thereto, without 
regard to the time of his appointment, has relation to the death of the 
decedent, enabling him to maintain suits at law against those who may 
take or convert it in the interval between the death and the grant of we d 
ministration. 

Vou. Uxxmt. 
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Apprat from Chambers Cireuit Court. 

Tried before Hon. James E. Coss. 

This was an action by R. J. Moore, as the administrator of 
the estate of James T. Green, deceased, against Mitcham «& 
Smith, to recover damages for the alleged conversion by the 
defendants of three bales of cotton, assets of said estate ; and it 
was commenced on 29th September, 1881. The defendants 
pleaded the general issue, and also filed three special pleas, in 
each of which they claimed by purchase from Mrs. Sarah A 
Green, the widow of said decedent. The averments of the Fo 
and second of these special pleas are sufficiently stated in the 
opinion. The third plea, after alleging that the plaintiff's 
intestate died in August, 1880, leaving a widow and minor 
children, and that the defendants purchased the cotton in con- 
troversy from the widow, in October, 1880, avers that “said 
cotton, at the time of the death of said Green, was a part of 
his outstanding crop, still growing and ungathered, and not 
severed from the freehold ;” and that no letters of administra- 
tion were granted on said ‘estate until 10th December, 1880. 
To each of the special pleas the plaintiff demurred. The 
grounds of demurrer to the first and second pleas are sufficiently 
indicated in the opinion ; and those assigned to the third plea 
are (1) that it does not show that the widow had any right or 
authority to sell the cotton ; and (2) that it does not deny that 
said cotton belonged to plaintiff’s intestate, and formed a part 
of the assets of said estate. The court sustained the demurrers 
to these pleas; and thereupon the cause was tried on issue 
joined on the plea of the general issue, the trial resulting in a 
verdict and judgment for the plaintiff. A bill of exceptions 
was also taken, in which exceptions were reserved by the de- 
fendants to rulings of the circuit court on the admissibility of 
evidence, and to a charge given, and the refusal of the court to 
charge as requested by ‘them ; but as these exceptions are not 
diseussed or specifically noticed in the opinion, it is not deemed 
necessary to set them out in this report. 

The rulings of the circuit court on the demurrers to the de- 
fendants’ pleas are among the assignments of error made in 
this court. 


N. D. Denson, for appellants. (1) At the time the widow. 
selected the cotton, according to the averments of the first and 
secoud pleas, no letters of administration had been granted on 
the estate of her deceased husband, and, of course, there was 
no administrator to permit her to select. Her act in taking the 
cotton and appropriating it vested the title in her under sec- 
tion 2825 of the Code of 1876.— Zucker v. Henderson, 63 Ala. 
280; Henderson v. Tucker, 70 Ala. 381. (2) The administraton 
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acquired no title to the cotton. The pleas show that the per- 
sonal property of said decedent did not amount to more than 
$1000, and that the widow claimed the cotton as exempt. 
Exempt property, whether the bounty be in specific articles, or 

neral, forms no part of the assets of a decedent, but is free 
Teen administration. Mrs. Green’s act was sufficient to vest 
her with the title—Thomp. on Homesteads and Exemptions, 
§ 898; Hastings v. Myers, 21 Mo. 519; York v. York, 38 Ill. 
522; Kellogg v. Graves, 5 Ind. 509. 


J. R. Downett, contra. (1) The special pleas fail to aver 
that the widow of plaintiff's intestate coheed and claimed the 
$1000 worth of personal property as provided by law; but, on 
the contrary, shows that she took possession of, and converted 
the property before the grant of letters of administration. She 
had no right to take the cotton and sell it, until it had been 
selected in one of the modes pointed out in section 2825 of the 
Code of 1876. To hold otherwise, would be to deprive parties 
in adverse interest to the widow of the right of a contest under 
section 2841 of the Code of 1876.-—See Pucker v. Henderson, 
63 Ala. 280; Davis v. Davis, 63 Ala. 293; MeCuan v. Tanner, 
54 Ala. 84. (2) But even if the court erred.in sustaining the 
demurrers to the several special pleas, it would be error with- 
out injury, as the defense set up by each of them was available 
to the defendants under the plea of the general issue. That 
they purchased the property from another who had a right to 
sell, is, in effect, a plea of not guilty—See McKenzie v. Jack- 
son, 4 Ala. 230; Peake v. Pope, 7. Ala. 162; Shehan v. Hamp- 
ton, 8 Ala. 942; Jones v. Ritter, 56 Ala. 270. 


BRICKELL, C. J.—Exemptions of personal property to a 
widow, or if there be a minor child or children, to the widow 
and such child or children jointly, are of two classes. First, 
there is an exemption of designated and specified personal 
property, without regard to its value, which is absolute and 
unqualified, and is not, in any event, in anticipation of the dis- 
tributive share to which either may be entitled on the final 
settlement and distribution of the estate. The title to this class 
of exemptions does not vest in the personal representative, and 
he has no duty to perform in reference to it, other than setting 
it apart or separating it from the mass or aggregate of the per- 
sonal property of the decedent. The title to it vests in the 
widow, or in the widow and minor child or children (if there 
be such), members of the family of the decedent, eo instanti, 
on his death, by operation of law, without the doing or per- 
. formance of any act whatever by either of them, ae Pe there 


should be grain, stores and provisions, or bedding and household 
VoL. LXXIII. 
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and kitchen furniture, not necessary for-the use and comfort 
of the family. The purpose of the exemption is not only the 
sustenance of the widow, or of the minor children, but the 
re aps from the incidents of administration of such 
amily memorials as are of peculiar value to the family.—Code 
of 1876, § 2824. 

The second class or kind of exemptions is intended only for 
the maintenance of the widow, or of herself and minor children, 
after the death of the husband and father, who was under the 
moral and legal duty of maintaining them. It consists of such 
personal property (other than that which is specially designated 
as exempt), not exceeding in value one thousand dollars. The 
kind or character of the property is not material; the essential 
element is value. Whatever may be its kind or character, in 
value it can not exceed one thousand dollars ; and the exemption 
is in anticipation of the distributive share, or of legacies to 
the widow and minor children, if there be a will disposing of 
the entire estate.—Code of 1876, § 2825. The right to the 
exemption is absolute and unqualified, but it can not ripen into a 
title to particular property, until there is a selection of such 
property, and thereby it is individualized and separated. from 
the mass or aggregate of the personal property to which the 
title of the personal representative extends. The laches of the 
widow, or of the guardian of the minor children, can not operate 
a waiver or loss of the right. In the event of the failure of 
both to make the selection, it is the duty of the judge of pro- 
bate, having jurisdiction of the administration, to appoint three 
disinterested persons to make the selection and set apart the 
property selected for appraisement. 

he first special plea avers that the widow of the intestate, 
for herself and minor children, before the grant of administra- 
tion, selected, as part of the exemption to which they were 
entitled, the three bales of cottqn for the conversion of which 
this action is brought, and that it is of less value than one 
thousand dollars. The second special plea avers the same facts, 
and the further fact, that excepting the property which is 
specially designated as exempt, the intestate had not personal 
property of greater value than one thousand dollars. hether 
by this selection, the administrator was divested of title to the 
cotton, and the widow for herself and children was clothed 
with title, is the question raised by the demurrers to the pleas. 
The general proposition relied upon by the appellee in support 
of the demurrer may be conceded. Statutory exemptions of 
property, either from the payment of debts, or from adminis- 
tration, must be deine ; and if the statute creating the 


exemption prescribes the mode in which the claim must be as- 
serted, that mode must be pursued. The failure to claim in 
35 
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the mode prescribed is a waiver of the exemption. The rule 

roceeds upon the hypothesis, that the exemption is not abso- 
ute, but is a mere personal privilege which is lost, if by claim 
it is not attached to specific property.—Gresham v. Walker, 
10 Ala. 370; Stimpson v. Simpson, 30 Ala. 225. But the 
exemption allowed by the statute is absolute, and all that is re- 
oma to attach it to particular property, is the selection by 
the widow of such property, or by the guardian of the minor 
children if she fails to act ; or if both fail, by the act of disin- 
terested persons appointed by the judge of probate. The 
laches of the widow, or of the guardian, will not work a loss of 
the right, unless joined with it there is a neglect by the probate 
judge of the duty imposed by the statute. If there should be 
such individual and official neglect, there being in quantity 
personal property exceeding in value one thousand dollars, 
which, in consequence of the neglect, the personal representa- 
tive subjects to administration for the payment of debts, or to 
distribution, the exemption would fail because there is no sub- 
ject-matter to which it could attach.— Tucker v. Henderson, 
63 Ala. 280; Henderson v. Tucker, 70 Ala. 381. But that is 
not this ease. There was a selection by the widow, and the 
selection necessarily involved a claim to the property, but, as 
it was before a grant of administration, it is insisted that it 
was premature and unauthorized. If at the time of the selec- 
tion there had been an administration, and the cotton had been 
embraced in the inventory of the personal representative, a 
ease would have been made falling within the precise words of 
the statute, and in which the statutory mode of selection must 
have been pursued. The pursuit of that mode would have 
been necessary to sever the property selected from the aggre- 
gate or mass of the personal property of the intestate; and an 
appraisement by the appraisers of the estate, returned into the 
court of probate, would have withdrawn it from the inventory 
of the personal representative, relieving him from liability for 
it. But the right to the exemption is not dependent upon the 
existence of an administration. The purpose of making it is 
the maintenance of the widow and minor children, a purpose 
which could not often be accomplished, if the right was de- 
pendent upon the existence of an administration. The necessi- 
ties of the widow and children will sometimes require, in order 
that they be maintained, that a selection of property be made, 
and the property used, before there can be administration 
granted. And so it may occur that if there was a grant of 
administration, the personal property which would pass to thé 
personal representative would not equal the value of the exemp- 
tion. There would be no duty in reference to it, to be 


performed by the personal representative, except that of permit- 
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ting the selection to be made. The grant of administration 
would be, as to such property, merely formal and ceremonious, 
creating unnecessary expense, diminishing the value of the 
exemption. The selection made by the widow, or by the 
guardian, or by the appointees of the judge of probate, merely 
individualizes the property to which the ‘exemption attaches. 
Parties in interest may contest it, and if the property in value 
exceeds one thousand dollars, the exemption must be reduced 
until it is within that limitation. The title of the personal 
representative to the excess would not be affected by the selec- 
tion, whether it was made before or after the grant of adminis- 
tration. And a selection before a grant of administration, 
made by the widow, or by the guardian of the minor children, 
like a. selection made subsequent to the grant, depends for 
validity, and for its sufticiency to pass title, upon the value of 
the property selected. If it does not exceed the value of one 
thousand dollars, the property is subject to the selection, the 
act which is essential to attach to it the right of exemption, 
and it is not material whether the selection is made prior or 
subsequent to the grant of administration. 

It is insisted for the appellee, that although the demurrers to 
the special pleas were sustained erroneously, the error is without 
injury, as the appellants could have had the benefit of the facts 
stated in them, under the general issue upon which the trial 
was had. The rule is quite general, that if a demurrer to a 
special plea is erroneously sustained, the error is without injury 
and not a cause of reversal, if it appears that the defendant has 
had, under the general issue, the full benefit which could have 
been derived from the special plea. But that fact must aftirma- 
tively appear from the record, and if it does not, the presump- 
tion of injury, arising from error clearly shown, must prevail. 
Falls v. Weissinger, 11 Ala. 801. The fact does not now 
appear ; the bill of exceptions states all the evidence, and none 
was given of the facts stated in these pleas, nor is it probable 
that such evidence would have been admitted, if offered. 

The demurrer to the third special plea was properly sustained. 
A crop growing, the product of annual sowing or planting, is 
personal property ; it falls strictly under the denomination of 
emblements, and as such passes to the personal representative. 
The title of an administrator in chief to personal property, 
without regard to the time of his appointment, has relation to 
the death of the intestate or testator, and he may maintain suits 
against those who may take or convert such property, in the 
-interval between the death and the grant of administration. 
Upchurch v. Norsworthy, 15 Ala. 705; s. c. 12 Ala. 532. 

t is not necessary to notice further the assignments of error ; 
there is no force in the matter of the bill of exceptions. For 
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the error in sustaining the demurrer to the first and second 


special pleas, the judgment must be reversed and the cause 
remanded. 


Ex parte Redd. 
Application for Mandamus. 


1. Claim of exemption of personal property; filing of inventory.—When 
a claim of exemption of personal property from sale under execution is 
assertell, whether under section 2828 or section 2834 of the Code; before 
the plaintiff is required to tender any issue, the defendant or claimant 
must file an inventory as provided by section 2837 of the Code; and fail- 
es Fo do so, the plaintiff is entitled to an order declaring the property 
subject to the process, unless some special reason is shown why the 
order should not be granted. 

2. Same; when bond not required of plaintiff before levy.—The provision 
of section 2830 of the Code, requiring the plaintiff to give bond, is con- 
fined to cases in which the levy is sought to be made on property, a claim 
to which as exempt has been filed and recorded under sections 2828-9 of 
the Code. 

3. Same; misprints in §§ 2834 and 2840 of the Code.—There are mis- 
prints in the chapter of the Code of 1876, relating to exemption of prop- 
erty. In twelfth line of section 2834, the figures 2828 should be read 
2830 ; and in the last line of section 2840, the figures 2823 and 2824 should 
be read 2821 and 2822. 

4. Mandamus; when not proper remedy.—Mandamus will lie to compel 
an inferior tribunal to proceed to judgment, but not to dictate the partic- 
ular judgment it should render; and hence, it will not lie to compel the 
circuit court to enter judgment, declaring personal property levied on 
and claimed as exempt subject to the process, on the failure of the de- 
fendant to file an inventory as provided by section 2837 of the Code. 


Application to this court for mandamus to the Cireuit Court 
of Pike county, to compel that court to make and enter an order 
subjecting personal property levied on under an execution, and 
claimed as exempt by the defendant in the execution, to sale, on 
his failure to file an inventory as provided in section 2837 of the 
Code of 1876. | 

The facts are stated in the opinion. 


J. D. Garpner and F. 8. Frereuson, for petitioner. 


N. W. Grirrin, contra. 


STONE, J.—The petitioner, Redd, obtained a judgment 
against J. R. Mark, and under an execution issued thereon, 


certain personal property, of value less than one thousand 
VoL. LXXxiII. 
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dollars, was levied on as the property of defendant. The 
defendant had filed no claim to said property, as exempt, under 
section 2828 of the Code of 1876. After the levy he did file 
such claim under section 2834 of the Code. At the trial term 
the claimant of exemption failed to file an inventory, as 
provided in section 2837 of the Code; and thereupon the 
plaintiff moved the court for judgment by default, declaring 
the property subject to the process. The court declined to 
make this order, but made no final disposition of the cause. 
The present application is for a mandamus, to compel the 
court below to grant the order moved for. 

The record fails to show any reason why the order should not 
have been granted. Noinventory was filed by the claimant, as 
required by law, and no further time for filing snch inventory 
had been granted by the court. In such case, the plaintiff was 
not required to tender an issue.—Code, § 2837. If it be sup- 
posed that plaintiff was required to give the bond, for which 
section 2830, subdiv. 3, makes provision, that is an error. 
That requirement is confined to cases, where the levy proposed 
to be made is on property which had been previously claimed 
and recorded under sections 2828-9 of the Code. 

There are misprints in the chapter of the Code of 1876, 
relating to property exempt. In section 2834, twelfth line, 
2828 should be read 2830. In section 2840, the figures 2823 
and 2824, in last line, should be read 2821 and 2822. 

Lest this opinion be misunderstood, we will add that no mat- 
ter under which section of the Code—§ 2828 or § 2834—the 
claim of exemption of personal property is asserted, before the 
plaintiff shall be required to tender any issue, the defendant or 
claimant must file an inventory, as provided in section 2837 of 
the Code. Section 2839 proves that this is a necessary element 
in every contest over personal property claimed as exempt. 
The bond, however, required of plaintiff by section 2830, before 
having property seized which has been claimed under sections 
2828-9 of the Code, as we have said, need not be given when 
the claim is under section 2834. That bond is required to be 
given before the levy can be made; and if no claim has been 
made and filed for record, it can not be known, or anticipated 
that any will be asserted. Such bond has no place for operation, 
when the claim is under section 2834. 

Mandamus is not the remedy in such a case as this. That 
coercive process is proper, when an inferior court refuses to 
proceed to judgment, in a case in which the law makes it his 
duty to act. This court will command the inferior tribunal to 
proceed to judgment, but will not dictate the judgment he shall 
render. It-compels judgment, but does not control it, when 
there is another adequate remedy.—<State, ew rel. v. Williams, 
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69 Ala. 311. If the circuit court, on being moved thereto, had 
refused to render final judgment, the petitioner would have been 
entitled to this extraordinary remedy. We can not presume 
there would have been such refusal. A refusal to render a 
particular, specified judgment, is not the equivalent of a refusal 
to render any judgment. From final judgment, when rendered, 
an appeal lies to this court. Such appeal is a complete and 
adequate remedy.—2 Brick. Dig. 240,§ 4. ~ 
Sendsints denied. 


The State, ex rel. Greene County v. Cole- 
man, Treasurer. 


Mandamus. 


1. Fine and forfeiture fund; definition of. —The fine and forfeiture fund 
of the counties of the State may be defined asa fund accruing from 
pecuniary penalties and punitive impositions, incurred by defendants in 
the enforcement of criminal prosecutions, in the nature of profits arising 
from our system of criminal procedure. 

2. Same; what moneys belong to.—To that fund belong moneys received 
from the hire of convicts sentenced to hard labor for the counties (1) in 
felony cases, (2)-in misdemeanor cases, on default in the payment of 
fines, and (3) for additional terms to pay costs and officers’ fees. 


AppeaL from Greene Circuit Court. 

Tried before Hon. Samvet H. Sprorr. 

The case made by the record is sufficiently stated in the 
opinion. 


J. B. Heap and J. P. McQueen, for appellant, cited Scruggs 
v. Underwood, 54 Ala. 187; Palmer v. Fitts, 51 Ala. 491; 
Mobile County v. Stone, 69 Ala. 208; Code of 1876, §§ 4455, 
4465—84, 4731, O44. 


Troy & Tompkins and Wm. P. Wess, contra, reviewed at 
length the legislation in this State touching the fine and 
forfeiture fund, and cited the following statutes anid authorities : 
Clay’s Digest, pp. 247-9; Zb. p. 296, § 37; 7b. p. 600, § 7; Td. 
p. 441, §§ 22-3; Toulmin’s Digest (Ed. 1823), p. 891, § 8; Zé. 

. 215, § 51; Aiken’s Digest (Ed. 1836), p. 230; Code, 1852, 
$§ 3625-7; Pamph. Acts, 1862, pp. 73-4; Pamph. Acts, 1864, 
p. 79; Penal Code, 1866, §§ 218, 218, 511, 792; Code, 1876, 
$§ 435, 745, subd. 2, 820-4, 4459-64; Welson v. The State, 46 
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Ala. 190; Morgan v. The State, 47 Ala. 34; Caldwell v. The 
State, 55 Ala. 133. 


SOMERVILLE, J.—It is sought, by the writ of mandamus, 
in this case to compel the appellee, as treasurer of the county 
of Greene, to transfer from the fine and forfeiture fund to the 
general treasury of the county certain described moneys, which 
are held by him in his official custody. These moneys, thus in 
controversy, were all received from the hire of convicts 
sentenced to hard labor for the county of Greene, and accrued 
from three particular sources: (1) Conv‘cts sentenced on de- 
fault in making payment of fines in misdemeanor cases (Code, 
1876, § 4455) ; (2) convicts sentenced to additional hard labor 
for a term sufficient to pay costs and officers’ fees (Code, 
$ 4731); (8) convicts sentenced to hard labor in felony cases 
(Code, $§ 4465 et seq.). 

It is our opinion that all of these moneys belong to the fine 
and forfeiture fund, and are no part of the general fund of the 
county, and that, for this reason, the writ of mandamus was 
properly refused by the cireuit court. 

When convicts are let to hire, under the hard labor system 
authorized to be established for the several counties of this 
State, whatever may be the purpose of such hiring—whether 
for one or more of the foregoing objects—the bond of .the 
hirer is required to be taken, in a penalty of double the amount 
agreed to be paid for hire, with two good and suflicient sureties. 
This bond is made payable to the county, and when a recovery 
is had upon it by suit, the amount recovered is required by 
statute to be “paid into the county treasury.”—Code, §§ 4470, 
4472. It is thus made manifest that these several funds all 
stand on the same footing, the statute making no distinction 
between them, each of them finding the same destination, the 
county treasury. There is nothing in these provisions, however, 
which gives character to these moneys, or indicates any legisla- 
tive intention as to whether they are to belong to the fine and 
forfeiture fund, or to the general fund of the county, since 
moneys accruing from both sources are paid into the county 
treasury. 

The fine and forfeiture fund does not seem to have been 
definitely explained by legislation. It has been recognized, 
however, by statute as having an existence from the earliest 
history of our State and Territorial legislation, and its nature, 
as well as the charges upon it, have undergone constant legisla- 
tive changes from year to year. It has been held to include 
fines imposed as a punishment for various crimes, or contempts, 
penalties incurred by parties and witnesses for disobedience of 
the process of court, and forfeitures of undertakings of bail, 
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and the like.—Seruggs v. Underwood, 54 Ala. 186. It may, 
in our opinion, be more generally defined as a fund accruing 
from pecuniary penalties and punitive impositions, incurred by 
defendants in the enforcement of criminal prosecutions, in the 
nature of profits arising from our system of criminal procedure. 
The clear purpose is evinced on the part of our General As- 
sembly to make this system sustain itself, as far as practicable, 
without being a burden upon the general treasury, either of 
the State ®r county, further than absolutely necessary; hence, 
the policy of creating the fund, and charging it with the pay- 
ment of the fees of State witnesses, and of certain officers of 
court, and of removing it entirely from the financial control of 
the court of county commissioners, who have no power to dis- 
burse or créate charges upon it.— Zhe State ex rel. Mobile 
County v. Stone, 69 Ala. 206; Code, §§ 4459, 4461. It is true 
that hard labor.for the county includes “labor on the public 
roads, public bridges and other public works in the county,” 
and the commissioners’ court;by virtue of the express provisions 
of the statute, have both the right and power to reduce the 
fund under consideration by appropriating the labor of convicts 
to these specified public uses for the county. The special au- 
thority thus given to appropriate the labor of convicts for a 
specified purpose excludes by implication, however, the power 
to appropriate it for other purposes, or tv control in any man- 
ner the proceeds of their hire when reduced to money. The 
several funds in controversy would seem very plainly to fall 
within the above definition which we have given of the fine 
and forfeiture fund, as intended to be created by our system of 
legislation. There can be no doubt whatever about the first 
two, where the money is received from hire of convicts on de- 
fault of payment of fines in misdemeanor cases, and where 
convicts are sentenced to pay costs and officers’ fees. If these 
moneys had been paid directly into the treasury without any 
sentence, it is not denied that they would go to the fine and 
forfeiture fund under the express provisions of the statute. 
The fact that they are collected indirectly, through the instru- 
mentality of a sentence to hard labor, can not change the 
nature or direction of the fund. The sentence only affects the 

uo modo of the collection, or enforcement of payment. It be- 
ing shown or admitted that'these funds go to the fine and 
forfeiture fund, and the third being made payable to the same 
payee—the county—and secured by the same written obliga- 
tion—the hirer’s bond—and all being of the same general 
nature, because they accrue from the profits of criminal prose- 
cutions, it seems reasonable that all of them should belong to 
one and the same class, and go in one direction for similar uses— 
the support of our system of criminal procedure. 

VoL. Lxx1m. 
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This view is strengthened by the fact, that our statutes seem 
to confer on the courts of county commissioners no control over 
any moneys except such as are raised by taxation, either for 
general or particular purposes. They are given authority to 
levy taxes to a limited extent, in order to pay the current ex- 
penses of the county, and a special tax, in certain contingen- 
cies, for particular purposes, such as the erection of court 
houses, jails and other necessary county buildings.—Code, 1876, 
§$ 435, 746, sub-div. 2, 820. 

In view of these principles the writ of mandamus was 
properly refused by the circuit, court, and its judgment is 
aftirmed. 


Motes v. Carter. 


Statutory Real Action in the Nature of Ejectment. 


1. Conveyance of homestead; when wife’s acknowledgment insufficient. 
A certificate of the acknowledgment of the wife to a conveyance of the 
homestead, executed in 1881, that ‘‘ she signed the same of on own free 
will and accord, without fear, constraint, or persuasion of her husband,”’ 
omitting the words ‘or threats,’’ required by the amendatory act of 
February 9th, 1877 (Pamph. Acts, 1876-7, p. 33), is insufficieni to divest 
the title to the homestead. 


Apprat from Pike Cireuit Court. 

Tried before Hon Joun P. Husparp. 

This was a statutory real action in the nature of ejectment, 
brought by P. D. Motes against William Carter, and was com- 
menced on’ 10th February, 1883. The plaintiff claimed title 
under a mortgage executed by the defendant and his wife on 
9th February, 1881; the land conveyed thereby, and sought to 
be recovered in this action, constituting, at the time of the 
execution of the mortgage, and of the institution of the suit, 
the defendant’s homestead. The plaintiff having offered in 
evidence the mortgage, the defendant objected thereto, on the 
ground that the certificate of his wife’s acknowledgment did 
not conform to the statute. The court sustained the objection, ' 
refused to allow the mortgage to. be read to the jury; and to 
this ruling the plaintiff excepted, and took a nonsuit. The 
language of tlie certificate is sufficiently stated in the opinion. 

he ruling above noted is here assigned as error. 


Parks & Son, for appellant. 








554 SUPREME COURT 
[Turner et al. v. Teague et al.) 
Garpner & WILEY, contra. 





STONE, J.—The present statutory real action rests its right of 
recovery ona mortgage of the homestead, made by husband and 
wife. Thesufficiency of the certificate of the wife’s acknowledg- 
ment is the question for our consideration. - The mortgage was 
executed and acknowledged in February, 1881. The language of 
the certificate is, that she acknowledged “ she signed the same of 
her own free will and accord, without fear, constraint or per- 
suasion of her husband.” This is the exact language of the 
act, approved April 23, 1873.—Pamph. Acts, 65-6. The law 
remained without change, until the later statute was enacted on 
the subject, approved February 9, 1877.—Pamph. Acts, 33-4. 
The form of acknowledgment prescribed by that statute is, 
“that she signed the same of her own free will and accord, and 
without fear, constraint, or threats on the part of the husband.” 
The sufliciency of the certificate before us, it will be observed, 
must be tested by the later statute. 

Ordinarily, it would seem, the absence of fear and constraint 
would imply that there had been no threats, which could have 
influenced the wife’s conduct. The history of this legislation, 
however, forces us to a different interpretation. The act of 
1873 contained the words fear and constraint. The act of 1877 
superadded the word threats, and we must presume the legis- 
lature had some object in doing so. It would violate all rules 
of interpretation to hold that the added word had no purpose. 
The certificate was insufticient to divest the title of the home- 
stead.—Scott v. Simons, 70 Ala. 352. 

Affirmed. 





Turner et al. v. Teague ef al. 


Bill in Equity by Sureties of Tax Collector against Subsequent 
Mortgagee, to enjoin Action of Ejectment, and to be sub- 
rogated to the Statutory Lien in favor of the State. 


1. Statutory lien on property of tax collector; its nature, and remedy 
for its enforcement.—The statutory lien on the property of a tax collector 
for the payment of ‘‘any judgment which may be rendered against him 
in his official capacity, for State or county taxes,’’ etc., is not a right of 
property, but merely the right to. charge the property of the collector 
with the payment of his defaults, in priority of subsequent alienations, 
incumbrances or liens; and for its enforcement there is no legal remedy, 
= like other liens of which possession is not an element, and for the 
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enforcement of which specific legal remedies are not provided, it can be 
carried into effect only through a court of equity. 

2. Same; right of sureties to subrogation.—If the sureties on the official 
bond of a tax collector pay and satisfy his official default, they will be 
subrogated, in a court of equity, to the statutory lien in favor of the State, 
for the purpose of reimbursing or indemnifying them; but the equity of 
subrogation will not arise until they have made payment of the debt or 
default of the principal. 

3. Right of surety paying debt of principal to subrogation to judgments 
in favor of creditor.—It is also, in this country, the generally recognized 
equity of a surety, paying the debt of the principal, to be subrogated to 
judgments or decrees which the creditor has obtained against him, and 
to the liens which the law may attach to them. 

4. When sureties not entitled to be subrogated to lien against property of 
principal.—Where, under an execution issued on a judgment at law 
obtained against a defaulting tax collector and the sureties on his official 
bond, in the name of the Auditor for the use of the State, lands of the 
collector were levied on and sold by the sheriff, and were ‘purchased by 
the sureties at a sum sufficient to pay off and satisfy the judgment, 
which they paid, the sheriff executing to them a conveyance, and 
returning the execution satisfied,—held, on a bill in equity filed by the 
sureties against a subsequent mortgagee, to enjoin an action of ejectment 
brought against them for the recovery Of the lands, to be subrogated to 
the lien which the State had in priority of the mortgage, and to quiet 
their title, that the payment made by the sureties to the sheriff was not 
of the debt of their principal, but of their own debt for the purchase- 
money, which, when received by the sheriff, was a satisfaction of the 
execution, a discharge of the bond, and an extinguishment of the lien 
incident to it, although the only interest obtained by them under the 
sale was the collector’s equity of redemption in the mortgaged premises ; 
and that, therefore, they were not entitled to the relicf prayed for. 


Arrrat from Cleburne Chancery Court. 
Heard before Hon. N. 8. Granam. 
The facts are stated in the opinion. 


Sairn & Surra, for appellants. 
Arken & Martin and G. C. Ettis, contra. 


3RICKELL, C. J.—A statement of the facts of the case is, 
of itself, decisive of all the questions it is supposed to involve. 
The appellees, complainants in the original bill, were sureties 
on the official bond of one Hogan, as tax collector of the county 
of Cleburne. Hogan failed to pay over or account for taxes 
due the State, it was his duty to collect. Suit was instituted, 
which resulted in a judgment against him and the complainants, 
as his sureties, in the name of the Auditor for the use of the 
State, in the Circuit Court of Montgomery county, rendered 
on the 23rd day of December, 1880, for the sum of twelve 
hundred and twenty-eight 62-100 dollars and costs of suit. 
While the suit was pending, to secure the payment of a debt 
to the appellant Turner, Hogan executed a mortgage, con- 
veying certain real estate situate in the county of Cleburne. 
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An execution was issued on the judgment in favor of the State, 
bearing teste, December 23, 1880, which came to the hands of 
the sheriff, and on the 17th day of January, 1881, was levied 
on the real estate contained in the mortgage, and on other 
real estate, as the property of Hogan. On the fourth day of 
April, 1881, the sheriff made sale of the said real estate in 
separate parcels. That covered by the mortgage was sold for 
the sum of nine hundred dollars, and the other parcel for the 
sum of two hundred and fifteen dollars. The appellees became 
the purchasers, paid the purchase-money, and obtained a con- 
veyance from the sheriff, who made return of the execution 
satisfied, the amount of the sales being sufficient to satisfy it, 
as the amount of the judgment was adjusted and reduced, 
subsequent to its rendition. The mortgage to Turner was duly 
recorded before the judgment was rendered. The appellees 
entered into possession soon after the sheriff’s sale, and by 
themselves or tenants have since had possession. Turner has 
instituted an action at law for the recovery of possession of the 
mortgaged premises. The purpose of the bill is to enjoin that 
action, for the subrogation of the appellees to the lien which 
the State had in priority of the mortgage, and the quieting of 
their title. 

The statutes attach a lien on the property of a tax collector, 
from the execution of his official bond, or rather make the bond 
a lien for the payment of “any judgment which may be ren- 
dered against fim in his official capacity, for State or county 
taxes,” etc. The lien is not a right of property; it is neither 
more nor less than a right to charge the property of the collector 
with the payment of his defaulte, in priority of subsequent 
alienations, incumbrances, or liens. There is no legal remedy 
for its enforcement ; like other liens of which possession is not 
an element, and for the enforcement of which specific legal 
remedies are not provided, it can be carried into effect only 
through a court of equity.—Dallas County v. Timberlake, 
54 Ala. 412; Anighton v. Curry, 62 Ala. 404. If the sureties 
of the collector pay and satisfy his official default, in a court 
of equity they will be subrogated to the statutory lien, for the 
purpose of reimbursing or indemnifying them ; but the equity 
of subrogation will not arise until they Home made payment of 
the debt or default of the principal.—Anighton v. Curry, 





supra. 

The State could have proceeded in a court of equity for the 
enforcement of the lien, or it could, as it did, rely on its legal 
remedies. There was in the collector, and principal in the 
judgment, the equity of redemption in the mortgaged premises, 
which was the subject of levy and sale, and in the other 


premises, there was also an estate or interest, which was, it 
VoL. Lxxml. 
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must be presumed, likewise the subject of levy and sale. 
Without regard to the nature or quality of such estate or 
interest, whether it was valuable or worthless, the purchaser of 
it, in the absence of fraud practiced upon him by a party to 
the process, was bound to pay the purchase-money, and the 
purchase-money when paid was pro tanto a satisfaction of the © 
execution. The maxim caveat emptor has been applied most 
rigidly to all judicial sales in this State.— Lovelace v. Webb, 62 
Ala. 271. In Lamkin v. Crawford, 8 Ala. 156, a purchaser 
at a sale under execution, by the marshal of the United States 
Court, was held liable for the amount of his bid, though the 
defendant had no title to the property, and by the purchase 
none was acquired. In McCartney v. King, 25 Ala. 681, the 
plaintiff in execution was the purchaser, and the amount of his 
bids was applied to the satisfaction of his execution. There 
was a want of title to the property in the defendant in execu- 
tion, and the true owner recovered it from the plaintiff. Yet, 
it was held, he purchased at his own peril, and had no equity 
to be relieved from the satisfaction of the execution his bids 
had produced. The appellees were bound to pay the sums bid 
for the premises at the.sale by the sheriff, though the purchases 
were injudicious; though the principal may not have had title. 
The bids were paid; the payment was not of the debt of the 
orincipal, but of their own debt for the purchase-money, 
Vhen the purchase-money was received by the sheriff, it was 
a satisfaction of the execution, a discharge of the bond, and an 
extinguishment of the lien incident to it. It was the equivalent 
of a payment of money by the principal, and as effectual ; for it 
was derived from a sale of property supposed to be his, at 
which the purchaser took the risk of the title—McCartney v. 
King, supra, 

It is generally recognized in this country, as the equity of a 
surety paying the debt of the principal, to be subrogated to 
judgments or decrees the creditor has obtained against him, 
and to the liens the law may attach to them. And there is a 
like equity, if he pays a bond debt, to be subrogated to the 
preference of pec which the law may attach toa debt of 
that dignity. The payment may at law operate a satisfaction 
of the judgment, and an extinguishment of the bond, but in 
equity sm will be kept alive for his indemnity.—Anighton v. 
Curry, supra. The equity springs from the payment by the 
surety of the debt, the principal was bound primarily to pay. 
We repeat, there was here no payment by the sureties of the 
debt of the -principal. The debt was paid by a sale of the 
right or title, real or supposed, which the principal had in and to 
the lands. It was this right or title the sheriff sold ; all that he 
could sell legally. The extent of his authority, and that not 
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the lands themselves, but whatever of interest the principal 
had in them was the subject of the sale, it is conclusively pre- 
sumed was known to the purchasers, and they stand as 
bargainors for, and purchasers of a quit-claim title. 

he decree of the chancellor must be reversed, and a decree 
will be here rendered sustaining the demurrer, dissolving the 
injunction, and dismissing the bill at the costs of the appellees 
in this court, and in the court of chancery. 


Capital City Insurance Company vt. 
Quinn. 


Action by Indorsee against Acceptor of Bill of Exchange. 


1. Acceptance of bill of exchange; its effect.—The acceptance of a bill 
of exchange drawn by one partner in favor of the partnership, in payment 
of a pre-existing debt due by the acceptors to the pavees, imports an en- 
gagement on the part of the acceptor to pay the hill to the payees, or the 
rightful holder thereof, when, according to its terms, it becomes due and 

yayable ; and he thereby becomes the primary, principal debtor, his ob- 
figation being similar to that of the maker of a promissory note. 

2. Transfer of negotiable instruments; how affected by usurious consid- 
eration.—The rule obtains in this State, that a holder of a negotiable in- 
strument, acquired by transfer or indorsement before maturity, upon a 
usurious consideration, though in the usual course of business, and with- 
out notice, is not a bona fide holder; and, in his hands, the instrument is 
subject to the equities or defenses which would have been available 
’ against the antecedent parties. 

3. Same; when not tainted with usury.—A negotiable instrument, how- 
ever, which is a valid debt in the hands of the original holder, may be 
bought or sold, as any other chattel, at its real or supposed value; and 
the transfer of such instrument, at a discount greater than the legal rate 
of interest, is nut usurious, although the holder may indorse it, unless 
the transaction is a mere device to evade the statute against usury. 

4. Same.—Hence, where a bill of exchange, drawn by one partner in 
favor of the partnership, was accepted by a debtor of the firm, in pay- 
ment of a pre-existing debt which he owed the partnership, and after- 
wards, and before maturity, the payees sold and indorsed the bill to a 
third party at a discount greater than the legal rate of interest, the trans- 
action is not tainted with usury; and a payment by the acceptor to the 
partnership, made after maturity, and without notice of the sale and in- 
dorsement, is no defense to the bill in the hands of the indorsee. (Salt- 
marsh v. Tuthill, 13 Ala. 390, and Carlisle v. Hill, 16 Ala. 398, dis- 
tinguished from this case.) 


AprpeaL from Lowndes Circuit Court. 
Tried before Hon. Joun Moore. 
This was a suit by the ae City Insurance Company, a 


corporation, against Charles 
VoL. Lxxm1. 


Quinn and John V. McDuffie, 
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partners trading under the firm name of C. H. Quinn & Co., 
and was founded on a bill of exchange, drawn by one Hall, a 
member of the firm of Wm. Hall & Co., on and accepted by 
the defendants, dated 12th August, 1880, and soaks sixty 
days after its date to the order of Wm. Hall & Co., by whom 
it was indorsed to the plaintiff before maturity. The cause 
was tried on issues joined on the pleas of non est factum, and 
payment, the trial resulting in a verdict and judgment for the 
defendants. Said Hall was examined as a witness on behalf of 
the plaintiff, and testified that the bill of exchange sued on 
“was given by defendants in settlement of an account owing 
by them to Wm. Hall & Co., and that said bill was by said 
firm sold and indorsed to the plaintiff, in Montgomery, for 
cash before its maturity.” One Joseph, the secretary and busi- 
ness manager of the plaintiff, was also examined as a witness 
by the plaintiff, and he testified that he “had discounted the 
said bill of exchange in the usual course of business, five days 
after its date, on to-wit, the 17th day of August, 1880; that he 
discounted said bill, when he purchased it for the plaintiff, at 
the rate of twelve per centum per annum ;” that he placed it in 
the hands of bankers in Montgomery for collection; and that 
“after the maturity of the bill, he mailed a written notice to 
defendants, addressed to them at their post-oftice, informing 
them that plaintiff owned said bill.” The evidence for the de- 
fendants tended to show that, on 20th December, 1880, the 
defendant MeDuttie paid said bill to Wm. Hall & Co., taking 
their receipt for the payment (which was read in evidence); 
that when he paid said bill, he asked for it, and Hall told him 
that “one House, the father-in-law of said Hall, had it, but 
Hall & Co. were authorized to collect it ;’ and that “defendants, 
up to the time of the payment of said bill, had never been 
notitied that said bill was owned by the plaintiff.” Evidence 
was also introduced by both parties on the issue made by the 
plea of non est factum, which need not be here stated. 

This being the substance of the evidence, “the court, among 
other things, charged the jury, that if they believe from the 
evidence, that plaintiff acquired the bill before maturity, by 
discounting [it] at a greater rate of interest per annum than 
eight per centum, then the plaintiff is not a bona fide holder, so 
as to exempt it from defenses which would have been available 
as between the original parties; and if they further believe’ 
from the evidence that defendants paid said bill to Wm. Hall 
& Co., without any information on their part, that said bill 
was the property of the plaintiff, in that event their verdict 
must be for defendants on the plea of payment.” To this 
charge the plaintiff excepted, and it is here assigned as error. 
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Hoventon & Tyson, for appellant. 


R. M. Witiramson, contra. 


BRICKELL, C. J.—In the absence of acceptance, the bill of 
exchange, having been drawn by one partner, payable to the 
nership, would have been incomplete, legally speaking not 
a bill of exchange, until it was indorsed by the payees, entitling 
the indorsee to sue the drawer and all other antecedent parties. 
Murdock v. Caruthers, 21 Ala. 785. The acceptance of the 
bill, which seems to have been contemporaneous with its draw- 
ing, and is founded on a consideration of value—the pre-exist- 
ing debt of the acceptors to the payees—-imports an engagement 
upon the part of the acceptors to pay the bill to the payees, or 
the rightful holder thereof, when, according to its terms, it 
became due and payable. The acceptors became the primary, 
principal debtors, and their obligation was similar to that of the 
maker of a promissory note.—Story on Bills, § 252; 1 Daniel, 
Neg. Ins. §§ 532-37. Upon a failure to pay at maturity, there 
was no legal impediment to an action at law by the payees (if 
they had remained the holders) against the acceptors. The 
acceptance was, of itself, an admission by the acceptors of every 
thing essential to the existence of their liability as primary, 
principal debtors ; of the right of the drawer to draw, and of the» 
¢apacity of the payees to take and hold, or to indorse the bill. 
A negotiation, or a transfer of a negotiable instrument, bona 
Jide, before its maturity, in the usual course of business, for a 
valuable consideration, and without notice, is by the law mer- 
chant esteemed as a creation in the indorsee of an original and 
4 aman right of action a the previous parties; and in 
is hands the instrument is discharged of all legal and equitable 
defenses to which it may have been subject before it came to 
-him.—1 Amer. Lead. Cases, 420; Pond v. Lockwood, 8 Ala. 
669; Winston v. Westfeldt,22 Ala. 760.. An exception to this 
general rule, obtaining in this State, is, that a holder, acquiring 
a negotiable instrument upon a usurious consideration, is not a 
bona fide holder; and, in his hands, the instrument is subject 
to equities or defenses which would have been available against 
the antecedent parties.—Saltmarsh v. Tuthill, 13 Ala. 390; 
Saltmarsh v. P. d& M. Bank, 14 Ala. 668; Carlisle v. Hill, 
16 Ala. 398. ~ 
The first inquiry arising upon the instruction given by the 
court below (and that instruction is the only matter now assigned 
as error) is, whether the contract by which the plaintiff acquired 
the bill from the payees, is usurious. It is not insisted that 
the original contract, that by which the acceptors became bound 
to pay the bill to the payees according to its tenor, was infectéd 
Vok. LXXIII. [ 
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with usury. That contract was fair in all its parts; there was 
no loan of money, or forbearance of a debt, for which an 

greater rate of interest was promised or exacted than that whieh 
the law authorizes. “A note or bill, which in the hands of the 
holder is a valid debt, may be bought or sold as any other chat- 
tel at its real or supposed value, and the transfer of such a note 
or bill at a discount beyond the legal rate of interest is not 
usurious, although the holder may indorse it, unless the trans- 
action was a mere device to evade the statute against usury.” 
Saltmarsh v. P. & M. Bank, 17 Ala. 768. This principle 
may be regarded as settled; though decisions to the contrary 
may be found, as it is supported by the great weight of authori- 
ties, which are too numerous for spenkil-aieadlan, In Munn »v. 
Commission Co., 15 Johns. 44, Spencer, J., said: “ The prin- 
ciple is too well settled to be questioned, that a bill, free from 
usury in its concoction, may be sold at a discount, by allowing 
the —— to pay less for it, than it would amount to at the 
legal rate of interest, for the time the bill has torun. The 
reason is obvious ; as the bill was free from usury, between the 
immediate parties to it, no after transaction with another person 
can, as respects those parties, invalidate it. And I take it to be 
equally clear, that if a bill, or note be made for the purpose of 
raising money upon it, and it is discounted at a higher premium 
than the legal rate of interest, and where none’ of the parties 
whose names are on it, can, as between themselves, maintain a 
suit on the bill when it becomes mature, provided it had not 
been discounted, then such discounting of the bill would be 
usurious, and the bill would be void.” This bill was not 
drawn or accepted for the purpose of raising money, and as we 
have said, after acceptance, was a valid debt, an available 
security in the hands of the payees, upon which, in their own 
names, if they had remained the holders, and there was default 
in payment, they could have maintained an action against the . 
acceptors. The right to sell the bill, at such a discount from 

the sum expressed upon its face as they chose to accept, was as 

absolute and unqualified as their right to sell any other chattel 

which they may have owned. A sale at any rate of discount, 

unless the -transaction originated in a treaty for the loan of 
money, of which the sale or discount was the consummation, is 
not a loan of money, or the forbearance of a debt, and is not 

consequently offensive to the-statute against usury. Whether 
the transaction, if it had originated in a treaty for the loan of 
money, consummated by a discount of paper at a rate exceeding 
legal interest, would fall within the statute, is not a question in 

the case, upon which we intend intimating an opinion. The 
plain distinction betwéen the present case and the cases of 
Saltmarsh v. Tuthill, 13 Ala. 390,and Carlisle v. Hill,16 Ala. 

36 
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398, to which we are referred by the counsel for the appellees, 
is, that in the hands of the holders negotiating the bills,in each 
of those cases, the bills were accommodation papers, intended for 
the raising of money, upon which the antecedent parties were 
not liable until after negotiation. As is said in Powell »v. 
Waters, 8 Cowen, 669, a bill or note, to be the subject of sale, 
must have had a pre-existing vitality. If it had not; if the 
holder ‘negotiating it can not bring an action upon it in the 
event of its non-payment, and this is known to the party acquir- 
ing it from him, the transaction is of necessity a loan of money, 
and not a.sale, and if the loan is usurious, the lender is not a 
bona fide holder. The principle is thus stated by Mr. Parsons: 
“Tf no party to the note who is prior to the holder could himself 
bring an action upon it against the maker, then no prior party ever 
owned the note, and the holder, being the first owner, must be 
held to have loaned the money to the maker, through the prior 
wings who were only agents of the maker; and on the other 
iand, if either prior party could have maintained an action, he 
owned the note and sold it to the holder.”—2 Parsons on Bills, 
426. The principle is stated in substantially the same language 
by Mr. Daniel in his work on “ Negotiable Instruments” (1 
Daniel’s Neg. Ins. § 751); and of itself forms the test by which 
a sale of a bill or note at a greater rate of premium than legal 
interest, is distinguished from a usurious loan of money. 

Williams v. Reynolds, 10 Md. 57; Durant v. Banta,3 Dutch. 
(N. J. Law) 624; Gaul v. Willis, 26 Penn. St. 259; Saltmarsh 
vw. P. & M. Bank, 17 Ala. 761. The instruction to the jury, 
that the plaintiff was not a bona fide holder, because he acquired 
the bill from the payees, before maturity, at a greater rate of 
discount than eight per centum, was erroneous, and the excep- 
tion to it was well taken. 

Let the judgment be reversed and the cause remanded. 


McCall, Ex’r, v White. 


Motion to require Sheriff to execute Conveyance of Lands sold 
by his Predecessor in Office. 


1. Statute authorizing court to order sheriff to execute conveyance of 
lands sold by his predecessor, construed.—Under the statute authorizing 
the court from which issued process, under which a sheriff makes sale of 
land, if he should die or vacate his office witgout executing a conveyance 
to the purchaser, to order his successor in office to execute the convey- 
ance (Code, 1876, § 3207), the power is limited to the single case of a 
VoL. LXxtl. 
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failure to execute a conveyance; the power to direct and order the refor- 
mation of a conveyance, defective because of a mistake common to the 
sheriff and the purchaser, is not conferred by the statute. 

2. Same; motion must be made within reasonable time.—A motion to 
require the sheriff to execute a conveyance under this statute is properly 
refused, where more than ten years elapsed after the sale, before the 
making of the motion, during which time the purchaser and those claim- 
ing under him have not had or claimed possession of the land, and no 
explanation is given for the delay. 


Apprat from Lowndes Cireuit Court. 

Tried before Hon. Joun Me MORE, 

The case made by the record is sufficiently stated in the 
opinion. 


Hoventron & Tyson and Troy & Tompkins, for appellant, 
W. C. Grirriy, contra. 


BRICKELL, C. J.—The present proceeding was instituted 
under the statute (Code of 1876, § 3207), which authorizes the 
court from which the process issued, under which a sheriff 
makes sale of lands, if he should die or vacate his office without 
making a conveyance to the purchaser, to order his successor 
in ottice to make the conveyance, upon proof of the sale and 
payment of the purchase-money. The power which the court 
is authorized to exercise, is in its nature equitable. Before the 
statute, in such cases, the omission of the sheriff could be 
remedied only in a court of equity.— Stewart v. Stokes, 33 Ala. 
494.. And it must be observed, the power is limited to a single 
‘ase—the failure to make a conveyance. It is not a power to 
direct and order the reformation of a conveyance, defective 
because of a mistake common to the sheriff and the purchaser. 
In the present case, the sheriff promptly executed a convey- 
ance, which was delivered to the purchaser, and was exhibited 
in the cireuit court. If there be in it mistake, or any special 
defect, it has not been pointed out, nor could its existence now 
be matter of inquiry. 

More than ten years elapsed after the sale, before the making 
of this motion ; and it does not appear that during this period 
the purchaser, or those claiming under him have had or claimed 
possession of the lands. In all analogous proceedings, as in 
applications for the vacation of a sale of lands under execution, — 
_— are required to intervene with reasonable diligence. 
Tnreasonable and unexplained delay is a positive bar to the 
interference of the courts.—McCaskell v. Lee, 39 Ala. 131; 
Daniel v. Modanwell, 22 Ala. 365. If during the period which 
was permitted to elapse, and for the delay.there is no explana- 
tion, there has been an adverse possession of the lands, the 
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purchaser has lost all legal remedy for their recovery. In view 
of the fact, that the specific case for which the statute provides, 
the failure of the sheriff to make a conveyance, is shown not 
to exist, and of the unexplained and unreasonable delay in 
making the motion, we are of opinion the circuit court prop- 
erly denied it. 

Aflirmed. 


Ex parte The Southern Telegraph 
| Company. 


Mandamus. 


1. Order removing cause from State to Federal court, a final judgment, 
from which appeal lies.—An order made by the probate court, in a pro- 
ceeding instituted by a telegraph company to condemn the right of way 
along the road-bed of a railroad company for the establishment of its 
line of telegraph, removing the cause from that court to the Federal 
court, under the provisions of the act of Congress, is a final judgment, 
from which an appeal or writ of error will lie. 

2. Same; when mandamus will not lie to set aside.—The petition for 
the removal of the cause, filed by the railroad company, bringing the 
case within the provisions of the act of Congress, mandamus wili not 
lie to vacate and set aside an order made by the probate court, removing 
the cause to the Federal court, because the order was made without 
hearing evidence offered by the telegraph company, showing that the 
right of way sought to be condemned was of less value than five hundred 
dollars, and that the contrary averment in the petition for removal was 
untrue. 


Application to this court for a writ of mandamus, to compel 
the Probate Court of Montgomery county to vacate and set 
aside an order made by that court, removing a cause therein 
pending to the Circuit Court of the United States. 

The case made by the record is sufficiently stated in the 
opinion. 


Gaytorp B. Crark and Tuos. G. Jones, for appellant. (1) 
The court below had jurisdiction to determine whether the 
cause was removable, and was bound to exercise its judgment, 
and act judicially in determining the matter. The present 
application is not the proper remedy to correct the error, if 
error there be, in the rightful exercise of jurisdiction.— Zz 
parte M. & O. R. R. Co., 63 Ala. 349; Ex parte State of 
Alabama, 71 Ala. 365. (2) The petitioner has adequate remedies 


to correct the alleged error. He may move the Federal court 
VoL. LXXxIll. 
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to remand the cause.—Removal Acts of 1875, § 5; Dillon on 
Removal of Causes, p. 102, § 83; Hx parte State of Alabama, 
71 Ala. 367; Ex parte M. & O. R. R. Co., 63 Ala. 352. And 
again, the order of removal is a final judgment, so far as the 
probate court is concerned, from which an appeal lies to this 
court.— Bryant v. Rich, 106 Mass. 180; Crane v. Reeder, 28 
Mich. 527; Darst v. Bates, 51 Tl. 489; State v. Judge 23 La. 
Ann. 29; Dillon on Removal of Causes, pp. 108-9, notes ; 
Ins. Co. v. Byrus, 45 Ind. 133. 


GunteR & Biaxkey, contra, cited Ex parte Jones, 66 Ala. 
202; He parte M. & O. R. R. Co., 63 Ala. 349; Ex parte 
Grimball, 61 Ala. 598; 46 Iowa, 449; 76.406; 100 U.S. 457; 
71 Ala. 365. 


SOMERVILLE, J.—The application in this case is for the 
writ of mandamus, to compel the Probate Court of Mont- 
gomery county to vacate an order removing a pending suit 
from that tribunal to the Circuit Court of the United States, 
which was effected .on petition of the defendant under the 
provisions of the Act of Congress of March 3rd, 1875.—Re- 
vised Stat. U. S. (Supplement), Vol. 1, 1874-1881, pp. 173-177. 
The suit, so removed, was an ad quod damnum proceeding, in 
which the petitioner was seeking to condemn the right of way 
for the establishment of its line of telegraph over the road-bed 
of the defendant, the Louisville and Nashville Railroad Com- 
pany. It is not denied that the averments of the petition of 
removal brought the case within the provisions of the act of 
Congress. The objection taken to the action of the court is, 
that the order of removal was made without hearing any 
evidence as to the value of the right of way, which was the 
matter in-dispute ; the petitioner offering to nade to the court 
that it was less than the sum of five hundred dollars, and that 
the contrary averment in defendant’s petition was untrue. It 
was insisted that this was a jurisdictional fact, into which it 
was the duty of the probate court to inquire, previous to making 
the order. 

The purpose of the present application, as we have said, is 
to have this order of removal revoked. 

It is our opinion that mandamus will not lie for this purpose. 
The petitioner has an adequate remedy, by appeal, or writ of 
error; and this fact is fatal to the relief sought through the 
aid of this extraordinary writ. The order of removal was a 
final judgment, and from every such judgment an appeal or 
writ of error will lie. A judgment may be deemed final, when 
it completely determines the particular suit, without ad judging 
the rights of the parties litigant.—Freeman on Judg. (3rd Ed.) 
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§§ 16-17; § 215. The action of the probate court, ordering 
the removal, was an end of the suit, so far as its jurisdiction 
was concerned, until its a¢tion is reversed, or else the cause is 
remanded by the Federal court. And this is true, although 
the order may have been erroneously made, inasmuch as the 
case for removal made by the defendant’s petition is within the 
act.—Removal of Causes (Dillon), § 87. As stated by Judge 
Dillon, the State courts have genérally held, so far as we can 
see, with but a single exception, that an appeal lies to the ap- 
pellate coyrt of the State, from an order for the removal of a 
cause to a Federal court, or from an order refusing such 
removal.—Removal of Causes, p. 108, note 1, and cases cited. 
Perhaps, the principle can be stated more accurately by saying, 
that an appeal will lie from an order of removal, as from a 
final judgment, and that the appellate State court will review 
an assignment of error based upon a refusal to remove, when 
the cause is properly before it by appeal on final judgment. 

In Crane v. Reeder, 28 Mich. 527, the Supreme Court of 
Michigan held such an order of removal to be reviewable on 
error; and the same conclusion has been. many times reached 
in the Supreme Court of Louisiana, and of other States. 
Coons v. Judge, ete., 23 La. Ann. Rep. 29, and cases cited. 

A majority of this court, therefore, concur in the view, that 
the remedy of the “sane if any, is by appeal from the 
een of the probate court, which they deem to be final. 

he Chief Justice, without expressing any opinion on this 
point, concurs in the view, that the application for mandamus 
should be refused on the authority of Ee parte Mobile & Ohio 
R. R. Co., 63 Ala. 349, which, in his judgment, holds that the 
proper remedy is by application to the Federal circuit court, 
under the provisions of the act of Congress of March 3, 1875, 
which authorizes the remanding of the cause to the State court, 
when the matter in dispute is shown to be less than five hundred 
dollars, exclusive of costs. His view is, that the petitioner 
should apply to the circuit court, and move there to have the 
cause remanded to the State court, for want of jurisdiction in 
the former court. 

The application for mandamus must be denied. 
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Fielder, Ex’r, v. Childs. 


Assumpsit for use and occupation. 


1. Sale of decedent’s lands; what interest passes under.—A decree of 
the probate court ordering, on the petition of the personal representative 
of a decedent’s estate, the sale of lands, ahd a sale and conveyance made 
thereunder, must be taken and construed in connection with the petition ; 
and hence, if the petition, averring that the decedent owned and pos- 
sessed, at the time of his death, a designated undivided interest in the 
lands, seeks only the sale of that interest, a decree ordering the sale of 
the entire estate in the lands, and a sale and conveyance made under 
and in pursuance of the decree, pass to the purchaser only the designated 
interest described in the petition, constituting him a tenant in common 
with the other owners. 

2. Estoppel in pais; owner of land not affected by, in court of law.—It 
the fact that such sale was consented to by the mother and guardian of 
two of the other owners of the lands, who were minors, and she received 
their share of the purchase-money, for which she afterwards fully ac- 
counted to them, is available to estop them from asserting their legal 
estate in the lands, the estoppel can only prevail in a court of equity ; as 
a court of law looks to, and recognizes only the legal estate in lands, and 
takes no cognizance of the equities of the parties dependent upon matters 
in pais. 

3. Tenants in common; liability for use and occupation.—It is a rule of 
the common law, unchanged by the statutes of this State, that the mere 
occupation by a tenant in common of the entire estate or premises does 
not entitle his co-tenants to call him to account for rents, or render him 
liable to an action by them for use and occupation. 

4. Purchase of lands by administrator at his own sale; not void, but 
voidable only.—Where an administrator purchases lands at his own sale, 
made under a decree of the probate court, and, on confirmation of the 
sale, a conveyance is executed to him by a commissioner appointed by 
the court for that purpose, the sale is not void, but voidable merely, at 
the election of parties having adverse interests, seasonably made in a 
court of equity ; and until avoided, the legal estate remains in him. 

5. Tenants in common; when possession of one presumed to be possession 
of all.—The entry and possession of one tenant incommon are ordinarily 
presumed to be the entry and possession of all the tenants ; and this pre- 
sumption prevails in favor of all, until there is some open, notorious act 
of ouster and adverse possession by the tenant entering and holding, 
brought home to the notice or knowledge of his co-tenants. 

6. Same; when possession of one tenant adverse.—Where a purchaser of 
lands at a sale made by the administrator of a deceased tenant in com- 
mon enters into and takes possession of the whole premises, under a 
deed purporting to convey the entire interest in the lands, but, in fact, 
only conveying the undivided interest of the deceased tenant, and con- 
tinues therein, claiming for himself the entirety in fee simple in the 
capacity of sole and exclusive proprietor, and taking and appropriatin 
for his own use the rents ont profits, these open, unequivocal, anc 
notorious acts of ownership render his possession adverse and hostile to 
the title of the co-tenants, and are equivalent. to an actual ouster, and 
of an utter disseisin. 
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7. Same; when deed color of title-—While the deed, in such case, may” 


be insufficient to pass the legal estate to more than the interest of the 
deceased tenant in the lands, and, as tothe interests of the other tenants, 
it may be void, it is nevertheless color of title ; and a possession under it, 
asserted as exclusive, and in hostility to the title of the true owners, is 
adverse. 

8. Assumpsit for use and occupation; when one tenant in common can 
not maintain against another.—In such case, the other tenants in common 
can not maintain an action of assumpsit for use and occupation against 
the purchaser so entering and holding. 

9. Same; what necessary to maintain—The indispensable element to 
support the action of assumpsit for use and occupation, both at common 
law and under the statute, is the conventional relation of landlord and 
tenant, or an entry into possession in recognition of, and in subordina- 
tion to the title, or a holding by the permission of the landlord, estopping 
the tenant from denying or claiming the title, or drawing it into contro- 
versy. 


Arrrat from Bullock Cireuit Court. 

Tried before Hon. H. D. Crayton. 

This was an action of assumpsit brought by Lula J. Childs 
and Thomas L. Fielder, infants, suing by their next friend, 
against Elvira H. Fielder, as the executrix of the last will and 
testament of James H. Fielder, deceased, for the use and ocen- 
pation of certain land, in the complaint described, by defend- 
ant’s testator, from Ist January, 1864, to Ist January, 1869; 
and it was commenced on 22d March, 1881. The defendant 
pleaded the general issue, “ with leave to give in evidence any 
matter which might be specially pleaded; and it was agreed 
that any pleas which might be pleaded under the facts agreed 
on by the parties, in bar of the recovery of the amount sued 
for, or in bar of the recovery of any portion of such amount, 
should be considered and treated as fully as if the same were 
formally and fully set out and pleaded.” The cause was tried 
on issue joined on this plea, the trial resulting in a verdict and 
judgment for the plaintiffs. 

ere was an agreement as to the facts, which was read in 
evidence, and which is, in substance, as follows: L. B. Fielder 
was killed in battle on the 2nd July, 1862, seized of an undivided 
one-fifth interest in and to the land, for the use and occupation 
of which this suit was brought, and leaving a will, by which 
he devised to Thomas L. Fielder, the plaintiffs’ father, an un- 
divided one-fourth of his one-fifth interest, the said Thomas L. 
being, at the time of the death of the said L. B. Fielder, the 
owner of an undivided two-fifths interest in said land. On 
16th March, 1863, the will was duly probated in the Probate 
Court of Pike county, in this State, and James H. Fielder, the 
defendant’s testator, was duly appointed administrator, with 
the will annexed, of his estate. In December, 1862, the said 
Thomas L. Fielder died, seized and possessed of the undivided 
interest in said land which he acquired under the will of the 
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said L. B. Fielder, and also the additional undivided two-fifths 
interests therein which he owned at the death of the said L. B. 
Fielder ; and leaving a last will and testament, by which he 
devised and bequeathed all his property to his widow, Jane A. 
H. Fielder, during her widowhood, and directing, on her mar- 
riage, that his property should be divided between her and his 
children, she taking, as her portion of the estate, what she 
would be entitled to, under the laws of this State, “as her 
dower and distributive share.” Said will was afterwards duly 
admitted to probate in the Probate Court of Pike county, and 
letters testamentary thereon were granted to her, she having 
been nominated as executrix in the will. The plaintiffs were 
the only surviving children of the said Thomas L. Fielder; 
and the said widow married again in August, 1864. 

On 21st September, 1863, James H. Fielder, as the adminis- 
trator of the estate of L. B. Fielder, filed in said probate court 
a petition for the sale of the undivided one-fifth interest in 
said land of which said decedent died seized and possessed, for 
division; and on 13th November, 1863, a decree of sale was 
made and entered on said petition. The language of this decree 
is broad enough, when read by itself, to have authorized the 
sale of the entire interest and estate in the land, and not merely 
the undivided one-fifth interest therein, described and sought 
to be sold in the petition. On 11th December, 1863, under 
the decree of sale, and by and with the consent of the said 
Jane A. H. Fielder, the widow and executrix of the plaintiffs’ 
father, who also appears to have been their guardian, they 
being minors, and of the other tenants in common, the said 
administrator sold the entire interest and estate in said land, 
including not only the interest sought to be sold in the petition, 
but also the undivided two-fifths interest which the plaintiffs 
father owned prior to the death of the said L. B. Fielder, and 
the interests of the other tenants in common; and at the sale 
he became the purchaser. The sale was soon thereafter reported 
to the court, and by it confirmed, and a deed was executed to 
the said purchaser, defendant’s testator, by a commissioner ap- 
—— by the probate court for that purpose ; and thereupon 
1e entered into the actual possession of said land under his 
purchase, and continued therein until 10th November, 1869, 
when he sold, and by deed with warranty conveyed it to une 
Delbridge, who then took, and has since held possession of the 
same. During-the time the defendant's testator was in posses- 
sion of said land, he claimed it under his said purchase, and 
did not recognize “any claim or interest of plaintiffs in the 
same.” It was further admitted, in substance, that the purchase- 
money for said land was fully paid, two-fifths thereof to Jane 
A. H. Fielder; that, on a final settlement made by the said 
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James H. Fielder of his administration upon the estate of L. 
B. Fielder, he “accounted for the proceeds of the sale of L. 
B. Fielder’s one-fifth interest in said land ;” and that, on a final 
settlement made in April, 1865, by Jane A. H. Fielder, as the 
executrix of the last will and testament of Thomas L. Fielder, 
she “charged herself, among other things, with the sum of 
$5440, which was the proceeds of the sale of the two-fifths 
interest of her testate in the said land, and which sum had 
been received by her from said sale of December 11th, 1863.” 

The bill of exceptions purports to set out all the evidence, 
the substance of which, so far as material, is stated above. The 
court charged the jury, at plaintiffs’ written request, that if 
they believe the evidence, “ ) will find for the plaintiffs for 
two-thirds of two-fifths of the annual rent of the land in the 
possession of James H. Fielder, during the time he held the 
actual possession, with interest to this date.” The court refused 
to charge, at defendant’s written request, that if they believed 
the evidence, they must find for her. To these rulings the 
defendant duly excepted ; and they are here assigned as error. 


H. C. Tompkins, with whom was F. Law, for appellant. (1) 
If the sale of the land was void, as is insisted by plaintiffs, 
then it is clear that James H. Fielder’s holding was adverse to 
the plaintiffs; he claimed the lands as his own, and did not 
recognize the rights of plaintiffs— Weaver v. Jones, 24 Ala. 
420; Gillaspie v. Osburn, 13 Am. Dec. 136; Adams of Eject. 
Se and note 1; Tyler on Eject. & Ad. Pos. p. 861; 4 

ait’s Ac. & Def. p.179. If Fielder’s possession was adverse 
to plaintiffs’ title, it is perfectly clear that no action for use and 
occupation will lie in their favor. In such a case, they must 
resort to the action of trespass.— Weaver v. Jones, supra; 
Butler v. Cowles, 19 Am. Dee. 612; Smith v. Stewart, 6 Johns. 
46; Lankford v. Green, 52 Ala. 103. (2) But if Fielder’s 
possession was not adverse, the lands were sold by the consent 
of the other tenants in common, and were paid for. By the 
sale and purchase Fielder then acquired a perfect equity to the 
interests of such other tenants, and became a tenant in common 
with plaintiffs. The law is now well settled that where one 
tenant in common occupies, as in this case, instead of renting 
out, the whole, or the whoJe of a part of the common estate, 
no action will lie against him in favor of his co-tenants for rent. 
Everts v. Beach, 18 Am. Rep. 169; Chambers v. Chambers, 14 
Am. Dee. 585. © This was the universal rule at common law, 
and to remedy it, the statute of 4 and 5 Anne was passed ; but 
we have no such statute in this State. This-rule must not be 
confounded with the rule in cases where one co-tenant rents out 


the common property, with the assent of his co-tenants, and 
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receives the entire rent. In such cases, it is held that such co- 
tenants may maintain an action for their share of the money so 
received. But the action in this case is not of that character, 
nor do the admitted facts show any renting out by Fielder, but 
a personal occupancy. (3) Though the deed executed to Fielder 
by the commissioner may be void, yet, his holding under it is 
under color of title —Allen v. Kellam,.69 Ala. 442; Tate v. 
Southard, 14 Am. Dee. 578, and notes; Molton v. Henderson, 
62 Ala. 426. It is the policy of our law to shorten the period 
for which rent may be recovered of one claiming land under 
color of title. It has, therefore, been enacted that such persons 
shall not be responsible for rent for more than one year before 
the commencement of the suit. This rule is not limited to the 
recovery of rents in actions for the real estate itself, but applies 
to all actions, in which such recovery is sought, whether at law 
or in equity.---Code of 1876, $ 2966; Dozier v. Mitchell, 65 
Ala.511. Rent being claimed in this suit for the years 1564-69, 
inclusive, and the last year for which rent is claimed being 
more than eleven years prior to the commencement of the suit, 
the plaintiffs must fail on this ground. 


J. N. Arrineron and Davin Cropton, contra. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The action is assumpsit for use and 
occupation, and the counts of the complaint, upon which the 
trial was had, are in the form prescribed by the Code. The 
facts were agreed upon, and the plaintiffs’ right of recovery 
was probably rested upon one or the other of two propositions. 
The first is, that as the decree of the court of probate author- 
ized only the sale of the estate or share in the lands of the 
deceased tenant, L. B. Fielder, shown by the application to the 
court, on which the decree is founded, to be an undivided one- 
fifth, though the conveyance to the testator of the appellant 
purports, if not read in connection with the application, to pass 
the entirety in the lands, the testator became a tenant in 
common with the surviving tenants, and having used and 
occupied the whole of the lands, taking to himself the rents and 
protits, is bound to account to his companions for their respect- 
ive shares of such rents. The other proposition is, that the 
conveyance to the testator, so far as it may purport to pass the 
entirety to the lands, is void and inoperative as to the plaintiffs, 
not impairing or defeating their share or estate, and though 
under it the testator may have entered, claiming and holding 
in hostility to the title of the plaintiffs, they may waive the 
trespass, and in assumpsit for use and occupation recover their 
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share of the rents, as upon an implied contract. These propo- 
sitions it is matter of convenience to consider separately. 

The court of probate has jurisdiction, upon the petition of 
the personal representative disclosing a statutory ground for 
sale, to order the sale of any estate or interest in lands, legal 
or equitable, descendible to heirs, whether it is held in severalty, 
or in common with others. The sale is judicial, and passes only 
the guantum of the estate or interest of the decedent.—Per- 
kins v. Winter, 7 Ala. 855; Evans v. Matthews, 8 Ala. 99; 
Jennings v. Jenkins, 9 Ala. 285; Duval v. P. & M. Bank, 10 
Ala. 636; Vaughan v. Holmes, 22 Ala. 593. A conveyance by 
a tenant in common of his undivided share of the estate toa 
stranger, or its alienation and conveyance by operation of law, 
converts the alienee into a tenant in common with the other 
tenants. They hold by several and distinct titles, each has a 
distinct, though undivided or unascertained share or interest, 
each is entitled to possession, and the possession of one, if not 
in hostility to, and open, intentional exclusion of the others, is 
the possession of all in contemplation of law.—1 Wash. Real 
Prop. 568; 4 Kent, 408. The proceedings in the court of 
probate for the sale of lands of deceased persons, at the instance 
of the personal representative, are in rem. The petition of 
the representative, disclosing a statutory ground for the sale, 
calls into exercise the jurisdiction of the court, when it is 
recognized by the court, and the decree of sale, and the con- 
veyance made under the order of the court are of necessity 
referred to it, and are taken and construed in connection with 
it. If we disconnect the sale and conveyance to the testator 
of the appellant, under the decree and order of the court of 
probate, from the fact that, by consent of some of the tenants, 
and by consent of the mother, the co-tenant and guardian of 
the plaintiffs, the entire estate was sold, the testator, by his 
purchase and the conveyance to him, would have acquired only 
the share or estate of the deceased tenant, shown by the appli- 
cation to be one-fifth, however general may be the language of 
the decree and of the conveyance, and he would have become 
a tenant in common with the surviving tenants. Standing in 
that relation, not asserting a hostile title, his entry and posses- 
sion, though he may have occupied the entire premises, taking 
to himself the whole profits, would not have amounted to an 
ouster of his Gcompanions.— Abercrombie v. Baldwin, 15 Ala. 
363. The mere occupation by a tenant in common of the 
entire estate or premises, by the common law, does not entitle 
his co-tenants to call him to account, nor render him liable to 
an action at their instance for use and occupation. The statute 
of. 4 Anne, ec. 16,-which has been in some of the States sub- 
stantially re-enacted, renders joint tenants and tenants in 
VoL. LXxi1. 


[Dec. Term, 


























1883. ] OF ALABAMA. 


[Fielder, Ex’r, v. Childs.] 


common liable to account for receiving more than their just 
share of the rents and profits. It has not been re-enacted in 
this State, nor have we any similar statutory provision. The 
common law remains unchanged, and nothing is better settled, 
than that the mere occupation of premises owned in common 
by one of the tenants does not render him liable for rents to 
his companions.— Newbold v. Smart, 67 Ala. 326; Terrell v. 
Cunningham, 70 Ala. 100. The first proposition upon which 
we have said the plaintiffs’ right of recovery may be rested, 
ean not, therefore, be maintained. 

The’ sale and conveyance of the share or interest of the 
plaintiffs in the lands, though made with the consent of their 
mother, who was their guardian, aid a co-tenant with them, 
were void and inoperative. The share of the purchase-money 
to which they would have been entitled, if the sale had been 
valid, may have been paid to the mother as guardian, and she 
may have accounted for it fully upon the settlement of her 
guardianship. If these facts are available to estop the plaintiffs 
from asserting their legal estate in the lands, the estoppel can 
prevail only in a court of equity. A court of law looks to, 
and recognizes only the legal estate in lands; it takes no cogni- 
zance of the equities of the parties dependent upon matters in 
pais.— Mitchell’ v. Robertson, 15 Ala. 412; MePherson v. 

Walters, 16 Ala. 714; Gimon v. Davis, 36 Ala. 589; Aelly v. 
Hendricks, 57 Ala. 193. 

The legal estate of the testator of the appellant, it is not 
then to be doubted, comprehended only an undivided one-fifth 
of the lands, the share or estate of the deceased tenant to 
which he succeeded by the sale and conveyance under the 
decree of the court of probate, and thereby he became tenant 
in common with the surviving tenants. This is the extent of 
his legal estate, and this is his legal relation. That he was the 
purchaser at a sale made by himself as administrator, in a court 
of law, does not change the character of his estate, or the 
nature of his relation. In a court of equity, at the election of 
the parties having adverse interests, seasonably expressed, the 
sale could be avoided, and the legal estate divested ; but the sale 
was not a nullity; it is not void; it is only voidable ; and until 
avoided, the legal estate remains in the testator. A court of 
law can not assume to avoid it, directly or collaterally, for it is 
incapable of moulding and adapting relief to the circumstances 
of the particular case, meeting its exigencies or necessities. 

The entry and possession of one tenant in common is ordinarily 
presumed to be the entry and possession of all the tenants ; and 
this presumption prevails in favor of all, until there is some 
open, notorious act of ouster and adverse possession by the 
tenant entering and holding, brought home to the notice or 
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knowledge of his companions.— Abercrombie v. Baldwin, 15 
Ala. 363; Johnson v. Toulmin, 18 Ala. 50; Tillotson v. Ken- 
nedy, 5 Ala. 407. The perception’ of the entire rents and 
protits by one tenant in common will not, of itself, repel the 
presumption, or operate a disseisin of the co-tenants; nor will 
acts of ownership, which, if done by one entering under a hostile 
claim of title, would be regarded as evidence of disseisin, neces- 
sarily be construed as mak ve against the co-tenants.—J/Johnson 
v. Toulmin, supra. There must be an actual ouster ; or there 
must be an entry and continuous exclusive possession, taking 
the rents and proftts, under a claim of exclusive right, which is 
the equivalent of an actual ouster. In Prescott v. Nevers, 4 
Mason, 330, it was said by Judge Story: ‘ There can be no 
legal doubt, that one tenant in common may disseise another. 
The only difference between that and other cases is, that acts, 
which, if done by a stranger, would per se be a disseisin, are, in 
the case of tenancies in common, susceptible of explanation 
consistently with the real title. Acts of ownership are not, in 
tenancies in common, necessarily acts of disseisin. It depends 
on the intent with which they are done, and their notoriety. 
The law will not presume that one tenant in common intends 
to oust another. The fact must be notorious, and the intent 
must be established in proof.” 

The agreed statement of facts leaves no doubt or uncertainty 
as to the character of the entry and of the continuous possession 
of the testator of the appellant. Having a legal title to an un- 
divided one-fifth of the estate, he could have entered as a tenant 
in common, and as such remained in possession of the entire 
premises. But it was not in that capacity or relation that he 
entered, and continued in possession until he made sale and 
conveyance of the premises as if he were the sole proprietor, 
warranting the title to be a fee simple. It was under claim, 
and in the capacity of sole and exclusive proprietor, that he 
made entry, taking possession of the whole premises, claiming 
for himself the entirety in fee simple and of right, taking and. 
appropriating for his own use the rents and profits. These 
open, unequivocal, notorious acts of ownership rendered his 
possession adverse and hostile to the title of the co-tenants; 
they are the equivalent of an actual ouster, and of an utter 
disseisin. The conveyance under which the entry was made 
may be insufficient to pass the legal estate to more than one- 
fifth of the premises, and, as to the plaintiffs, and their share or 
estate, may be void; it was nevertheless color of title, and a 
possession under it, asserted as exclusive and in hostility to the 
title of the true owner, is adverse.— Abercrombie v. Baldwin, 
15 Ala. 363; Dillingham v. Brown, 38 Ala. 311; Miller v. 
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State, Ib. 600; Molton v. Henderson, 62 Ala. 426; Riggs v. 

Fuller, 54 Ala. 141. 

The action of assumpsit for use and occupation will not, at 
common law, lie against a mere trespasser, whose entry and 
possession is tortuous; nor will it lie against the tenant in pos- 
session holding adversely ; nor in any case, when the entry was 
not permissive, and thé facts are all in repudiation of the rela- 
tion of landlord and tenant, or of a holding in subordination to 
the true title. The concurring facts of title in the plaintiff, and 
use and occupation by the defendant are not of themselves 
sufficient to support the action. This seems to be the uniform, 
unvarying language of the authorities.—Taylor’s Land. & Ten. 
§ 636. If there be no such relation between the parties as 
estops the defendant from disputing the title of the plaintiff— 
if the defendant is in possession tortuously, holding adversely 
to, and not under license from the plaintiff, there could not be 
a recovery for use and occupation upon the mere strength of 
the plaintiffs title, unless, in a transitory personal action, 
founded on contract, the issues of an action of ejectment, or 
other corresponding real action, were tried and determined. 
The proposition is general, if not universal, that the law will 
not permit the title to lands to be inquired into directly in per- 
sonal actions. There are more appropriate remedies appointed 
for contests of title, which parties must pursue. They are 
adequate to the redress of the wrongs they are designed to 
remedy, and it would be attended with perplexing confusion 
and great practical mischief, if parties were not limited and 
confined to them.—1 Smith, Lead. Cases (7th Amer. Ed.), 660 ; 
Cooper v. Watson, at present term [ante, p. 252]. The question 
has been of frequent consideration in this court, and though 
there may be some seeming discrepancy in the language of the 
decisions, the result of them is correctly stated by Chilton, C. 
J., In Weaver v. Jones, 24 Ala. 423, that “the action of 
assumpsit will not lie, in the absence of a contract either ex- 
press or implied; and no contract for the payment of rent is 
implied by law, as against a mere naked trespasser ;” and where 
there is no demise, express or implied, and no permissive hold- 
ing, the action can not be supported. The a announced in 
Catterlin v. Spinks, 16 Ala. 467, that the owner of a term of 
years, after its expiration, could waive the trespass of one, who, 


without his. permission, entered and occupied during the term, - 


is not capable of extension to any other case, and in that case 
was recognized, because otherwise the party would have been 
remediless. It may be remarked of that case, as it was in effect 
- by the court, that the form of the action was not there materiai. 
The sum in controversy was less than twenty dollars; the suit 
originated before a justice of the peace having jurisdiction, 
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whether the action was ex delicto, or ex contractu ; and upon 
appeal, was triable de novo upon its merits, without regard to 
errors or omissions in the description of the character of the 
action in the proceedings before the justice. 

At common law, general indebitatus assumpsit for use and 
occupation would not lie where there was an express demise for 
a fixed term, or rent and an express prothise to pay it, “because, 
an action merely for rent arrear sounding in the realty, debt 
was the exclusive remedy.” Special assumpsit, it is said, 
would lie on an express demise, where there was an express 
promise to pay, after enjoyment had, the promise being re- 
garded as collateral to the tenancy. If there was an express 
demise, and there was not, after enjoyment had, an express 
— to pay rent, a plaintiff suing in assumpsit was liable to 

nonsuited. The restriction upon the action of assumpsit 
was removed, in some degree, by the statute, 11 Geo. II c. 19, 
of which the territorial statute of 1812 (Clay’s Dig. 505, § 1), 
remaining of force until the adoption of the Code of 1852, was 
a substantial, if not a literal re-enactment.—Taylor’s Land. & 
Ten. §§ 635-6, and notes. The act of 1812 is not in its own 
terms incorporated into the Code. But the Code, with ex- 
NR declares when an action for use and occupation can 

maintained, limiting it to three distinct, defined cases. The 
first is, “when there has been a demise by deed, or by parol, 
and no specific sum agreed on as rent,” which was the case for | 
which the act of 1312 specially provided. The second is, 
“when the tenant has been let into possession upon a supposed 
sale of the lands, which, from the act of the defendant, has not 
been consummated.” The third is, “when the tenant remains 
on the land by the sufferance of the owner.” There is also a 
provision for the recovery of double rent against a tenant hold- 
ing after. notice to quit. The second case, that of a purchaser 
entering under a contract of purchase, which he subsequéntly 
renounces or refuses to consummate, is the precise case de- 
cided by this court in Davidson v. Ernest, 7 Ala. 817, and in 
Smith v. Wooding, 20 Ala. 324. In this particular, the statute 
is a simple affirmation of a rule of the common law, which this 
court had declared. It is very often true, that into the Code 
is incorporated rules and principles of the common law derived 
from the decisions of this court ; and that there is an accommo- 
dation of statutes to the judicial construction which they had 
received. The third case, that of the tenant remaining on the 
land “by the sufferance of the owner,” was doubtless derived 
from the decisions in Hays v. Goree, 4 St. & Port. 170, and in 
Smith v. Houston, 16 Ala. 111, in which there was an entry - 
under an agreement with the owner, or in open avowal of 
subordination to his title, accompanied by a promise, or the 
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expression of a willingness to pay rent, and a continuance in 
possession, after the right to hold under the permission of the 
owner had terminated. In each case, the statute refers to an 
entry and possession by the consent or permission of the owner, 
and is not capable of a construction which will embrace a 
tortuous entry in hostility to him. It is the tenant remaining 
on lands by the sufferance of the owner, who is liable in a 
quantum meruit for use and occupation. <A tenant at suffer- 
ance is as well known to the law, as a tenant at will, or a 
tenant for years. The books define such a tenant, as ‘‘one that 
comes into the possession of land by lawful title, but holdeth 
over by wrong, after the determination of his interest.”—4 
Kent. 131; 1 Wash. Real Prop. 533. The rightful entry is the 
characteristic distinguishing him essentially from a trespasser, 
or anaked wrong-doer. The indispensable element to support 
the action for use and occupation, prior to the statute, and 
under its provisions, is the conventional relation of landlord 
and tenant; or an entry into possession, in recognition of, and 
in subordination to the title, or a holding by the permission of 
the landlord, estopping the tenant from denying or claiming 
the title, or drawing it into controversy. This is the element, 
drawing the parties, if not into the technical relation of land- 
lord and tenant, into a relation from which similar rights and 
duties result, and which is clearly distinguishable from that of 
the true owner and a naked trespasser, or an adverse, hostile 
possessor. 

There are cases of the conversion by a tenant in common of 
chattels, the subject of the tenancy, in which the co-tenant may 
waive the tort, and sue in assumpsit, as upon contract to pay 
him for the value of his share or interest. But the action is 
maintainable only when the conversion is by sale, and there is 
the reception of money, or ot some article or thing as money, 
as the equivalent of the value or price of the chattel converted. 
The recovery is then limited to the plaintiff's share of the 
money, or its equivalent, derived from the sale. But if there 
is no sale, if there is a mere tortuous conversion, the action 
will not lie.—Strother v. Butler, 17 Ala. 733; Pike v. Bright, 
29 Ala. 332; Fuller v. Duren, 36 Ala. 73. If this principle 
were capable of application to an action for use and occupation, 
in this case it could not be applied, for there was no reception, 
for rents and profits, of money, or of that which was treated as 
the equivalent of money. There was no more than an actual 
vecupancy, a hostile possession, without a letting to another for 
rent. But the principle is incapable of application otherwise 
than to a conversion of chattels ; it can not be made to support 
an action for use and occupation of lands.—Clarance v. Mar- 
shall, 2 Cr. & M. 495; Churchward v. Ford, 2 Hurlstone 
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& Nor. 446; Edmondson v. Kite, 43 Mo. 176. In Church- 
ward v. Ford, supra, it was said by Pollock, C. B., “ The taking 
of possession as of right can not be turned into a contract. on 
the notion that the trespass may be waived, and some imaginary 
contract substituted.” The whole doctrine is fully ouphlaet 
by the Supreme Court of Ohio in Peters v. Elkins, 14 Ohio, 
346: “As respects chattels, when the entire thing is converted, 
the trespass may be waived, and its value recovered under the 
form of contract. But not so, when the main possession or en- 
joyment has been wrongfully interrupted or disturbed ; because 
the doctrine ef waiver proceeds upon the principle, that waiv- 
ing the tort is a parting with the property to the wrong-doer, 
and the law holds him for its price. Hence, if the waiving of 
the tort will not invest the wrong-doer with a legal right, there 
_ is nothing from which the law can imply an assumpsit, and the 
remedy must conform to the wrong. It applies only to those 
things which may pass by delivery, and of which possession is 
evidence of ownership; and, therefore, it applies not to in- 
juries to possession of land. To waive a trespass upon land 
confers no right upon the wrong-doer. Hence, the remedy 
must follow the nature of the original act. To accept any 
other theory, would be to destroy that certainty and precision 
respecting the wrong and the remedy, necessary to work out 
justice, under the forms of judicial procedure.” In no view 
of the case, as it is presented by the agreed statement of facts, 
ean the action be maintained. The cireuit court erred in in- 
structing the jury that the plaintiffs were entitled to recover, 
and in the refusal upon request of the converse instruction, 
that they were not entitled to recover. 
Reversed and remanded. 


Hubbard v. Russell. 


Contest of Exemption of Personal Property to Widow in 
‘ Probate Court. 


1. Widow's right of exemption; dissent from will not necessary to as- 
sertion of.—Where a decedent leaves a last will and testament, by which 
he disposes of all his property, the widow is not required to dissent from 
the will, in order to become entitled to the exemption of personal prop- 
erty to the value of one thousand dollars provided by statute. ° 


Apprat from Coosa Probate Court. 
Tried before Hon. Jno. S. Bentiey. 
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This was a proceeding to have set apart to Catherine Hub- 
bard, as widow of James H. Hubbard, deceased, personal 
property belonging to the estate of said decedent to the value 
of one thousand dollars, as exempt to her under the statute 
from administration. The exemption was contested by W. M.. 
Russell, the executor, and by the legatees and devisees of the 
said James H. Hubbard, on the ground that the said decedent 
left a last will and testament, disposing of his entire estate, 
providing for a sale of his property, real and personal, givin 
to the widow, during her life or widowhood, one-half of the 
net proceeds, to be retained by the executor for her use, main- 
tenance and support, and, at her death or marriage, to be 
equally distributed among his lawful heirs; that the widow had 
not dissented from the will, and that an allowance of the 
exemption would render it impossible for the executor to comply 
with the terms of the will. The probate court rendered a decree* 
sustaining the contest, and refusing the exemption; and that 
decree is here made the basis of the assignments of error. 


W. D. Burerr, for appellant. 
L.*E. Parsons and F. L. Surrn, contra. 


STONE, J.—The ruling of the probate court was, that 
inasmuch as Hubbard left a will, disposing of his entire estate, 
and therein made provision for his widow, she is not entitled 
to the exemptions provided by section 2825 of the Code of 
1876, unless she first dissents from the will under section 2292. 
In this the probate court erred.” Sections 2292-3 have reference 
to the widow’s dower and distributive interest in her husband’s 
estate, under sections 2233 and 2261 of the Code. In case 
there is a will making provision for her, she can not claim 
under these sections, unless she dissents from the will within 
the time prescribed by law. ' 

Exemptions from debts, and from administration rest on en- 
tirely different principles. They can be claimed in all cases, 
where there is a surviving widow; or minor child or children. 
But if the estate be solvent, the one thousand dollars of per- 
sonal property declared exempt under section 2825 of the Code, 
must be accounted for in distribution. The language of the - 
statute is, “If the estate is solvent, such exemption of one 
thousand dollars additional shall be accounted for on final 
settlement, as a part of the distributive share of the widow, or 
child or children receiving the benefit thereof, or as a part of 
their legacy under the will, if there be a will disposing of the 
entire estate.” This language unmistakably shows that the 
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right to the exemption exists, even when the estate is solvent, 
and when there is a will, disposing of the entire estate. 
Reversed and remanded. 


Cook v. Meyer Bros. 
* Trial of Right of Property. 


1. Statutes in derogation of common law; rule of construction.—A 
statute in modification or derogation of the common law will not be pre- 
sumed to alter it further than is expressly declared, the presumption 
being that the language and terms of the statute import the alteration or 
change it was designed to effect, and their operation will not be enlarged 
by construction or intendment. 

2. Repealof statutes by implication not favored.—A_ subsequent stat- 
ute, if not directly repugnant to a prior statute, will not operate its 
repeal; and if there be a discrepancy, such exposition should be made, 
if practicable, that both may stand together; but if a direct repugnancy 
exists, to the extent of such repugnancy, the later statute must prevail. 

3: Rents, income and profits of wife’s statutory estate; husband alone 
must sue for recovery of.—The wife can not sue for the recovery of the 
rents, income and profits of her statutory separate estate, but for their 
recovery the husband, while he is in the relation of trustee, must sue 
alone; and if by his own act he has estopped himself from asserting 
title to them, there can be no recovery. 

4. Decree relieving married woman of disabilities of coverture; its fect 
on husband’s trusteeship of statutory estate—A decree of the chancellor, 
under the statute (Code, 1876,§ 2731), relieving a married woman of the 
disabilities of coverture as to her statutory and other separate estates, 
etc., does not operate to remove the husband from the trusteeship of her 
statutory separate estate, or to deprive him of the right to take the rents, 
income and profits thereof, or to entitle her to receive or sue for the same. 


Apprat from City Court of Selma. 

Tried before Hon. Jonatuan Haratson. 

This was a trial of the right of property under the statute 
in and to certain seed cotton, which had been levied on by the 
sheriff of Dallas county, under an attachment issued out of 
said court at the suit of Meyer Bros., the appellees, against 
Lewis Taylor and Jordan Craig; and which was delivered to 
Mrs. Octavia Cook, the claimant in the court below, appel- 
lant here, on her making the affidavit, and giving the bond 
required by the statute in such cases. The cause was tried on 
an issue made up under the statute, the trial resulting in a 
verdict in favor of the plaintiffs, and a judgment condemning 
the cotton to the satisfaction of their demand against the de- 
fendants in attachment. 


On the trial, it was shown that Octavia Cook, the claimant, 
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and one Albert Cook intermarried in the year 1870, and had 
ever since resided together as man and wife in Dallas county, 
in this State; that on 2nd December, 1880, Albert Cook rented 
lands belonging to the claimant’s statutory separate estate, and 
situate in said county, for the year 1881, to Lewis Taylor and 
Jordan Craig, the defendants in the attachment, taking their 
promissory note for the rent, payable to himself on 1st October, 
1881; and “about the close of the year, 1880,” for a valuable 
consideration, he indorsed said note to the plaintiffs; that on 
14th March, 1881, the claimant was relieved, under the statute, 
of the disabilities of coverture, by a decree made and entered 
on her petition for that purpose by the judge of the City Court 
of Selma; and that the cotton levied on and claimed in this . 
case was grown in the year 1881, on the lands for the rent of 
which said note had been given, and had been turned over to 
the claimant by said Taylor and Craig, in payment of the rent 
of said lands for said year, after her disabilities of coverture 
had been removed, and before the levy of the attachment had 
been made, and it was in her possession when the levy was 
made. The claimant also introduced evidence tending to show 
that she never consented to the transfer and indorsement of 
said note to the plaintiffs, and that in March, 1881, so soon as 
she heard of it, she informed the plaintiffs that the note was 
her property, and that she would collect the rents for which it 
was given. The attachment papers were also read in evidence, 
and the value of the cotton was shown. The bill of exceptions 
purports to set out all the evidence, the substance of which, so 
far as it bears on the question decided, is stated above. 

Exceptions were reserved by the claimant to instructions 
given, and to the refusal of instructions requested by her in 
writing ; but as the only question raised by them, which is 
decided by the court, is stated in the opinion, it is not deemed 
necessary to set them out. The rulings of the court on these 
instructions are here assigned as error. 


SarrerFieLp & Youne, for appellant. (1) The husband is 
entitled to the income of the wife’s statutory separate estate, 
merely because he is not required to account for it; but it is 
the purpose of the law that he should use it for the support of 
the family.— Patterson v. Flanagan, 37 Ala. 513; Heese v. 
Smyly, 53 Ala. 102; Bell v. Locke, 57 Ala. 245; Chambers v. 
Richardson, 1b. 85; Baker v. Flournoy, 58 Ala. 650; Lee v. 
Tannenbaum, 62 Ala. 507; Shulman v. Fitzpatrick, Ib. 571; 
Code, 1876, § 2706. When the husband cedses to be trustee, - 
the wife takes the after accruing rents, whether the husband 
had previously assigned them or not, as-he could give no better 
title than he had, and any purchaser from him would take with 
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the knowledge, that he might die, or be removed as trustee 
before the rent would fall due.—See Hays v. Cockrell, 41 Ala. 
85; Pent v. Slough, 40 Ala. 523. (2) The husband ceased to- 
be trustee, and ceased to have any control over the rents, when 
the wife’s disabilities were removed. Married women «whose 
disabilities have been removed, have the right “to buy, sell, 
hold, convey and mortgage real and personal property, and to 
sue and be sued as femes sole.”—Code, 1876, § 2731. The wife 
holds her property, in such case, as a feme sole, and, conse- 
quently, it can not remain vested in her husband as her trustee, 
as provided in section 2706 of the Code. This point discussed, 
and following authorities cited in argument: //olt v. Agnew, 
67 Ala 360; Perryman v. Greer, 39 Ala. 133; Holliday v. 
Jones, 57 Ala. 525. (3) The wife then became entitled to the 
rents falling due thereafter, notwithstanding they had been pre- 
viously assigned by her husband. Her property then came back 
to her freed from the trusteeship, and the rent, never having 
been severed, went with the reversion. 


Wurre & Wuirr, contra. (1) A note given for the rent of 
the wife’s statutory separate estate during the marriage is the 
roperty of the husband, and may be sold or transferred by 
pty “ede sal v. Singleton, 37 Ala. 412; Hollifield v. Wil- 
kinson, 54 Ala. 275; iieenmdicned v. Foster, 60 Ala. 448. 
He is a quasi trustee, but without accountability ; and if he 
disposes of the note, although in violation of his trust, the sale 

is good, and neither he nor his transferee is accountable to the 
- wife.—Lee v. Tannenbaum, 62 Ala. 501. (2) The note for the 
rent having been disposed of by the husband, there was a 
severance of the rent, and the doctrine that the rent belongs 
to the party owning the reversion at the time the rent falls due, 
does not apply.—Taylor on Land. & Ten. 447; Demarést v. 
Willard, 8 Cowen, 209; Perrin v. Lepper, 34 Mich. 292; Wat- 
son v. Hunkins, 13 Towa, 547; Teh vw. Fort, 58 Ala. 277; 


Wash. on Real Prop. m. p. 338. 


BRICKELL, C. J.—There are numerous exceptions reserved 
to instructions given the jury, and the refusal of instructions 
requested, on the trial in the city court, which it is not neces- 
sary to consider separately. There is no material conflict in 
the evidence, and the question decisive of the case is, whether 
a decree of the ahinelion, rendered under the statute (Code of 
1876, § 2731), relieving a married woman of the disabilities of 

. coverture as to her statutory and other separate estates, so far 
as to invest her with the right “to buy, sell, hold, convey and 
mortgage real and personal property, and to sue and be sued 
as a feme sole,” operates proprio vigore to remove the husband 
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from the trusteeship of her statutory separate estate, disentitling 
him to take its rents, income and profits, and entitling her to 
receive or to sue for them. This question we are constrained 
to answer negatively, and the consequence is, that the appellant 
was without title to the cotton upon which the attachment was 
issued. ; 

It is a recognized rule of statutory construction, that a statute 
in modification or derogation of the common law will. not be 
presumed to alter it, further than is expressly declared. The 
presumption is, that the language and terms of the statute im- 
port the alteration or change it was designed to effect, and 
their operation will not be enlarged by construction or intend- 
ment.—1 Kent, 464; Sedgwick on Stat. & Con. Law, 267, n. 
b. The rule is also settled, that the repeal of statutes by im- 
plication is not favored; and a subsequent statute, if not 
directly repugnant to a prior statute, will not operate a repeal 
of the latter. If there be a discrepancy, such exposition should 
be made, if practicable, that both may stand together; but if 
a direct repugnancy is proved to exist, to the extent of such 
repugnancy, the later statute must prevail_— Wyman v. Camp- 
bell, 6 Port. 219; George v. Skeates, 19 Ala. 738; Rawls v. 
Kennedy, 23 Ala. 240; Pearce v. Bank of Mobile, 33 
Ala. 693. 

The rule of construction to which we have first referred, has 
been applied to the statutes creating and defining the separate 
estates of married women; they have not been construed as 
enlarging the capacity of the wife to contract, or to take, hold, 
or administer property, further than the words, fairly and 
reasonably construed according to their natural import, expressly 
declare.—Gibson v. Marquis, 29 Ala. 668; Canty v. Sander- 
Ford, 37 Ala. 91; Alewander v. Saulsbury 1b.375; Warfield v. 
_Ravesies, 38 Ala. 518; Reel v. Overall, 39 Ala. 1388. And it 
has also been applied to private statutes, changing the com- 
mon law status of a married woman, enabling her to hold and 
acquire property, in exclusion of the marital rights of the 
husband.— Hatton v. Wier, 19 Ala. 127; Perryman v. Greer, 
39 Ala. 133. The statutes are regarded as enabling the wife ; 
as removing the disability imposed by the common law upon 
her, as well as disabling the husband, or depriving him of 
rights which at common , resulted from the marriage. The 
ability conferred upon the wife is not general, but is excep- 
tional; and the common law prevails, save so far as it is ex- 
sressly or by necessary implication changed by the statute. 

he contracts of the wife which are valid must be of the pre- 
cise character expressed in the statute, and made in the precise 
manner the statute prescribes ; and rights asserted by her must 
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be derived from the statute, and asserted by the remedies the 
statutes appoint. 

The statutes creating and defining the separate estate of the 
wife declare that the property “vests inthe husband as trustee, 
who has the right to manage and control the same, and is not 
required to account with the wife, her heirs, or legal repre- 
sentatives, for the rents income and profits thereof; but such 
rents, income and profits are not subject to the payment of the 
debts of the husband.”—Code of 1876, § 2706. It is as trus- 
tee, freed from liability to account, the husband takes “the 
rents, in¢éome and profits.” When the statute in its entirety 
is read, it is manifest a gift of them to him was not intended. 
The duty and liability of maintaining the wife and the children, 
constituting the family of which he is the head, remain as de- 
volved upon him by the common law; and if he has the ability, 
he is bound _to its discharge, whatever may be the character or 
value of the estate of the wife. It is in the conjoined relation 
of husband, the head of the family, and of trustee of the prop- 
erty of the wife, that he takes the rents and profits, that he 
may discharge the common law duty of maintaining wife and 
children, in keeping with their social position, and the degree 
of the separate estate. Taking them in their conjoined rela- 
tion, he is relieved from lability to account, because such 
liability would involve an invasion of his authority as husband 
to regulate and control his domestic expenditures, provoking, 

ssibly, litigation that would mar and destroy the peace of the 

amily.—Eskridge v. Ditmars, 51 Ala. 245; Boaz v. Boaz, 36 
Ala. 334; Patterson v. Flanagan, 37 Ala. 513; Lee v. Tannen- 
bawm, 62 Ala. 501. The wife can sue alone at law or in equity 
for the recovery of the corpus of her estate; but she can not 
sue for the recovery of its rents, income and profits, nor can 
she recover them, where the recovery is merely incidental to a 
recovery of the corpus. The husband alone, while he is in the 
relation of trustee, can recover them ; and if by his own act he 
has estopped himself from asserting title, there can be no re- 
covery of them.— Whitman v. Abernathy, 33 Ala. 160; Ryall 
v. Prince, 71 Ala. 66. ’ 

The statute conferring upon chancellors jurisdiction to re- 
lieve married women from the disabilities of coverture is not 
general in its terms—-it is limited and defined. All the dis- 
abilities coverture imposes are not removed. The capacity of 
a feme sole is not conferred. The extent to which the married 
woman can be relieved, is only as to the statutory or other 
separate estate; and as to this estate, in the words of the 
statute, it is only so far “as to invest her with power to buy, 
sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as a feme sole.” It has been heretofore 
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said of this statute, that, in the expressions it employs, there 
was much of legislative caution exercised; from the married 
woman relieved by the decree of the chancellor of the dis- 
abilities of coverture, a general capacity to contract is carefully 
withheld ; the only. contracts she is endowed with capacity to 
make, are such as touch and concern property.—Ashford v. 
Watkins, 70 Ala. 156; Holt v. Agnew, 67 Ala. 360; Dreyfus 
v. Wolffe, 65 Ala. 496. In the latter case it was said of the 
statute: “It is entirely enabling in its purpose. It does not 
in general terms constitute her a free-dealer, or confer on her 
all the powers of a feme sole. It specifies the extent to which 
such powers are conferred. This it does ex industria, for it is 
twice repeated in the statute.” There are no words found in 
the statute, indicative of an intent to disable the husband, or 
to displace any right conferred upon him by pre-existing stat- 
utes, or to relieve him from the ‘duties such statutes may 
devolve. If such was the operation of the statute, the veutle 
would be produced, because the specitic powers conferred upon 
the wife are inharmonious, inconsistent with these rights and 
duties; in other words, it would be the result of implication, 
not of express legislative enactment. Ordinarily, when a 
statute is not in revision, or in substitution of former statutes; 
when it is merely cumulative legislation, it is not too much to 
say, that if the repeal of former statutes is contemplated, ex- 
press language is used. For this and other obvious reasons, 
the general rule is, that the repeal of statutes by implication is 
not favored ; and that if two statutes relating to the same sub- 
ject-matter can be reconciled by fair and just construction, so 
that they will operate harmoniously, the repeal of the former 
by the latter will not be implied. 

This and other statutes relating to the capacity of married 
women to take, hold, and administer property, form parts of a 
system, intended to supersede the cominon law upon the same 
subject. The policy pervading the system is not the disrup- 
tion of the marital relation, nor is it the removal of responsi- 
bility, nor the displacement of the duty and authority of the 
husband as the head of the family. In that relation, with its 
responsibilites, duties and authority, it is intended he shall re- 
main. His marital rights are lessened only so far as to deprive 
him of the capacity to take the property of the wife, as an in- 
cident of marriage. It would not be consistent with this policy, 
if the statute before us were construed as operating to remove 
him from the trusteeship of the wife’s statutory estate, depriv- 
ing him of the right to the rents, income and profits, whieh he 
takes in the conjoined relation of husband and trustee, and 
takes, that he may the better discharge the duty of supporting 
his wife and children, from which it could not be said the stat- 
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ute intends he shall be relieved. Endowing the wife with en- 
larged capacity in reference to her statutory or other separate 
estate, and with the capacity of suit as to transactions growing 
out of her contracts in reference to such property, is the plain 
purpose of the statute. An enlargement of the capacity of the 
wife may render less valuable, ro ene result in impairing or 
defeating the right of the husband to the rents, income and 
profits of her statutory estate; but while the statute remains, 
the trusteeship of the husband, and the consequent right to the 
rents, income and profits, are not inconsistent or repugnant to 
the capacity of the wife. Upon fair and just construction, the 
statute conferring upon him the right can be reconciled with 
the later statute conferring enlarged capacity upon the wife. 

The case of Halliday v. Jones, 57 Ala. 525, is not incon- 
sistent with these views. The special statute which was then 
of consideration (Pam. Acts 1869-70, p. 161), is very broad in 
its terms. The married woman is declared a “free-dealer,” 
capacity of suit is conferred in unlimited terms, and it is de- 
clared she has the right “to manage her own estate.” These 
words import that she was to be taken and considered as a 
Jeme sole, ad as such to take her property under her own con- 
trol and direction, in exclusion of her husband, and of inter- 
ference from any source. No such words are introduced into 
the statute now under consideration, nor is their equiv- 
alent. All its words indicate only an enlargement of. 
the capacity of the wife to acquire property, though 
her statutory or other separate estate, and to dispose 
of it, without converting her into a free-dealer, the term of 
frequent repetition in special statutes enacted to relieve a mar- 
ried woman from all disabilities of contracting and of adminis- 
tering property ; the equivalent in that respect of a feme sole. 

The decree of the chancelior, not displacing the trusteeship - 
of the husband, and, of consequence, not entitling the, ome 
lant to take the rents, income and profits of her statutory 
separate estate, she was without title, legal or equitable, to the 
cotton claimed, and there was no error in the rulings of the 
city court prejudicial to her. 

Affirmed. 
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Lanier v. Youngblood. 


Action by Guest against Proprietor of Public Hotel or Inn 
Jor Money and Jewelry stolen. 


1. Liability of unlicensed innkeeper for goods stolen.—Where a person 
in this State holds himself out to the public as the keeper of a public inn 
or hotel, although not licensed as such, and refuses or fails to make a 
special written contract with his guest, as required by the statute (Code, 
1876, § 525), he must be held chargeable with the liabilities imposed by 
the common law touching the loss of personal property belonging to the 
guest; and when sued for such loss, he can not be heard to say that he 
was not a licensed keeper of a hotel or inn. 

2. Liability of innkeepers at common law for goods stolen.—Under the 
principles of the common law, an innkeeper is liable to his guest for the 
loss by theft of personal property of every kind, infra hospitium, which 
the guest finds it convenient to carry about him, including money, jew- 
elry, or other valuables devoted to use or ornament, unless such loss was 
superinduced by the proximate contributory negligence of the guest. 

3. Same; rule as to contributory negligence on part of guest.—While 
the general rule prevails, that contributory negligence on the part of the 
guest will exonerate an innkeeper from liability for loss of goods oc- 
casioned by theft, it is not every slight negligence of the guest which will 
exonerate the innkeeper from liability, nor is it required that the negli- 
gence should be gross, or such as evinces a want of good faith on the 
part of the guest. 

4. Same.—But the true rule, in such cases, is, that the want of ordi- 
nary care, or of such care as a prudent man may reasonably be expected 
to exercise under like circumstances, on the part of the guest, is sufficient 
to defeat a recovery against the innkeeper, where it appears that such 
negligence proximately contributed to the loss, and that the loss would 
not otherwise have happened. 

5. Same; contributory negligence; when a question for the court.—In 
such case, the question of negligence vel non is one «f fact for the deter- 
mination of the jury, in all cases of doubt, either where the facts are dis- 
puted, or where different minds may reasonably draw different inferences 
or conclusions ; but it is one of law, to be decided by the court, where the 
facts are undisputed, and the inference to be drawn from them is clear 
and certain. ; 

6.. Same; statute providing mode by which innkeeper may protect himself 


from liability, must be strictly construed.—The statute providing that an inn- 


keeper may protect himself from liability to his guest for loss of money, 
etc., by keeping an iron chest, or other safe depository for valuable articles 
belonging to his guests, and by posting on his doors, and other public - 
places in his house, notices to his guests, that they must leave their 
valuables with him for safe-keeping, etc. (Code, 1876, §§ 1549-51). being 
in derogation of the common law, must be strictly construed, and can 
not be extended, in its operation and effect, by doubtful implication ; and 
thus construed, it requires that the notice shall be posted on the doors of 
all rooms occupied by guests. 

7. Same; whether actual notice exonerates innkeeper, quere; when ac- 
tual notice not shown.—It seems that the strict construction required to be 
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or ee on the statute excludes actual notice on the part of the guest, by 
ailing to expressly provide for it; but whether this is the true construc- 
tion of the statute, is not decided, as from the facts of this case actual 
notice can not be imputed to the guest, it merely being shown that, at 
some time within the twelve months preceding the loss, while a guest at 
the hotel, he had observed and read the printed notices required by the 
statute, in other rooms of the hotel. 

8. Same; what does not constitute contributory negligence.—Where the 
lock on the door furnished the guest was out of repair, and no other 
fastening was provided, contributory negligence can not be imputed to 
him, because he slept in the room without fastening the door, or 
because, knowing the condition of the door in this regard, he failed to 
notify the innkeeper thereof. 


Aprrat from Montgomery Circuit Court. 

Tried before Hon. Tuos. H. Warrs, sr., Special Judge. 

This was an action by William Youngblood against Clifford 
A. Lanier, as the keeper of a public hotel or inn in the city of 
Montgomery, known as the “Exchange Hotel,’ to recover 
damages for the loss of money and jewelry, alleged to have 
been stolen or wrongfully taken and carried away from plaintiff's 
room, while he was a guest at said hotel. The pleadings, other 
than the complaint, are not set out in the record. The trial 
resulted in a verdict and judgment for the plaintiff, from which 
the defendant prosecuted this appeal. 

As the evidence introduced on behalf of the plaintiff tended 
to show, on 10th November, 1881, the plaintiff, as a transient 
guest, registered at said “‘ Exchange Hotel,” a “ house kept by 
defendant for the entertainment of boarders, lodgers and tran- 
sient persons or guests for pay,” when a room was assigned to 
him, on the door of which was a lock, “but the fastening to 
hold the bolt of the lock was off.” The condition of the fasten- 
ing was discovered by him on that night, but he did not call 
the defendant’s attention to the fact. In this room the plain- 
tiff slept that night, leaving it in the morning. On the second 
night of his stay, coming in late, and asking the clerk for the 
key of his room, he was informed that it was in the door of the 
room. On going to his room, the same he occupied the first 
night, the plaintiff found no key in the door, but, without in- 
forming the defendant or his clerk of this fact, or of the fact 
that there was no fastening for the bolt of the lock, he un- 
dressed himself and went to bed, leaving the door of the room 
shut, but not locked or bolted. On retiring for the night, he 
a his pantaloons, vest and shirt on a chair in the room, 
eaving in the pockets of the vest sixty dollars in ee) and a 
gold watch, to which was attached a gold chain, and in his shirt 
an opal stud, and cuff and colar buttons, the value of all which 
was shown. On waking the next morning, he discovered that 
his shirt, with the stud, enuff and colar buttons, his watch and 
chain, and the money in his vest pocket, “ had been stolen.” It 
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was also shown on behalf of the plaintiff, that no “notice of any 


kind whatever was posted on the door of said room, when he 
occupied it.” 

“The defendant introduced evidence showing that during 
the time plaintiff was at said Exchange Hotel in Novem- 
ber, 1881, there was a — fair going on, a large num- 
ber of strangers were in the city, and it was generally known 
there were pickpockets and burglars in said city; that neither 
the defendant nor his clerk knew that said fastening for the 
bolt of the lock was off, and on the morning said articles were 
stolen, but after they were stolen, said fastening with the screws 
was found on the mantle-piece in said room; that the defend- 
ant, for several years prior, and up to, and at the time said 
articles were stolen, had posted and endeavored to keep posted, 
and, so far as he knew, kept posted on the doors, and in the 
office and other public places in said Exchange Hotel, notices of 
the kind required by section 1549 of the Code of 1876, and he 
knows that said notices were kept posted on the doors generally, 
and in the office and other public places in said Exchange 
Hotel ; and that one of said notices had been posted on the door 
of the room occupied by plaintiff, and neither defendant nor his 
clerk knew that said notice had been removed from the door of 
said room, until after said articles were stolen ; that the defend- 
ant, for several years prior to, and at the time said articles were 
stolen, had and kept in the office of said Exchange Hotel an iron 
safe for the deposit of valuable articles belonging to his guests 
and customers ; that a register was kept at the office of said 
Exchange Hotel, which was presented to the guests and custom- 
ers on their arrival, on which to write their names, being the 
same register on which plaintiff wrote his name, on his arrival 
in November, 1881 ; that, at the top of each page of said regis- 
ter, and at the top of the page of said register on which plain- 
tiff wrote his name, on his arrival in November, 1881, there 
were printed words, under which was a blank space for the 
guests and customers to write their names.” These printed 
words consisted of the names of the hotel and its pro- 
prietor, a notice that he would not be responsible for val- 
uables unless deposited at the office, and of the following: 
“We, the undersigned, on our part, hereby specially con- 
tract with the proprietor of the ak ai Hotel for board, 
on terms agreed upon.” It was further shown “that above 
these printed words, and on each side thereof, there were 
printed mercantile advertisements, some in large letters; that 
the special attention of plaintiff was not called to these printed 
words at the time he wrote his name on said register, on his 
arrival in November, 1881; but plaintiff testified that he saw 
that something was printed at the top of the register, but did 
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not read it; but that during the twelve months previous to 
November, 1881, he had stopped at said Exchange Hotel several 
different times, on each of which occasions he wrote his name 
on said register, and on said occasions he was assigned to, and 
occupied different rooms in said Exchange Hotel, on the doors 
of which rooms were kept posted notices, such as are required 
by section 1549 of the Code of 1876, which notices plaintiff 
had observed, and from these notices knew, that a safe was 
kept in the office, but he had never observed the safe.” It 
was further shown “that, since the passage of the act which 
constitutes sections 522—525, inclusive, of the Code of 1876, the 
defendant has never taken out a license to keep said Exchange 
Hotel, but has paid each year the tax, State and county, on the 
net income of his said business, and has kept a register, with 
the printed words at the top of each page,” as shown above, 
“on which the guests and customers wrote their names on 
arrival ; and that no municipal tax on said income has ever been 
required of him.” 

This being all the evidence, the court, at the plaintiff's written 
request, charged the jury that if they believed the evidence, 
they must find for him, and assess his damages at the value of 
the articles lost, with interest on that value from the time of 
the loss to the time of the trial. To this charge the defend- 
ant excepted, and it is here assigned as error. 


Cropton, Hersert & Cuampers, for appellant. 
Arrineton & GraHAnm, contra. 


SOMERVILLE, J.—The plaintiff in the present action 
seeks to charge the defendant, Lanier, as keeper of the Ex- 
change Hotel, in the city of Montgomery, for the loss of about 
sixty dollars in money, a watch and chain, and other articles of 
jewelry of small value, worn about his person, which are shown 
to have been stolen during the night, from a room in the hotel 
occupied by the plaintiff, who was a transient guest or customer. 

It is first insisted for the defendant, that, inasmuch as the 
evidence shows that he had never taken out a license, as keeper 
of a regular inn or hotel under the provisions of the statute 
(Code, 1876, §§ anges he can not, for this reason, be. held 
to the common law liabilities of this class of bailees; but is to 
be regarded only as the keeper of a house or place of enter- 
tainment for boarders or lodgers, and, therefore, freed from 
the more severe liability attaching to the keepers of inns or 
hotels. This precise question was raised and fully considered 
by this court in the case of Beale v. Posey, 72 Ala. 323. It 


was there held that, under a proper construction of the 
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several statutes of this State, if the keeper of an unlicensed 
house of’ entertainment fails to make a special contract with 
his guest as required by statute, he elects to assume the com- 
mon Jaw liability of an innkeeper, and when sued for the loss 
of goods belonging to the guest, he can not be heard to say 
that he was not a licensed innkeeper. The known purpose of 
the act of March 22, 1875, now embodied in sections 522-525 
of the present Code, was to allow to innkeepers a larger liberty 
in the selection of their guests than was accorded to them 
under the stringent rules of the common law, and to thus 
obviate the evil effects of unwise congressional legislation, en- 
acted under a power by which it was sought to arrogate to the 
General Government the right to regulate mere social matters 
of local and private concern in the several States. We regard 
the principle as settled by the above authority, that if persons 
in this State hold themselves out to the public as keepers of 
inns or hotels, even though unlicensed as such, and refuse or 
fail to make special written contracts with their guests, they 
must be held chargeable with the liabilities imposed by the 
principles of the common law touching the loss of personal 
property belonging to their guests or customers, except so far 
as these principles may have been modified by statute. — Beale 
v. Posey, supra; Code, 1876, §§ 1549-1551; Code, § 522. 

The common law liability of innkeepers is too well established 
to need any extensive discussion at this late day by the courts, 
so far, at least, as the particular facts of this case are concerned. 
There is a conflict, it is true, among the authorities on one - 
point. This liability is stated by many to be commensurate 
with that of the common carrier, who is regarded as an ¢nsurer, 
being responsible for losses of every character, except such as 
were occasioned by “the act of God, the publie enemy, or the 
party complaining.” —2 Parson’s Contr. 146; 2 Story’s Contr. 
$909; Chitty on Contr. 675; Saunders on Negl. 212. By 
other writers, innkeepers are held to be excused for losses oc- 
casioned by vis major, or irresistible force, such as robbery or 
fire.—2 Kent’s Com. 593; Wharton on Negl. § 678; Redf. on 
Car. § 596; Story on Bailments, § 472. But however this 
may be, nothing is better settled than that they are liable, 
under the rules of the common law, for losses occasioned by 
theft, unless superinduced by the proximate contributory negli- 
gence of the owner.—2 Kent’s Com. 592; Mason v. Thompson, 
20 Amer. Dec. 471; Houser v. Tully, 1 Amer. Rep. 390; 
Dunbier v. Day, 41 Amer. Rep. 772; Story on Contr. § 748. 

It may be considered as the fair result of all the cases, that 
this liability covers all the personal property of every kind, 
infra hospitium, which the traveller or guest finds it convenient 
to carry about him, including money, jewelry or other valuables 
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devoted to use or ornament.—Redf. on Carriers, 458 ; Ram 

v. Leland (43 N. Y. 539), 3 Amer. Rep. 728. How mue 
further the principle extends, is not a question in this case. 
Clute v. Wiggins, 7 Amer. Dec., note, p. 452-454; Wilkins v. 
Earle, 4 Amer. Rep. 655, 

In addition to other defenses which are authorized to be set 
up by an innkeeper, in excuse of loss of the guest’s goods, is 
the fraud or negligence of the guest himself, which may be 
elassed under the head of contributory negligence. This con- 
stitutes, according to the better view, an established exception 
engrafted upon the rule of liability in the case of common car- 
riers.—1 Smith’s Lead. Cases (7th Amer. Ed.), 411; Ala. Gr. 
South. R. R. Co. v. Little, 71 Ala. 611. The reasons 
are just as forcible why it should also obtain in the case of the 
keepers of inns, hotels and other like houses of public enter- 
tainment.— Clute v. Wiggins, 7 Amer. Dee. 455 ; Chamberlain 
v. Masterson, 26 Ala. 371; Purvis v. Coleman, 21 N. Y. 111. 
It isnot every slight negligence on the part of the guest, of 
course, which will be held to excuse, as coming within this 
principle. Nor is the rule perhaps sound, as sometimes found 
to be intimated, that the negligence required to be imputed 
must be gross negligence, or such as evinces a want of good 
faith on the part of the plaintiff. The true rule in our judg- 
ment, and the one which seems to be sustained by the analogies 
of the law in other cases, is, that the want of ordinary care on 
the part of the guest, or of such as a prudent man may reason- - 
ably be expected to exercise under like circumstances, is 
sufficient to defeat a recovery against the innkeeper, where it 
appears that such negligence proximately contributed to the 
loss, and that the loss would not otherwise have happened. 
Cashill v. Wright, 6 El. & B. 891; Clute v. Wiggins, 7 
Amer. Dec. 455. 

In the case of Zhe City Council Y Montgomery v. Wright, 
72 Ala. 411, we stated the sounder and better rule in our 
opinion to be, that “the question of negligence is always deemed 
one of fact for the determination of the jury, in all cases of 
doubt, either where the facts are disputed, or where different 
minds may reasonably draw different inferences or conclusions. 
But it is a question of law, to be decided by the court, where 
the facts are undisputed, and the inference to be drawn from 
them is clear and certain.”—Shear. & Redf. Neg]. § 11; Whart. 
on Negl. § 420; 2 Dill. Mun. Corp. (3rd Ed.) § 1026. The 
same rule is deemed applicable to the present case, as a proper 
principle by which we. are to be governed in discussing the 
question of the plaintiffs alleged contributory negligence, to 
which we shall presently have occasion to allude. 


The question of most importance in this case arises under 
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the construction of sections 1549-1551 of the Code, which 
prescribe the manner in which hotel and inn keepers in cities 
may exempt themselves from liability for the logs or abstrac- 
tion of “any money, jewelry, watches, plate or other things 
made of gold or silver, or of rare and precious stones, or for 
other valuable articles of such description as may be contained 
in small compass.”—Code, 1876, § 1550. This condition is 
specified to be, that every such inn or hotel keeper “must pro- 
vide himself with an iron chest, or other safe depository for 
valuable articles belonging to his guests or customers, and 
must keep posted on his door, and other B pros places in his 
house of entertainment, written or printed notices to his guests 
or customers, that they must leave their valuables with the 
landlord, his agent or clerk, for safe-keeping, that he may make 
safe deposit of the same in the place provided for that pur- 
pose.”—Code, § 1549. It is further provided that any hotel 
or innkeeper, “who shall refuse or neglect to comply” with 
these requirements, shall not be entitled to the exemptions and 
benetits of the statute, but “shall, in all respects, be liable as 
provided by present law:”—Code, § 1551. 

It is not contended, or shown, that the appellant has literally 
complied with the requirements of the foregoing statute. It 
is made satisfactorily to appear that he has failed to do so, by 
neglecting to post the requisite written or printed notice on the 
door of the very room in which the plaintiff was assigned 
lodgings, and from which the goods and money were abstracted. 
The'statute, being in derogation of the common law, must be 
strictly construed, and can not be extended in its operation and 
effect by doubtful implication. It clearly must be construed 
to mean that the notices in question should be posted on all 
the doors of rooms occupied i guests, and this would inelude 
the door of the room in which the plaintiff was lodged. Its 
eae is constructive notice, which conclusively imputes 
cnowledge to the guest, when there has been an exact compli- 
ance with the requirements of the statute, but not otherwise. 
Beale v. Posey, supra. 

It is urged, however, that the plaintiff had actual notice of 
the facts intended to be imparted by the written or printed 
notice which was omitted to be posted upon the door of his 
room, and that this was sufficient, and must be taken to be a 
substitute for the constructive or statutory notice required. 
This was the view taken by the Court of Appeals of New York 
in Purvis v. Coleman, 21 N. Y. 111. It was shown in that 
ease that, while no notice was posted on the door of the room 
assigned to the plaintiff as required by the New York statute, 
yet that full notice in fact was given to him at the time of his 
arrival at the hotel, and of the occupancy of his room. It was 
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held by five out of the eight judges who sat, that the actual 
notice proved to have been given the guest was “far more 
satisfactory and ample than the constructive one required by 
the statute,” and that the object and purpose of the statute had 
been “ more than complied with.” Three of the judges, how- 
ever, including Chief Justice Comstock, dissented from this 
construction, as adopted by a majority of the court. If we 
were to admit the soundness of the principle declared in that 
case, we are of the opinion, nevertheless, that the plaintiff has 
not been brought within its influence. The actual notice, which 
the plaintiff is shown to have had, was acquired by his having 
observed and read the contents of printed notices in other rooms 
of the defendant’s hotel, at some time within the tewelve months 
previous to the loss of his goods for which the present action 
was instituted. It may be that the knowledge thus imputed 
may have lapsed from his memory, or that the absence of the 
required notice from the door may have induced the belief, that 
the defendant had ceased his compliance with the statute. The 
posting of a printed or written notice upon the door of the 
guest’s room may often subserve a more useful office than that 
of constructive or even actual notice. It may answer as a 
constant reminder of his obligation to make the requisite 
deposit of his money and valuables, pvinting like a finger-board, 
always observable, to his statutory duty. It may be an ocular 
warning, without intermission. 

We need not, however, express at this time our disapproval 
of the case of Purvis v. Coleman, supra, to which we have 
above adverted. It answers every purpose to hold that the 
present case does not fall within its influence. The sounder 
reasoning, perhaps, is, that the statute prescribes the exact 
manner in which the common law liability may be escaped, and 
being in derogation of the common law rule, it must be strictly 
construed ; and a strict construction excludes actual notice by 
failing to expressly provide for it. This view is adopted in 
Batterson v. Vogel, 8 Mo. App. 24, and seems to be sustained 
by the general current of decisions, at least so far as the reasoning 
of the adjudged eases extends.— Porter v. Gilkey, 57 Mo. 235 ; 
Beale v. Posey, supra; Wilkins v. Earle (44 N. Y. 172), 
4 Amer. Rep. 655 ; Dasiaiey v. Leland (43 N. Y.539), 3 Amer. 
Rep. 728; Clute v. Wiggins, 7 Amer. Dee. 457, note. 

tt is further insisted that the circuit court erred in giving the 
general charge to find for the plaintiff, because the question of 
plaintiff's negligence should have been submitted to the jury, 
and was improperly decided by the court. The only ground 
upon whieh we can see that the plaintiff could, in the remotest 
degree, be chargeable with negligence, was either in sleeping 


in a room without a locked door, or in failing to notify the 
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proprietor of the hotel that the lock was out of order. If the 
lock had: been in good condition, it is questionable whether a 
failure to use it would be such contributory negligence on the 
part of the guest as to excuse the defendant’s liability. It was 
so held, however, in Oppenheim v. White Lion Hotel Co. (UL. 
R.) 6 C. P. 515, although the contrary seems to have been 
intimated by Lord Coke in Calye’s case, more than two hundred 
years ago.— 8 Coke’s Rep. 203. No negligence in this ete es 
however, is imputable to the plaintiff, because it is shown that 
the eatch attached to the lock of his room, and in which the 
bolt fastened, was gone, and there was no way to make the door 
secure against intruders. Nor can it be said that the plaintiff 
was negligent in not informing the defendant of this fact, 
because it was defendant’s clear duty to know it without infor- 
mation from his guests. It would bea solecism to declare that 
the law requires of one contracting party the duty of notifying 
the other of a fact, which it is sheer negligence for the latter not 
to know. The plaintiff being clearly free from negligence, no 
doubt being raised by the undisputed facts in evidence, the 
question of negligence became one for the decision of the court, 
under the rule we have stated above, and there was, consequently, 
no error in withdrawing it from the consideration of the jury. 
The only question left for the jury to decide was the truth of 
the facts, and this was properly submitted to them by the 
general charge given. 

We discover no error in the charge of the court, and the 
judgment is aftirmed. 


Foster v. Napier. 
Action for Malicious Prosecution. 


1. Amendments to pleadings at law; when may be made.—Pleadings, in 
civil actions at law, are amendable at any time before the rendition of 
final judgment; and if the matter of amendment to a complaint is proper, 
the pendency of pleas in bar, or in abatement, the legal effect of which 
the amendment may obviate, is rather a reason for, than an objection to 
its allowance. ’ 

2. Amendment to complaint; when proper.—Amendments to the com- 
plaint, introduced for the purpose of adapting it to the various shapes or 
phases in which the pleader apprehends the evidence may present the 
case, and making no other change than in the description of the cause of 
action, are admissible, so long as the identity of the matter upon which 
the action is founded is preserved. 

3. Plea must answer all it proposes to answer.—It is a rule of pleading, 
applicable alike to pleas in abatement and to pleas in bar, that the plea 
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must answer all that it proposes to answer ; otherwise, it will be adjudged 
bad on demurrer. 

4. Plea in abatement; pendency of prior suit for same cause of action. 
The principle is well settled, that the pendency of a prior suit for the 
same cause of action, in a court of competent jurisdiction, between the 
same parties, will abate a later suit, because the latter is deemed vexa- 
tious and oppressive ; and, in such case, the vexation and oppression is 
a conclusion of law, not a matter of fact, and is not dependent upon an 
inquiry into the actual circumstances of the case. 

5. Same.—Hence, a plea in abatement to an action for malicious 
prosecution, setting up the pendency of a prior suit between the same 
parties for the same cause of action, is good, although it appears from 
the averments of the plea, that when the first suit was commenced, the 
prosecution was not ended, and, of consequence, that the suit was pre- 
maturely brought. , 

6. Same.—The plea of the pendency of a prior action for the same 
cause, between the same parties, stands upon like principles, and is sup- 
ported by like evidence, as a plea of a former recovery; and while the 
pleas have not the same, but a like office, the plea in abatement is not 
available, unless the judgment which could rendered in the prior 
suit, would be conclusive between the parties, and operate as a bar to 
the second suit. 

7. Torts as causes of action; can not be split.—As causes of action, 
torts are, like contracts, indivisible and can not be separated into parts ; 
and if a plaintiff should sue but for a part, the judgment operates a 
merger of the right of recovery for the tort in its entirety. 

8. Preliminary examination before committing magistrate, commence- 
ment of prosecution; pendency of prior suit.—A preliminary examination 
before a committing magistrate, in a criminal case, is the commence- 
ment of a prosecution, of which an indictment, susequently preferred, is 
but a continuation ; and hence, to an action for a malicious prosecution 
by indictment in the circuit court, a plea in abatement, setting up the 
pendency of a prior suit between the same parties for the same prosecu- 
tion before a committing magistrate, is good, it appearing that the plain- 
tiff was held by the magistrate to answer an indictment, and that the in- 
dictment was subsequently preferred. 


Apprat from Bullock Circuit Court. 

Tried before Hon. H. D. Crayron. 

This was an action on the case by George C. Napier against 
Sterling J. Foster, to recover damages for the malicious prose- 
eution of the plaintiff by the defendant, and was commenced 
on 10th August, 1881. The complaint, as originally filed, 
contained three counts, in each of which the offense for which 
the plaintiff was prosecuted, is averred to have been the selling 
and removing of personal property on which the defendant 
had a lien, ete., the offense created by the statute now embodied 
in section 4353 of the Code of 1876; the value of the property 
being sufficient to constitute the alleged offense a felony under 
the statute. In the first and second counts the prosecution is 
averred to have been commenced on 14th January, 1880, before 
one McPherson, a justice of the peace, and it is further alleged 
that the defendant gave bond for his appearance at the circuit 
court, to answer an indictment, that an indictment was returned 
on the plaintiff, by defendant’s procurement, and ‘that he 
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was tried thereon, and acquitted of the offense charged; the 
first count averring the date of the trial and acquittal to have 
been the 22d April, 1881; but the second merely averring that 
they occurred prior to the commencement of this suit. The 
third count is more general in its averments, merely alleging 
the arrest and imprisonment of the plaintiff under and by 
virtue of a warrant issued by said justice on 14th January, 
1880, charging the plaintiff with the commission of said offense, . 
and the subsequent. judicial investigation of the charge, and 
- discharge of the plaintiff, with appropriate averments of malice, 
ete. Before what tribunal the investigation was had, is not 
averred in this count. The defendant filed two pleas in abate- 
ment, in each of which is alleged. the pendency of a prior suit 
commenced in said cireuit court by the plaintiff against the 
defendant, based on the same cause of action, the malicious 
prosecution of the plaintiff for said offense. In these pleas it 
is averred that said prior suit was commenced on 18th April, 
1881; and with one of the pleas is exhibited a copy of the 
summons and complaint therein. That complaint, containing 
one count, avers the arrest and imprisonment of the plaintiff 
under a warrant issued by the said justice of the peace on 14th 
January, 18-0, charging the -plaintiff with said offense; and 
that before the commencement of that suit, “the said charge 
- was judicially investigated, and the plaintiff discharged, and 
that the said prosecution has been determined and ended.” It 
is not averred before what tribunal the investigation was had, 
and no reference is made to any proceedings in the cirenit court. 

After the filing of the pleas in abatement, the plaintiff was 
allowed, against the defendant’s objection and exception, to 
amend his complaint, by striking out the first count, and by 
adding two additional counts, declaring on a malicious prose- 
eution of the plaintiff by the defendant for the same criminal 
offense. In the.first of these additional counts, no reference is 
made to the proceedings before the justice of the peace, but 
the prosecution is alleged to have been by an indictment 
returned into the cireuit court, by the defendant’s procurement, 
and to have terminated in that court by a trial and acquittal of 
the plaintiff. The other additional count is similar in its aver- 
ments to the second count of the original complaint, but 
presenting the cause of action in different language, and some- 
what in a different form. After the amendment. of the 
complaint, the defendant again pleaded in abatement the 
pendency of said former action, set forth in the pleas to the eom- 
plaint asoriginally filed. To the pleas in abatement the plaintiff 
demurred. The court overruled the demurrers to the pleas, 
“exeept as to the first count in the amendment to the com- 
plaint,” holding that the pleas “were good” as to all the counts, 
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except as to said first count, as to which they “ were not good,” 
and that “said pleas did not abate the action.” The plaintiff 
thereupon “ filed his replication of nul tiel record to said pleas 
in abatement,” and the court, “on an inspection of the record, 
which was introduced in evidence, overruled the said replica- 
tion of nul tiel record, and the defendant then moved the court 
to abate the suit on this ruling; but the court refused to abate 
. the suit, but abated all the original and amended complaint, 
except the first count in the amendment; and to this ruling 
the defendant excepted.” Thereupon, the defendant, being 
“required by the court to plead further to the first count in 
the amendment to the complaint,” filed pleas in bar of the action. 
The opinion of this court does not render it necessary to set 
out these pleas, or the further proceedings had-in the court 
below on the trial of the cause. 

There was a judgment on verdict in the circuit court for the 
plaintiff, from which the defendant prosecuted this appeal; 
and the rulings above noted, adverse tu the defendant, are here 
assigned as error. 


Warts & Sons and N. B. Fraeiy, for appellant. (1) The 
pleas in abatement set forth every fact, and make all the aver- 
ments necessary to show that the two suits were for the same 
cause of action, and none other, and between the same parties, 
and none other. The pleas were to the action, and not to any 
one or more counts of the complaint; and the demurrer to 
each should have been overruled. They should have been over- 
ruled entirely, or should have been sustained entirely. If the 
demurrers were not well taken, the pleas were good to the 
action ; and, unless replication had been made to them, the 
judgment, on overruling the demurrers, should have been to 
grant the prayer of the pleas, that the swt be abated. (2) The 
pendency of a prior suit, for the same cause of: action, between 
the same parties, is good ground of abatement.—1 Chitty on 
Plead. p. 454; 6 Wait’s Ac. & Def. 397; Dean v. Massey, 7 
Ala. 601; Boswell v. Tunnell, 10 Ala. 958; Crawford v. Clute, 
7 Ala. 157; Humphries v. Dawson, 38 Ala. 204; Menniece v. 
Jeter, 65 Ala. 231; Com. v. Churchill, 5 Mass. 174; Gamsby v. 
Ray, 52 N. H. 513; Parker v. Colcord, 2 N. H. 36; Beach 
v. Norton, 8 Conn. 71; Davis v. Dunklee, 9 N. H. 545. The 
judgment on demurrer to a plea in abatement of the pendency 
of another suit for the same cause of action, if the demurrer 
is overruled, according to the common law, must be, that the 
writ be quashed, and can not be respondeat ouster.— McCutchen 
v. McCutchen, 8 Port. 151; Chilton v. Harbin, 6 Ala. 171. 
Under our statute. however, the plaintiff, after his demurrer to 
the plea in abatement is overruied, may take issue én fact on 
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the plea. And when the matter pleaded in abatement is the 
pendency of a prior suit for the same cause of action, the only 
issue in fact is nul tiel record.—Gaston v. Parsons, 8 Port. 
469. If the court finds the issue on the plea of nul tiel record 
in favor of the defendant, the only judgment which can be 
rendered is one quashing the writ.—Gaston v. Parsons, supra. 
(3) The maxim of the common law, that no one shall be twice 
vexed with the same cause of action, by the same party, has 
been the uniform doctrine in this State. And the doctrine is 
fully established in Great Britain, and is uniform, that, upon a 
plea of former action pending, veratiousness is a conclusion of 
law, drawn from the fact of two suits brought by one person 
against another for one cause, and pending at one time; and it 
is not matter of inquiry, depending upon the question, whether 
the tirst was defective, or whether the plaintiff, by bringing the 
second, was in fact vexing the defendant.—See Gamsby v. ay, 
supra, and other authorities there cited. The following cases 
discussed and distinguished, or criticised on this point: Bank 
v. Tarbor, 20 Conn. 510; Reynolds v. Harris, 9 Cal. 338; 
Phillips v. Quick, 68 Ill. 324; Langham v. Thomason, 5 Tex.: 
127; Hill v. Dunlap, 15 Vt. 645; jee v. Garland, 21 Vt. 
362. (4) After the court held the pleas good to all the counts in 
the original complaint, the plaintiff replied nal tiel record ; 
and, on an inspection of the record, the replication was not 
sustained. It was then the duty of the court to have rendered 
judgment in favor of the defendant, guashing the original 
summons and complaint. The finding of the replication, ne/ 
tiel record, not sustained, was equivalent to declaring that the 
Jirst suit was for the same cause of action, between the same 
parties, and that it was pending when the second was brought. 
(5) The court erred in allowing the amendment by adding two 
additional counts to the complaint. This amendment was 
allowed after the filing of the pleas. If the amendment was 
for the same cause of action as alleged in the original com- 
plaint, the amendment related back to the commencement of 
the suit, and the pleas applied to them; and if the pleas were 
good at all, they applied to, and covered the complaint .as 
amended. And the action of the court, in holding the pleas 
good as to the original complaint, necessarily operated to abate 
the suit. If a new, separate and distinct cause of action was 
introduced by the amendment, it should not have been allowed, 
because it would have been a departure.—See Mahan v. Smith- 
erman, 71 Ala. 563; Mohr v. Lemle, 69 Ala. 180; Johnson v. 
Martin, 54 Ala. 271. 


Crorron, Hersert & CuamsBers and J. T. Norman, contra. 
(1) It is well settled by the decisions of this court, that, under 
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the Code, the cireuit court has power to allow an amendment 
of the pleadings, even after the evidence has been closed, and 
the argument concluded. It is the right of the plaintiff, “ du- 
ring the progress of the trial, indeed at any time before final 
judgment, to amend the complaint in any respect, in which it 
was defective.”—McBrayer v. Cariker, 64 Ala. 50; Burkham 
v. Mastin, 54 Ala. 122; Prater v. Miller, 25 Ala. 320; 
Forcheimer v. Picard, 27 Ala. 142; Crimm v. Crawford, 29 
Ala. 623; Zommey v. Gamble, 66 Ala. 469. (2) The amend- 
ment to the pss So did not introduce a new cause of action, 
or any cause of action which was not covered by the original 
complaint. This point discussed, with following citations of 
authorities: Mahan v. Smitherman, 71 Ala. 563; Stringer 
v. Waters, 63 Ala. 361; Stimpson v. M. & C. R. PR. Co., 66 
Ala. 85; Nelson v. Webb, 54 Ala. 436; Tagsdale v. Bowles, 16 
Ala. 62; Long v. Rogers, 17 Ala. 540; Ewing v. Sanford, 19 
Ala. 605. (3) The general rule is conceded, that the pendency 
of a former suit between the same parties, on the same cause of 
action, may be pleaded in abatement of a second suit. But this 
‘general rule has its limitations and modifications. The reason 
of the rule is, that the second suit is unnecessary and vexatious. 
The rule does not, therefore, prevail, where it appears that the 
first suit must be ineffectual, or is so defective that no judg- 
ment could be rendered therein, or is a nullity.— Bank v. Tar- 
bow, 20 Conn. 510; Logers v. Hoskins, 15 Ga. 270 ;- Reynolds 
v. Harris, 9 Cal. 338; Langham v. Thomason, 5 Tex. 127; 
Phillips v. Quick, 68 Il. 324; Menniece v. Jeter, 65 Ala. 222. 
The pleas in abatement set forth the complaint in the first suit 
as a part thereof. This complaint avers that the prosecution 
was ended before the justice of the peace; but it seeks to abate 
a suit, the complaint in which shows that the prosecution before 
the justice of the peace was not ended, when the first suit was 
commenced, April 18th, 1881, but that the plaintiff had given 
bond for his appearance at the circuit court. | From this it ap- 
pears that no cause of action had accrued when the first suit 
was commenced, and that it must have been ineffectual. Or it 
appears that the cause of action declared on in the second suit had 
not accrued, at the time of the commencement of the first suit; 
and hence, the pendency of a suit on an accrued cause of action 
can not abate a subsequent suit on a cause of action which sub- 
sequently accrued. (4) The pendency of another action will 
not be good in abatement, unless a judgment or recovery therein 
can be pleaded in bar to a subsequent suit between the same 
parties.— Hall v. Wallace, 25 Ala. 488. To constitute a judg- 
ment a bar as a plea, or as conclusive evidence, the necessary 
ingredients are, that the parties must be the same, the point 
must be directly in question, and the judgment must be rendered 
VoL. LXximI. 
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on that point.— Gilbreath v. Jones, 66 Ala. 129. Procuring an 
indictment in the cireuit court, and the prosecution of the plain- 
tiff thereunder, maliciously and without probable cause, and his 
acquittal, is not the same subject-matter, and is not a point 
directly or indirectly in question in the first suit; and a judg- 
ment rendered therein would not+be rendered on that point. 
Hence, a judgment in the former suit for a malicious prose- 
cution before the magistrate could not be pleaded in bar of 
the first count in the amended complaint, in the second 
suit, Which was the only count upon which the trial was 
had, and which counted on a malicious prosecution in the 
circuit court. (5) A former suit will not abate a second suit 
for the same things or causes of action in such former suit, 
and also for other and additional things or causes of action. 
Ballou v. Ballou, 25 Vt. 673. If, therefore, it were conceded, 
that the second suit is for the same prosecution before the 
magistrate, which is the cause of action in the former suit, and 
is also for another and subsequent prosecution in the circuit 
court, the former suit will not abate the subsequent suit. (6) 
Notwithstanding tle plea avers that the two suits are for the same 
cause of action, yet, if it appears from the pleadings, that the 
causes of action are not the same, the plea will be bad.—3 
Chitty on Plead. (18 Am. Ed.) note to p. 903. (7) A 
demurrer to an entire complaint, containing good and bad counts, 
should be overruled.—2 Brick. Dig. 347, § 287. So also, if a 
plea in abatement is tiled to an entire complaint, containing 
several counts, as to some of which the plea is sufficient, and as 
to others it is insufticient, it should be overruled, or, certainly, 
should not be sustained, except as to those counts to which it is 
sufficient. Otherwise, a plaintiff is denied the right of joining 
two or more causes of action in different counts in the same 
complaint. (8) The pleas in abatement profess to answer the 
entire complaint as amended. If the demurrer to the pleas in 
abatement should have been sustained as to the entire complaint, 
then the error in overruling the demurrer as to all the counts 
except one, is error on the side of the defendant, or at least, 
error without injury. If the pleas in abatement were not good 
to the first count in the amendment, then there was no error in 
sustaining the demurrer to them as pleas to such first count, 
although they were good pleas as to all the other counts. 


BRICKELL, C. J.—Pleadings, in civil actions at common . 
law, are amendable at any time while the cause is in progress ; 
at any time before the rendition of final judgment, for until 
then the proceedings are said to be in pfrert.—McBrayer v. 
Cariker, 64 Ala! 50; Burkham v. Mastin, 54 Ala. 122. If 
the matter of the amendment is proper, the pendency of pleas 
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in bar, or in abatement, the legal effect of which the amend- 
ment may obviate, is rather a reason for than an objection to 
its allowance. In Crim v. Crawford, 29 Ala. 623, it is said: 
*“ Our statute of amendments is very liberal, and is indicative 
of a legislative intent, that no mere mistake of the pleader, as 
to the allegations necessary-to make a cause of action complete, 
shall defeat the suit. . . . . Thereis no limit to the power 
of amending the allegations of a complaint, except that a party 
should not be allowed to depart in the complaint entirely from 
the process, or to substitute an entirely new cause of action, or 
to make an entire change of parties. Either of these things 
_ would be tantamount to the institution of a new suit, and would 
not be an amendment of the old cause of action.” The rule is 
simple and clear; there has been in the subsequent decisions of 
this court no departure from it; and yet there seems te be 
found much of difficulty in its practical application, for ques- 
tions touching the amendment of complaints are constantly 
arising, and are of frequent presentation here for revision. 
The original complaint contained three counts, each averring 
as the cause of action, the same tort, a malicious prosecution of 
the plaintiff for a criminal offense. The first and second counts 
averring the commencement of the prosecution before a justice 
of the peace, its continuance in the circuit court, by indictment 
resented by a grand jury, and the acquittal of the plaintiff. 
he third is general, averring only the issue of the warrant by 
the justice, the arrest and imprisonment of the plaintiff, and 
the determination of the prosecution by his discharge, describing 
the same offense as the subject of the prosecution. The amend- 
ment which was allowed was the insertion of two additional 
counts, and the striking out of the first count of the original 
complaint. The tort alleged in the additional counts is the 
same tort alleged in the original complaint—it is not another 
distinct tort, and is not of consequence a different cause of 
action, or a new cause of action. The plaintiff could not, 
under the additional counts, offer evidence of any matter or 
ground of recovery, which was not within the cause of action 
stated in the original complaint. Whether there was a necessity 
for the introduction of the counts, it is not necessary to con- 
sider. They were introduced. doubtless, to adapt the complaint 
to the various shapes or phases in which the pleader appre- 
hended the evidence might present the case. Amendments of 
this character, working no other change than in the description 
of the cause of action, are admissible, so long as the identity 
of the matter upon which the action is founded is preserved. 
The pleas in abatement are directed to the whole complaint ; 
they profess to be in abatement of the action as an entirety ; 
and not in abatement of one or more of the several counts of 
the complaint. The rule applicable alike to pleas in abatement, 
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and to pleas in bar is, that the plea must answer all that it pro- 
poses to answer; and if it be not an answer to the extent that 
it professes, on demurrer, it must be adjudged bad.—1 Chit. 
Pl. 476; 2 Brick. Dig. 348, § 301. If, as was adjudged on 
demurrer by the court below, the pleas were good as to all the 
counts of the complaint, except the first additional count in- 
troduced by the amendment, and their insufficiency for this 
reason was assigned as a cause of demurrer, there was error in 
sustaining the demurrer in part and overruling it in part; the 
demurrer should have been sustained, and the pleas adjudged 
bad. This is not, however, an error available to the defendant, 
for it is not of injury to him, unless the pleas were sufficient 
to abate the count as to which they were overruled. 

The matter of the pleas is the pendency of a prior action 
between the same parties, for the same cause or matter, ina 
court of competent jurisdiction. The principle is well settled, 
that the pendency of a prior suit for the same thing, or, as is 
generally said, for the same cause of action, in a court of com- 
petent jurisdiction, between the same parties, will abate a later 
suit; because the latter is deemed unnecessary and vexatious. 
Bullock v. Perry, 2 St. & Port. 319; MeCutchen v. Me- 
Cutchen, 8 Port. 151; Gaston v. Parsons, 1b. 469; Dean v. 
Massey, 7 Ala. 601; Boswell v. Tunnell, 10 Ala. 958; Rood 
v. Exslava, 17 Ala. 480; Humphries v. Dawson, 38 Ala. 199. 
The reason of the principle is well expressed in the familiar 
maxim: “ Nemo debet bis vewari, si constet curiw quod sit pro 
una et eadem causa.” The doctrine is thus stated in 1 Bae. 
Ab. 28, M.: “The law abhors multiplicity of actions ; and, 
therefore, whenever it appears on record, that the plaintiff has 
sued out two writs against the same defendant, for the same 
thing, the second writ shall abate; for if it were allowed that a 
man should be twice arrested, or twice attached by his goods 
for the same thing, by the same reason he might suffer a 
infinitum; and it is not necessary that both should be pending 
at the time of the defendant’s pleading in abatement; for if 
there was a writ in being at the time of suing out the second, 
it is plain the second was vexatious and ill ab initio.” It is 
the pendency of two suits for the same cause, their existence 
simul et semel, the law deems vexatious and discountenances. 
However meritorious may be the cause of action, it must not 
be employed for the purpose of oppression; and when a de- 
fendant is twice impleaded by the same plaintiff, for the same 
thing, the oppression and vexation is not matter of fact ;- it is 
a conclusion of law, and is not dependent upon an inquiry into 
the actual circumstances of the two cases.— Parker v. Colcord, 
2.N. H. 36; Com. v. Churchill, 5 Mass. 174; Beach v. Norton, 
8 Conn. 74; Frogg v. Long, 3 Dana, 157; Gamsby v. Ray, 52 
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N. H. 513. The plea of the pendency of a prior action for 
the same cause, between the same parties, stands upon like 
a and is supported by like evidence, as a plea of a 
ormer recovery. The two pleas have not the same, but a like 

office; the difference is, that the one is interposed because of 
the pendency of the first action, the other after its termination ; 
the one is in abatement of the second suit, the other in bar, 
to defeat it absolutely. The plea is not, therefore, available, 
unless the judgment which could be rendered in the prior action 
would be conclusive between the parties, and operate as a bar 
to the second.— Rood v. Eslava, \7 Ala. 480; Newell v. Newton, 
10 Pick. 470. 

The first suit was, like the second, an action on the case for 
a malicious prosecution of the plaintiff for a criminal offense ; 
the same offense in each complaint is averred or described as 
the subject of the prosecution, and in each the prosecution is 
averred to have been commenced on the same day, before the 
same justice of the peace, and in each a termination of the 
prosecution, by the discharge or acquittal of the plaintiff, is 
averred. The difference in the averments of the two coim- 
plaints is, that two of the counts of the second complaint aver 
that the prosecution was commenced before a justice of the 
peace. continued in the cirenit court, and there terminated in 
an acquittal. And in another count, there is an omission of all 
reference to the proceedings before the justice of the peace, 
and an averment only of the prosecution by indictment in the 
circuit court, and its termination. 

It is apparent that both suits grew out of the same transac- 
tion; that the same tort, or wrongful act constitutes the sub- 
stantial cause of action in each suit. According to the averments 
of the several complaints, the tort was complete, and there 
was the coneurrence of every fact essential to the maintenance 
of the action. An action for malicious prosecution can be 
maintained only when three facts or things co-exist. 1. The 
“aoa must have been ended. 2. The termination must 
ave been an acquittal, or discharge of the plaintiff. 3. The 
charge must be proved to have been made through malice, and 
without reasonable or probable cause to believe it true. The 
concurrence of these facts the complaint in each action avers. 
But it is insisted that, upon an inspection and comparison of 
the records, it appears from the averments of the complaint in 
the second action, that the averment of the termination of the 
prosecution*made in the first action is untrue in point of fact; 
that the prosecution was not ended, the cause of action had 
not accrued, and of consequence that action was premature, 
would have proved ineffectual, and is not pleadable in abate- 
ment of the second suit. 

Vou. LXxmt. 
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The proposition proceeds upon the hypothesis, that the 
defendant would make defense to the first suit, and that the 
defense would not be on the merits, but would be rested on the. 
ground of its premature commencement. If he had net made 
defense, or if he had not taken special objection, that the suit 
was prematurely commenced, a judgment against him would not 
have been reversible on error. A judgment in an action prema- 
turely commenced, even when the fact is apparent on the face of 
the complaint, if objection is not taken in the primary court, is 
not reversible on error.— Mahoney v. 0 Leary, 34 Ala. 97. And 
in an action for malicious prosecution, an insufficient averment 
of the termination of the prosecution, or an omission to aver 
the fact, if not objected to by demurrer, is cured by verdict. 
Skinner v. Gunton, 1 Saunders, 228; Cotton v. Wilson, Minor, 
203. The falsity of the averment of the termination of the 
prosecution made in the first action could have been shown 
only by extrinsic evidence. It was matter of defense ; there 
was the necessity for defense, unless the defendant was willing 
to submit to two judgments for the same wrong. The necessity 
was imposed by the act of the plaintiff ; and the necessity is the 
oppression and vexation, against which the law intends to guard 
and protect the defendant. If the fact be, that the first suit 
was prematurely commerfced, that was a reason for its discon- 
tinuance or dismissal. ‘It is not a reason for multiplying suits 
against the defendant for the same wrong; the deficiencies of 
the first were not corrected by the second suit; and if it be 
defective, it is the fault of the plaintiff, not of the defendant. 
If the second suit should for any cause be found defective, and 
for that reason, if defended, would prove ineffectual, a third 
could be brought, and suits multiplied in infinitum. The 
grievousness of the oppression would be more apparent, if 
successive attachments were issued against the estate of the 
defendant, each issued because of defects, real or imaginary, in 
its predecessors. The estate would be burdened with several 
levies, and the defendant driven to the defense of suits, which, 
if not unnecessary, were rendered necessary only by the fault 
of the plaintiff. The oppression differs ouly in degree, not in 
character, when the suits are commenced by summons, person- 
ally served. 

There are authorities, to some of which we have been referred 
by the counsel for the appellee, holding that a prior suit which 
can not be made effective and available, is not pleadable in 
abatement of a second suit for the same cause. The doctrine 
is inconsistent with the English authorities, seems to have 
originated in the courts of Connecticut, and has been adopted 
by the courts of several States. The authorities were thoroughly 
considered, and the question ably discussed by the Supreme 
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Court of New Hampshire in Gamsby v. Ray, 52 N. H. 513, 
and the doctrine repudiated. If it be admitted, and it must be, 
that the principle is founded upon the policy of discouraging a 
multiplicity of suits—of protecting the defendant from oppres- 
sion, from the grievance of double vexation for the same cause 
or thing, there can be no inquiry, whether the prior suit is 
capable of being prosecuted by the plaintiff to a successful issue, 
if it is resisted by the defendant. Unless the suit is commenced 
in a court without jurisdiction, or the process upon which the 
validity of the proceedings depends, is upon its face void, the 
defendant is compelled into double litigation, and into the peril 
of double judgment. “A series of suits, pending at one time 
for one cause,” say the Supreme Court of New Hampshire, 
“ineffectual so far as giving the plaintiff judgment is concerned, 
may be an effectual persecution of the defendant; and permitting 
the defendant to be harassed by such suits and the maintenance 
of the last one, would encourage and cultivate a want of due 
care in making the first one effectual.” Whether the prior suit 
is capable of being made effectual, is, in the second suit, a 
collateral, incidental inquiry ; however it may be then decided, 
the defendant is not by its decision relieved of its burdens; 
there is a continuing necessity that he should remain before the 
court, prepared to make defense against it. These are, in our 
ge the evils against whieh the principle is directed. 

here can be no necessity for the institution or the pendency 
of two suits for the same matter at thesame time. The security 
of the plaintiff can not require it. Ifthe prior suit is defective, 
and must prove insieetent, the statute authorizes its dismissal 
in vacation.—Code of 1876, § 3025. And it is far better that 
the plaintiff should be required to enter the dismissal, than that 
he should be permitted to keep it alive, though confessing that 
finally it must prove ineffectual. 

The next contention is, that the second suit is for the prose- 
eution in the circuit court, not for the prosecution before the 
justice, which must be regarded as the cause of action, or the 
matter of the first suit. The proceedings before the justice 
were only initiatory of the prosecution ; they were but the first 
step in the course of the proceedings, which make up the prose- 
eution. True, if there had been a discharge of the plaintiff by 
the justice, and no indictment subsequently solaned, the 
discharge would have been a termination of the prosecution, 
entitling the plaintiff to sue, if the prosecution was malicious 
and without probable couse.—1 Am. Lead. Cases, 277. An 


indictment was subsequently preferred—it was but a continua- 

tion of the prosecution commenced before the justice—it was 

not a new or distinct prosecution. As causes of action, torts 

are as indivisible as contracts. Itis not permissible to separate 
VoL. LXXxIll. 
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them into parts, bringing one action for one part, and another 
action for another part.—O’ Veal v. Brown, 21 Ala. 482; Crips 
v. Talvande, 4 McCord, 19; Sheldon v. Carpenter, 4 Coms. 578. 
And if a plaintiff should sue but for a part, the judgment 
operates as a merger of the right of recovery for the tort in its 
entirety.—Freeman on Judgments, § 241. A judgment ren- 
dered in the first suit on the merits would have operated a bar 
to the second, in any aspect of this case. For there was but 
one, indivisible cause of action ; but one tort, for the commission 
of which there could be but one recovery of damages. 

The result is, the circuit court erred in not overruling the 
demurrer to the pleas, and in not rendering judgment on the 
replication of nu/ tiel record, abating the action. As this result 
is decisive of the case, it is not necessary to consider the other 
questions raised by the assignments of error. 

Reversed and remanded. 
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ACTION. 


1. “Assumpsit for use and occupation; when will not lie.—It is a rule of 


the common law, unchanged by the statutes of this State, that the 
mere occupation by a tenant in common of the entire estate or 
premises will not render him liable to an action by his co-tenants 
for use and occupation. Fielder, Ex’r, v. Childs, 567. 


. Same.—Nor can the co-tenants maintain an action for use and occu- 


pation against a tenant in common, in possession of the entire 
estate or premises, claiming in his own right the entirety in fee 
simple, under color of title, and appropriating to his own use the 
rents and profits. Jb. 567. 

Same; what necessary to maintain.—The indispensable element to 
support the action of assumpsit for use and occupation, both at 
common law and under the statute, is the conventional relation of 
landlord and tenant, or an entry into possession in recognition of, 
and in subordination to the title, or a holding by the permission 
of the landlord, estopping the tenant from denying or claiming the 
title, or drawing it into controversy. Ib. 567. 

When recommendation actionable.—The recommendation of another 
as to trustworthiness, to be actionable, must assert either that 
which the party making it knows to be false, or that of the truth 
of which he has no knowledge or well founded belief; and hence, 
a mere representation, by a stranger, of a fact which, at the time 
of making it, he believes to be true, can not render him liable for 
money loaned, or credit given thereon to the party in whose favor 
the representation was made. Baker v. Trotter, 277. 


See ATTACHMENT Bonp. 


ADVERSE POSSESSION. . 





<li: 


What constitutes.—However insufficient may be a conveyance of 
land, and however incompetent may be the grantor in such con- 
veyance, to pass the legal title, an entry under it, accompanied 
with continuous possession and claim of title, renders the posses- 
sion adverse. Cooper v. Watson, Adm’r, 252. 

When vendee of the widow not estopped from taking and holding pos- 
session of lands adverse to personal representative and heirs of 
deceased husband.—Where the widow, on the death of her husband, 
succeeded to, and claimed possession of lands of which the 
husband died possesséd in his own right, and afterwards sold, 


39 
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ADVERSE POSSESSION—Continued. 


and by deed purporting to pass the fee, conveyed the lands to 
another, the deed, although it may not have passed the title, con- 
stituted color of title; and the widow’s vendee, sustaining no 
relation to the deceased husband, or to his personal representative 
or heirs, or to the title which they could assert, is not estopped 
from taking and holding possession of the lands in hostility to the 

decedent’s personal representatire or heirs. Jb. 252. 

3. Statute of limitations; when possession of lands is and is not pre- 
sumed to be adverse.—Before the payment of the purchase-money 
for lands sold by an administrator or executor under an order of 

the pees court, the presumption is, that the purchaser does not 

hold adversely to the heirs, but in subordination to, and in con- 

. tinuous recognition of their title; but after the payment of the 

surchase-money, he then having a perfect equity, and being no 
onger under the obligation of pecuniary duty to them, his posses- 
sion is presumed to be hostile to the heirs, and, if continued, 
without interruption, for ten years, during which the statute of 
limitations is operative, it will ripen into a good title. Morgan r. 
Casey, Adm’r, 222. 

4. Sale of lands held adversely, void.—A conveyance of land, claimed 
and held in adverse right, is void and inoperative as against the 
adverse holder. Johnson v. Cook, 587. 

5. Sale of personal property held and claimed by another adversely does 
not pass the title-—A sale of personal property, held and claimed 
adversely by another, does not pass the legal title, but operates 
merely as a transfer of a chose in action. Huddleston v. Huey, 215. 


See TENANTS IN Common. 
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AGENCY. 


1. Revocation of agency; commissions to agent.—As a general rule, a 
rincipal who has empowered an agent to sell, may, at any time 
»efore sale, revoke the agent’s authority; and when the commis- 
sions of such agent are payable only in the event of success, a 
revocation of the agency before a sale destroys the right to them. 
Chambers v. Seay, 372. . 

2. Same; power coupled with an interest.—It is a general rule that a 
principal can not revoke a power conferred on an agent, when such 
power is coupled with an interest; but to come within this rule, 
the power conferred must create an interest in the thing itself, or 
in the property which is the subject of the power; and hence, 
under a power to sell, an interest in the proceeds of sale, in the 
event of a sale, as compensation to the agent for effecting it, is not 
such an interest as will render the power irrevocable. Jb. 372. 

3. Agency to sell lands; when revocable.—An owner of lands containing 
valuable deposits of iron ore, by a written instrument, authorized 
and empowered an agent to sell the lands, the agent agreeing to 
undertake the sale, and, to this end, to transport specimens of the 
ore to England for inspection, and there to advertise the lands for 
sale; and, by way of compensation for his services and expenses, 

. it was stipulated that the agent should receive ‘‘an undivided one- 

; fourth interest in the proceeds of sale, when sold as aforesaid.’ 

Held, that the agent’s authority was not coupled with an interest 
in the lands, and that the agency was revocable atany time before 
a sale under the power. Ib. 372. 

4. Same.—The fact that in such instrument it was expressly stipulated 
that the agent’s power to sell should be ‘‘exclusive,’’ does not 
render the power irrevocable; as, in the case of a naked power, 
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an express declaration of irrevocability will not destroy the prin- 
cipal’s right of revocation. Jb. 372. 

5. Suit by agent against principal for revocation of agency; when can 
not be maintained.—Such agency having been revoked before the 
agent had effected a sale, and the principal himself having after- 
wards sold the property, it was further hela, that the agent was 
not entitled to the commissions stipulated in the written. power ; 
and that, in an action on the case brought by him to recover such 
commissions, the gravamen of which was the wrongful revocation 
of the power by the principal, he could not recover for labor per- 
formed and expenses reasonably incurred by him in his efforts to 
sell the land under the power, although such recovery might be 
had under a different state of pleadings. Ib. 372. 

6. Sale of chattel by agent; no implied authority to warrant.—A general 
agent for the sale of iron safes has noimplied authority to warrant 
or represent the safes to be burglar-proof; and, in the absence of 
an express authority, the act of the agent in making such war- 
ranty or representation would not be binding on the principal, 
unless there existed, at the time of the sale,a custom in the sale 
cf safes to warrant or represent them as burglar-proof. Herring, 
Farrell & Sherman v. Skaggs, 446. 

7. Same; custom from which authority to warrant may be implied.—A 
custom from which the authority to make such warranty or repre- 
sentation may be implied, must be a usage of sellers of safes, so 
well settled, notorious, and continuous, as to raise a fair presump- 
tion, that it was known to buyer and seller, and that sales were 
made in reference to it. Jb. 446. 

8. Ratification by principal of unauthorized fraudulent act of agent; 
what necessary to.—If an agent, with authority to sell, defrauds a 
buyer dealing with him, the principal, not having authorized or 
participated in the wrong, is entitled to a rescission of the contract ; 
but if, with knowledge of the wrong, he receives or retains the 
purchase-money, he can not claim immunity on the ground that it 
was the unauthorized act of the agent. The mere reception or 
retention of the purchase-money, without knowledge of the wrong, 
will not, however, operate a ratification, or involve the principal 
in liability for the fraud. Jb. 446. 

9. Contract by an agent; when imposes a liability on him.—An agent 
who contracts in his own name, without disclosing that he is acting 
for a principal, incurs a personal liability, which is primary in its 
character. Wood, Ex’rx, v. Brewer, 259. 

10. Liability of agent to criminal law.—An agent or servant can not be 
excused for a violation of the criminal law, because the act was 
done in the course of his agency or servitude. Reese v. State, 18. 

ll. Receiving seed-cotton after sunset and before sunrise of the next suc- 
ceeding day; statute construed.—An agent of a mortgagee who 
receives seed-cotton, conveyed by the mortgage, from the mort- 
gagor for his principal within the prohibited hours, is guilty under 
the provisions of the statute making it a misdemeanor to buy, 
sell, receive, barter, or dispose of any cotton, etc., after the hour 
or sunset and before the hour of sunrise of the next succeeding 
day (Code of 1876. § 4869). Ib. 18. 








AMENDMENT. See PLEADINGS AND PRACTICE. 
APPEAL. See Error anp APPEAL. 


ASSAULT AND BATTERY. See Croat Law. 
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INDEX. 


ASSIGNMENT. 


1. What rights assignee takes, and to what equities subject to.—Under a 


a general asssignment executed by an insurance company, if valid 
as such, the assignee succeeds only to the rights of the assignor, 
and is bound and affected by all the equities, and subject to all the 
defenses which would have affected the assignor, or to which it 
would have been subject; and he is, in no just sense, a purchaser - 
for value, or the representative of creditors. Grangers’ Life & 
Health Ins. Co. v. Kamper, 325. - 


ATTACHMENT. 


1. 


Motion to vacate levy of attachment by landlord against tenant in 
chief, on crop of under-tenant; when may be made by under-tenant. 
Under the statute (Code, § 3476), requiring the crop of the tenant 
in chief to be exhausted by the landlord before an attachment, sued 
out by him to enforce his lien for rent or advances, can be levied 
on the crop of an under-tenant, unless the tenant in chief has not 
made a crop, or it is insufficient to satisfy the lien, and providing 
that a levy made in violation of its provisions shall be ‘‘ vacated on 
motion, at the first term thereafter of the court,’’ an under-tenant 
on whose crop an attachment sued out by the landlord against the 
tenant in chief to enforce his lien for rent and advances, had been 
levied, may intervene at the return term of the court, and move a 
vacation ot the levy on his crop, on the ground that the crop of 
the tenant in chief, on which the attachment had also been levied, 
and other property received by the landlord, and subject to his 
lien, were sufficient to satisfy the plaintiff's demand for rent and 
advances. Lehman Bros. v. Howze,. 302. ; 


2. Same; under-tenant may contradict by parol landlord’s written con- 


tract with tenant in chief —An under-tenant, not being a party 
or privy to a written obligation given by the tenant in chief 
to the landlord for the delivery of a stated amount of corn as rent, 
may, on the trial of a motion made by him under the statute 
(Code of 1866, § 3476), to vacate the levy of an attachment sued 
out by the landlord to enforce his lien for rent and advances, show 
by parol that the real consideration of the contract was not the 
rent of the land for the current year, but was an antecedent debt 
of the tenant in chief, not covered by the statutory lien. Jb. 302. 


See ATTACHMENT Bonp. 


ATTACHMENT BOND. 


1. 


2. 


When attachment wrongfully sued out; measure of damages.—To jus- 
tify an attachment, there must be a debt, due or to become due, 
and one of the enumerated statutory grounds therefor must exist; 
and if either of these be wanting in fact, no matter how sincerely 
the attaching creditor may believe it to exist, the attachment is 
wrongful ; and in such case, without more, the measure of recov- 
ery ina suit on the attachment bond is the actual injury sus- 
tained. City National Bank v. Jeffries, 183. 

When attachment vexatiously sued out; measure of damages.—lf 
there be no reasonable foundation for believing that a statutory 
ground for an attachment exists, or if the process be sued out 
wantonly or recklessly without probable cause, or if it be resorted 
to in a mere race of diligence to obtain a first lien, when no statu- 
tory ground exists in fact, or is reasonably believed to exist, then 
the attachment is vexatious as well as wrongful; and exemplary 
or vindictive damages may be recovered. Jh. 183. 


3. Suit on attachment bond; complaint must negative ground of attach- 
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ATTACHMENT BOND--Continued. : 


ment; burden of proof.—In an action on an attachment bond, to 
recover damages for wrongfully, or wrongfully and vexatiously 
suing out an attachment, the complaint must negative the truth of 
the sworn ground on which the process issued; and on the plain- 
tiff rests the burden of proving the non-existence of such ground, 
or, what is the same thing, the falsity of the affidavit. Jb. 183. 

4. Same; can not be maintained for vexatious attachment, unless also 
wrongful.—An action on the attachment bond can not be main- 
tained for vexatiously suing out an attachment, without averring 
and proving that it was also wrongfully sued out. Jb. 183: , 

5. Same; mental suffering not the subject of direct proof, bui an infer- 
ence to be drawn by the jury.—While one who has been wrongfully 
and vexatiously attached may recover on the attachment bond for 
his wounded feelings, such suffering is not the subject of direct 
proof, but is an inference to be drawn by the jury from .the man- 
ner and carelessness of the wrong; and hence, in such case, it is 
not competent for the plaintiff to testify that by tlfe issue and levy 
of the attachment he ‘‘was much distressed and harassed in body 
and mind,”’ or that he ‘‘was almost crazy ;’’ or for him to show by 
other witnesses the apparent distress he suffered in consequence 
of the attachinent. Jb. 183. 

6. What-a fraudulent disposition of property authorizing attachment. 
Ii a debtor, assuming to make a composition with his creditors on 
equal terms, obtains from two of his creditors money to enable 
him to make the composition, and secretly secures them, by deed 
of trust on property subject to the payment of his debts, the full 
amount of their demands, this would be a fraudulent disposition 
of property, authorizing an attachment at the suit of any creditor 
thereby attempted to be defrauded; but if the non-preferred credi- 
tor had knowledge of the source from which the money came, and 
the terms on which it was obtained, before he accepted the terms 
offered by the debtor, he can not be heard to claim that he was 
defrauded, or be justified in suing out an attachment on that 
ground. Jb. 183. 

7. Suit on attachment bond; when notice to an attorney constructive notice 
to his client.—Where a debtor in failing circumstances offered to 
make a composition with his creditors on equal terms, and, to en- 
able hin, with money he then had on hand, to make the compo- 
sition, entered into an agreement with two of his largest creditors 
for a loan of money, he to secure them their debts and the con- 
templated loan by mortgage on property subject to sale under exe- 
eution, but soon afterwards, the money not having been loaned, 
or the composition made, the creditors making the agreement, and 
another creditor who had agreed to compound on the terms pro- 
posed, but had no knowledge or information of said agreement, 
and acting by atiorney, sued-out attachments against the debtor ; 
and, at the time the agreement was made, and the attachments 
were issued, the three attaching creditors were represented by the 
same attorney, who had iull knowledge of the agreement at the 
time it was made, he then endeavoring to collect the claim of his 
several clients, and who, in fact, sued out the attachment in favor 
of the creditor agreeing to compound, and on whose advice that a 
ground of attachment existed, it was ordered to be issued,—held, - 
in an action by the debtor against the sureties of such creditor on 
his‘attachment bond, that the knowledge of said agreement by the 
ay was constructive knowledge to the creditor. Jb. 183. 

8. Liability of attaching creditor for vindictive damages; rule stated 
when attachment sued out by attorney.—If a creditor fiving in another 

State entrust a claim against his debtor’to a reputable attorney in 

this State for collection, and that attorney informs him that there 
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ATTACHMENT BOND~—Continued. 


exists a ground for suing out an attachment, and thereupon he 
orders the attachment issued, and, at the attorney’s request, 
furnishes resident sureties to make the bond, in the absence of 
other knowledge or information, vexatiousness'or malice can not 
be imputed to the creditor; and he and his sureties on the attach- 
ment bond are not liable to exemplary or vindictive damages ; but 
this rule would not apply, ifthe creditor had actual knowledge of 
the facts relied on as ground for attachment, and such facts were 
Ye a and, in truth, no ground for attachment existed. 
. 188. 

9. Suit on attachment bond; effect of sale of attached property on dam- 
ages.—If, on the trial of an action on an attachment bond, it be 
° shown that the property attached vielded its full value on a sale 
thereof by the sheriff, this may be considered in mitigation of 

damages ; but it can go no further.—Jb. 183. 


ATTORNEY AND CLIENT. 


1. Relation that of trustee and cestuit que trust.—Attorney and client 
sustain to each other the severe relation of trustee and cestui que 
trust, and their dealings with each other are subject to the same 
intendments and imputations as obtain between other trustees and 
their beneficiaries. Yonge v. Hooper, 119. 

- 2. Consent decree in favor of attorney against client; when may be opened. 
A decree rendered in favor of an attorney against his clients, who 
were man and wife, on answer and consent prepared for them by 
the attorney, while the relation of attorney and client existed, and 
at a time when he was engaged in active professional duties in de- 
fending the wife’s property, can not be sanctioned beyond a fair - 
and reasonable compensation for the services rendered by him for 
her; and if the sum decreed is too large, this, on proper pleadin 
and proof, will authorize a court of equity to open the decree, a 
set aside a sale made thereunder, the decree standing as security 
only for the sum ascertained to be due, and the onus being on the 
attorney to prove the reasonableness of his charges. Jb. 119. 

3. Compensation to complainant’s solicitor in a suit in equity.—Atter a 
decree had been rendered, on bill filed in equity by a judgment 
creditor against the debtor, ordering a sale of the defendant’s prop- 
erty for the payment of complainant’s demand, the parties came 
together, and entered into a compromise, the complainant, in con- 
sideration of a small sum paid by the defendant, executing a receipt 
in full of her demand. Afterwards, the complainant’s solicitors 
filed a petition in the cause, alleging the insolvency of their client, 
and the compromise made by the parties, and praying a reference 
to ascertain what would be a reasonable compensation to them for 
their services in the cause, and directions to the register to proceed 
with the sale for the payment of such compensation. Held, that 
no ground for the interference of a court of equity is shown, and 
that a decree of the chancery court, granting the relief prayed in 
the petition, was erroneous. Connor v. Boyd, 385. 

4. Lien of solicitor for fees; what services covered by.—On a petition 
filed by a solicitor of an insolvent estate, in a suit pending in equity 
for tae administration of the estate, seeking to establish a lien on 

: - funds of his client, which were in the hands of the register by 
virtue of decrees rendered in that suit, the litigation producing the 
funds having been commenced in the probate court, agd after- 
wards continued in the chancery court, on removal of the adminis- 
tration of the estate into that court, on bill filed by the administrator 
for that purpose, it was held, that itis no valid ground of objec- 
tion to the allowance of the solicitor’s claim, that a part of the 
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ATTORNEY AND CLIENT—Continued. : 


services were rendered by him in the probate court, while the ad- 
ministration was pending therein. Weaver v. Cooper, 318. 


See ATTACHMENT Bonn, 7, 8; INSOLVENT Estate. 





BAILMENT. 


1. Bailment; what constitutes; right of bailee to maintain claim suit. 
When the owner of goods transfers to another the possession of 
them for a particular purpose or use, a bailment is created, the 
general property residing in the bailor, and the immediate posses- 
sion and a temporary or qualified right in the bailee ; and the goods 
having been levied on while in the bailee’s possession, as the 
property of the defendant in an attachment, who is not connected 
with the legal title, the bailee may interpose and maintain a claim 
under the statute for their recovery. Shahan v. Herzberg, Simpson 
nw 'o., 59. 


BASTARDY. 


1. Its character.—-A bastardy proceeding under the statute is penal, 
but is strictly neither criminal nor civil, partaking, as it does, 
somewhat of the nature of both. Smith v. State, 11. 

2. Defect in affidavit and warrant can not be raised by demurrer.—In the 
circuit court, on appeal from a justice’s court, in a bastardy pro- 
ceeding, the affidavit and warrant are in no sense pleading, the 
issue being there made up under the orders of the court; and 
hence, the failure of the affidavit to aver that the prosecutrix was 
a single woman, can not be considered on demurrer. Jb. 11. 

3. When motion to quash affidavit and warrant comes too late.-—A mo- 
tion to quash the affidavit and warrant in a bastardy proceeding, 
on the ground that the affidavit fails to aver that the prosecutrix 
was a single woman, comes too late, when made for the first time 
in the circuit court on appeal. Jb. 11. 

4. What judgment entry should show.—A judgment in such a proceed- 
ing for the payment of forty dollars annually, without specifying 
the number of years the payment should be made, is erroneous ; 
but the statute prescribing that, on conviction, the defendant shall 
give bond for the paynrent of a sum not exceeding fifty dollars, as 
the court may prescribe, to be paid annually for ten years, such 
error will, on appeal by the defendant, be corrected in this court. 
Bb. 32. 





BILL OF EXCEPTIONS. 


1. How construed.—A bill of exceptions is construed most strongly 
against the party excepting; and when it admits of two construc- 

tions, one of which will reverse, and the other atlirm the judgment, 
the latter construction must be adopted. Massey v. Smith, 173. 

2. Defects in can not be aided by parol evidence.—A bill of exceptions, 
when signed by the presiding judge, becomes a part of the record, 
and it must be perfect within itself; its defects, if any, can not be 
supplemented or corrected by parol evidence. Pearce v. Clem- . 
ents, 256. 

3. When papers referred to not sufficiently identified.—Where a bill of 
exceptions, taken on the trial of a statutory. real action in the 
nature of ejectment, recites that the plaintiff read in evidence a 
transcript of a judgment, the name of the court in which it was 
rendered, and the parties thereto only -being stated, and also a 
deed, the description of which only gives the names of the grantor 
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BILL OF EXCEPTIONS—Continued. 


and grantee, and this recital is followed by these words: ‘‘(It is 

that the clerk may here set out in full said transcript and 
deed, together with all the indorsements thereon),’’—held, that 
the papers were not sufficiently identified to become part of the 
bill of eee: and that this court could not consider, as a 
part thereof, papers found copied elsewhere in the record, cor- 
responding in description to the transcript and deed mentioned in 
the bill. Jb. 256. 


4. Documents sought to be made part of, by reference.—When a docu- 


5. 


6. 


ment is sought to be made a part of a bill of exceptions by refer- 
ence, and not by copy, it must be so described by its date, amount, 
parties, or other identifying features, that the transcribing officer 
can, unaided by memory, readily and with certainty determine, 
from the description itself, what document or paper is referred to, 
without room for mistake. Parsons +. Woodward, 348. 

When document referred to, sufficiently identified —Where a bill of 
exceptions, taken on the trial of a statutory real action in the 
nature of ejectment, shows that the plaintiff claimed title through 
a sheriff’s deed executed to her, and that the sheriff was examined 
as a witness, and, while he was on the witness’ stand, a deed was 
handed to him, which he inentified as the deed executed by him 
to the plaintiff; stating the date of sale, the date and consideration 
of the deed, the parties thereto, its subsequent delivery to the 
plaintiff, and acknowledgment by him; and he further testified 
that he never made but the one deed to the plaintiff, and no other 
deed in regard to the lands described therein; all of which is set 
out in the bill of exceptions, with the recital that the deed was 
read in evidence, followed by this language: ‘‘(It is agreed that 
the clerk may here set out said deed in full, with its indorse- 
ments) ;’’—he/d, that a deed copied in the bill of exceptions by the 
clerk as the deed referred to, corresponding in all particulars 
with it, was sufficiently identified and described to preclude mis- 
take in cupying, and constituted a part of the bill of exceptions. 
Ib. 348. 

When documents not sufficiently identified.—It was further held that 
other documentary evidence, sought to be made a part of the bill 
of exceptions by reference, was not sufficiently identified, and did 
not, for that reason, constitute a part of the record. Jb. 348. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Promissory note payable at bank; when failure to present for payment 


a matter of defense.—Where a note, given for unpaid purchase- 
money due on a tract of land, is made payable at a bank, presenta- 
tion of the note at the bank for payment is not necessary to fix the 
liability of the maker; and if he is there in readiness to pay the 
note at maturity, or had funds deposited there for that purpose, 
and he suffered loss by the failure of the holder to present the note, 
this, on a bill filed to enforce the vendor’s lien, would be matter 
of defense, and need not be_ anticipated by negative averments in 
the bill. Sims v. National Com. Bank, 248. 


2. Acceptance of bill of exchange; its effect.—The acceptance of a bill 


of exchange drawn by one partner in favor of the partnership, in 

ayment of a pre-existing debt due by the acceptors to the payees, 
imports an engagement on the part of the acceptor to pay the bill 
to the payees, or the rightful holder thereof, when, according to its 
terms, it omes due and payable; and he thereby bécomes the 
primary, principal debtor, his obligation being similar to that of 
the maker of a promissory note. Capital City Ins. Co. v. 
Quinn, 558. 
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3. Transfer of negotiable instruments; how affected by usurious consid- 


eration.—The rule obtains in this State, that a holder of a negoti- 

able instrument, acquired by transfer or indorsement before ma- 

turity, upon a usurious consideration, though in the usual course 

of business, and without notice, is not a bona fide holder; and, in 

his hands, the instrument is subject to the equities or defenses 

Fg would have been available against the antecedent parties. 
». 558, 


4. Same; when*not tainted with usury.—A negotiable instrument, how- 


ever, which is a valid debt in the hands of the original holder, 
may be bought or sold, as any other chattel, at its real or sup- 
posed value; and the transfer of such instrument, at a discount 
greater than the legal rate of interest, is not usurious, although 
the holder may indorse it, unless the transaction is a mere device 

to evade the statute against usury. Jb. 558. ‘ 


5. Same.—-Hence, where a bill of exchange, drawn by one partner in 


favor of the partnership, was accepted by a debtor of the firm, in 
payment of a pre-existing debt which he owed the partnership, 
and afterwards, and before maturity, the payees sold and indorsed 
the bill to a third party at a discount greater than the legal rate of 
interest, the transaction is not tainted with usury; and a payment 
by the acceptor to the partnership, made after maturity, and with- 
out notice of the sale and indorsement, is no defense to the bill in 
the hands of the indorsee. (Saltmarsh v. Tuthill, 13 Ala. 390, and 
Carlisle v. Hill, 16 Ala. 398, distinguished from thiscase.) Jb. 558, 


BOND. See ArracHMENT Bonp. 
BURGLARY. See Crounat Law. 
CHANCERY. 


I. JuRispicTION AND GENERAL PRINCIPLES. 


1. Bill by subscribers to stock in corporation to have vacated their sub- 


scriptions, and to have canceled notes given therefor; when without 
equity; rights of assignee under general assignment.—The Grangers’ 
Life and Health Insurance Company having been incorporated in 
this State, under the general law, the legislature of the State of 
Mississippi afterwards passed an act, entitled ‘‘An act to authorize 
the Grangers’ Life and Health Insurance Company to create and 
establish branch departments in this State,’’ the effect of which, 
as decided in this case, was, not merely to license, or to enable 
the corporation formed in this State to transact business and exer- 
cise its powers in Mississippi, but to create a corporation having 
the same name, and like franchises as the corporation formed in 
this State. An organization having been made under said act of 
the legislature of Mississippi, and subscriptions taken by citizens 
of that State to the canta! stock of said company, and the Ala- 
bama corporation having made an assignment of all its books, 
apers, notes, assets and effects (whether a general assignment 
or the benefit of creditors, or otherwise, not shown), to an 
assignee, who holds and claims the exclusive right to collect notes . 
made by the Mississippi subscribers for their subscriptions, ex- 
cept a part which was paid in cash, it was held, on a bill filed 
by the Mississippi subscribers against said company, its officers 
and said assignee, seeking to have vacated and annulled their 


‘subscriptions on the books of said company, to have delivered up 


and canceled their notes given therefor; and to have refunded to 
them moneys paid thereon, on the ground that they were induced 
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to subscribe to said stock by false and fraudulent representations 
made to them by the officers of said company touching the amount 
of its capital stock, its powers under its charter, and its financial 
condition, and that said subscriptions were in excess of the 
amount of capital stock authorized by said company’s charter, 

(a) That if the subscriptions by the complainant were of the 
er mses corporation, as the bill tends to show, their notes did 
not pass by the assignment, unless they had been negotiated to 
the Alabama corporation, which is not shown to be the case. 

(b) That if the assignment is a general assignment for the 
benefit of creditors, and valid as such, the assignee succeeded only 
to the rights of the assignor, and is bound and affected by all the 
equities, and subject to all the defenses which would have affected 
the assignor, or to which it would have been subject; and that in 
_no just sense is he a purchaser for value, or the representative of 
creditors. 

(c) That, in either aspect, the case presented by the bill is 
strictly of legal cognizance, the demands being legal, the subjects 
of suit at law, and the defenses disclosed being also legal; and 
that, the complainants having a plain and adequate remedy at law, 
the bill was without equity. Grangers’ Life & Health Ins. Co. v. 
Kamper, 325. 

. Jurisdiction of court of equity to decree cancellation of promissory 
notes; when sustained.—A court of equity has jurisdiction to decree 
the rescission of written instruments, the delivering up and can- 
cellation of deeds, covenants, bonds, bills, or notes; but a resort 
to the jurisdiction, to be sustained, must be expedient ‘‘either be- 
cause the instrument is liable to abuse from its negotiable nature, 
or because the defense, not arising on its face, may be difficult or 
uncertain at law, or from some other special circumstance peculiar 
to the case.”” Ib. 325, 

. Duress practiced by husband on wife; when wife can not maintain 
bill to set aside conveyance obtained by.—A bill in equity can not be 
maintained by a married woman to vacate and set aside a convey- 
ance of the homestead, on the ground of duress practiced upon 
her by the husband in obtaining her signature to the conveyance, 
when the vendee is a purchaser for value, and was not privy to, 
did not connive:at, or participate in, or have any notice of the 
duress. Vancleave v. Wilson, 387. 

Same; interest of wife in homestead.—The title to the property and 
the right of homestead being in the husband at the time of the 
conveyance, the wife has no such interest in the homestead, 
during the hushand’s life-time, as would authorize her alone to 
maintain such a bill, even were the interposition of equity other- 
wise justifiable. Ih. 387. 

. Jurisdiction against judgment in unlawful detainer.—A bill in equity 
to enjoin a judgment in unlawful detainer can not be maintained, 
without showing special grounds of equitable intervention. Jb. 
387. 

. Mechanic’s lien; when court of equity has no jurisdiction to enforce. 
The lien in favor of mechanics and material-men for work and 
labor done, and materials furnished, is a new right, created by 
statute, for which a specific remedy by an action at law is pro- 
vided ; and hence, in the absence of a special cause for equitable 
interposition, a court of equity can not assume jurisdiction for its 
enforcement. Chandler v. Hanna, 390. 

. Same; when averments of bill for its enforcement fail to show ground 
for equitable interposition.—An averment in a bill filed by me- 
chanics and material-men to enforce their statutory liens for work 
and labor done, and materials furnished, ‘‘ that the statements of 
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the accounts against said defendants are difficult, and can not be 
shown in a court of law, and a resort to this court is necessary to 
peers enforce the liens of complainants, the remedy at law 
yeing inadequate,’’ is not an averment of facts showing a compli- 
cation of accounts, rendering necessary the intervention of a court 
of equity to disentangle and adjust them, or of facts showing the 
inadequacy of the remedy at law, but is merely a statement of the 
pleaders’ conclusions of law and of fact; and it can not aid the 
equity of the bill. 

8. Voluntary trust by parent in’ favor of child; when executed and irre- 
vocable.—A father, in consideration of his love and affection for an 
infant daughter, executed a deed, whereby he ‘‘gave, granted and 
conveyed ”’ to her certain particularly described promissory notes, 
owing to him by third parties, ‘the same to have and to hold to 
the only use and benefit of my said infant daughter, Ella C., 
hereby reserving to myself the right to manage the above amounts 
as agent for my said infant daughter, with the privilege to collect 
the money on said notes, and re-invest in property for her, the 
said infant child, or reloan on interest, if I see est. should I live 
to have the privilege of so managing said amounts specified.”’ 
After executing the deed, he lived four or five years, during which 
time he, styling himself trustee for his said daughter, had assessed 
to her for taxation personal property, in amount approximating 
the face value of the notes, but gradually increasing year by year, 
and paid the taxes thereon. He acknowledged the deed on the 
day of its execution, and soon thereafter caused it to be recorded 
in the proper office. Held, that these facts, unexplained, amount 
to proof of delivery, and that the deed created a valid, executed, 
irrevocable declaration of trust in favor of the child. Walker, 
Guardian, v. Crews, 412. 

‘9. Same; remedy for enforcing against heirs and distributees of deceased 
parent.—The father having collected the notes conveyed by the 
deed in his life-time, and having died intestate without accounting 
therefor, and his estate, after the lapse of eighteen months from 
the grant of administration, having been finally settled and dis- 
tributed among the distributees, before the claim of the donee 
under the deed was made known or presented to the administrator, 
it was further held, that her guardian, suing for her use, could 
maintain a bill in equity against the other distribntees, for the 
purpose of pursuing the assets in their hands, and of enforcing 
contribution from them, the cause involving acomplicated account 
of such a character as clearly gives a court of equity jurisdiction. 
Th. 412. 

10. Sale of land under decree of court of equity; remedy to impeach. 
Before confirmation, an original bill, in the absence of some pecu- 
liar circumstance, is not the appropriate remedy to impeach and 
set aside a sale made under a decree of a court of equity, the 
fairness and regularity of the sale being then open to contestation 
in the suit in which the decree was rendered; and whether, after 
confirmation, but while the suit is still pending and undetermined, 
relief should be sought, by petition in that suit, or more formally 
by an original bill, rests largely in the discretion of the court, and 
depends upon the particular situation of the case, and the relation 
of the parties to it. Sayre v. Elyton Land Co. 88. 

11. Same.—But when the sale has been confirmed, and the suit in 
which the decree of sale was rendered, has been finally determined, 
and remains no longer in the court, or under its control, the ap- 
propriate remedy to impeach the sale, and to obtain a re-sale, is 
by original bill. J. 85. 
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12. Pleading in equity; character of, how determined.—In a court of 
equity, the real character of a pleading is ascertained from a con- 
sideration of the matters of substance embodied therein, its 
averments, objects and prayer, rather than from the title given it 
by the pleader, or the failure to entitle it; and thus construed, the 
pleading in this case, by which it is sought to vacate and set aside 
a sale of land made under a decree of a court of equity, after the 
sale had been confirmed, and the suit in which the decree was 
rendered, had been finally determined, is an original bill, although 
it is designated therein as an ‘‘application,’’ and the party filing 
it terms himself ‘‘complainant or petitioner.”’ Jb. 85. 

13. Jurisdiction of chancery court over non-residents, statutory and 
limited.—The statute defining the jurisdiction of a court of equity 
over defendants not residing ‘in the State, and, consequently, not 
subject to personal service of process, and prescribing the mode 
of procedure against them, iad declaring the effect of the decree 
rendered, if they do not appear and defend, being in derogation of 
the common law, and an essential departure from the forms and 
modes a court of equity ordinarily pursues, must be strictly con- 
strued ; and the jurisdiction and authority thereby conferred must 
be taken and accepted with all the limitations and restrictions the 
statute imposes. Jb. 85. 

14. Same; character of decree authorized to be rendered.—Under the stat- 
ute conferring jurisdiction on a @ourt of equity over non-resident 
defendants who are not personally served with process, and who 
do not appear, and authorizing a decree against them (Code, §§ 
3830-5), it is not a decree final or conclusive in the first instance 
that the court is authorized to render, but only a decree contingent 
and inchoate in its nature, and incapable of execution except upon 
conditions, and which will become final and conclusive only after 
eighteen months from its rendition, giving the defendant, for that 

riod, a day in court to open it, and defend upon the merits. 
b. 85. 

15. Same; omission to require execution of statutory bond for defendant’s 
protection; its «ffect.—While, under the present statute, the omis- 
sion in such decree to expressly require the execution of the 
statutory bond for the protection of the defendant, if the com- 
plainant proceeded to an execution of the decree within eighteen 
months (Code, § 3834), does not affect the regularity of the decree, 
as it did under the former statute, yet, the bond is none the less 
essential now than under the former statute to an execution of the 
decree before it becomes absolute. The decree must be construed 
in connection with the pleadings on which it is founded, and in 
the light of the law conferring jurisdiction on the court, and au- 
thorizing its rendition; and thus construed, although final and 
absolute in terms, it must be read and executed as if, upon its 
face, were written these words: ‘‘ This decree is not absolute for 
eighteen months, and within that period must not be executed, 
unless the complainant or party interested executes a bond pay- 
able, approved, and with condition as required by the statute.’ 
Ib. 85. . 


16. Confirmation of sale under decree of court of equity; effect of in this 
State.—Although in this State confirmation is essential to complete 
the sale, and parties should make timely resistance, or be con- 
cluded by it, it is not of the dignity and importance which is 
attached to it org in courts of chancery; the theory of the 

e 


statute, in requiring the register, immediately on the sale, and 
before a report thereof by him to the court, to execute a convey- 
ance to the purchaser, appearing to be, that confirmation shall be 
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anticipated, and shall follow as a matter of course, if the sale is 
not litigated. Ib. 85. 

17. When courts of equity will intervene to set aside sales of land.—Courts 
of equity, after confirmation, upon a proper application, will 
intervene to set aside sales of aoe made by their officers, or 
under their process, when such sales are unconscionable, inequi- 
table, or have been conducted in violation of law; but the party 
seeking relief must acquit himself of a want of diligence in resist- 
ing confirmation; and whether he has done so, depends upon all 
the circumstances of the particularcase. Ib. 85. 

18. Same; time within which party must move, depends upon the circum- 
stances of the particular case.—While the rule is general, that 
parties seeking to impeach the validity of judicial sales must 
move within a reasonable time, no certain time can be stated 
within which the ¢ourt will grant relief, when there is no more: 
than mere passiveness, mere inaction, and no changes have been 
made in the property, and the purchaser at the sale is the party: 
who obtained the decree, and the rights and interests of subsequent 
purchasers have not intervened; the interference of the court, in 
such case, necessarily depending on the nature of the case, and 
the circumstances of the parties. Jb. 84. 

19. Non-resident defendant brought in by publication; effect of construc- 
tire notice.—Where a non-resident defendant is brought in by 
publication merely, the utmost effect that can properly be yiven to 
the constructive notice of the suit resulting from such publication, 
is, that it should charge him only with notice of such proceedings 
as are regular and in conformity to law; and not with notice of 
irregularities and illegality which have occurred in the cause, 
although such notice could fairly be imputed to a party who had 
been actually served with process. Jb. 85. 

20. Same; when not too late to maintain a bill to set aside a sale of land 
illegally made under a decree of court of equity.—Where, on a bill 
filed to enforce a vendor’s lien, a decree for the sale of land was 
rendered against a non-resident defendant, on publication, without 
personal service, or appearance, and within six months thereafter 
the land was sold under the decree to the complainant in the suit, 
reported to the court, and by it confirmed, without the execution 
of the bond required of the complainant by the statute, the lapse 
of five vears from the date of the sale will not operate a bar to a 
bill filed by the defendant, seeking to have the sale set aside on 
the ground that such bond was not executed as required by the 
statute, when he, for four years of the time, resided withont the 
State, and had no information that the bond had not been executed, 
and no improvements had been made on the property, and there 
had been no change in its condition, or in the situation of the 
parties, which prevented placing them in statu quo, preserving 
their rights, pot doing complete justice between them. 

21. Bill filed to set aside sale of land under decree against non-resident 
defendant; what no defense.—In such case, it is no answer to the 
prayer for relief, that the property brought its full value at the 
sale, and the proceeds were applied to the payment of the debt on 
which the decree was founded. Jb. 85. 

22. Same; when information of decree and sale, no notice of illegality in 
proceedings.—The fact that such non-resident defendant, two vears 
after the sale and confirmation, was informed of the suit, of the 
rendition of the decree, and of the sale of the land, is not, of itself, 
sufficient to authorize the inference that he then also had informa- 
tion of the illegality of the sale; he having a right to presume, 
and to rest upon the presumption, that the court, its officers, and 
the complainant for whose benefit the sale was made, had con- 
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formed to the statute, from which the proceedings derived whatever 


of validity that can beattached tothem. Jb. 85. 


23. Sale of land by sheriff under execution issued out of a court of equity 


in suit to enforce vendor’s lien; its nature.—A sale of land by a 
sheriff under execution issued, under the statute (Code of 1876, § 
3908), out of a court of equity, in a suit for the enforcement of a 
vendor's lien on land, for a balance ascertained to be due the com- 

lainant after a sale under a decree enforcing the lien, is a mere 
incident to the prior sale, made by the register, and is dependent 
upon it for validity ; and hence, the vacation of the prior sale will 
operate a vacation of the sale made by the sheriff, when the com- 
plainant becomes the purchaser. Jb. 85. 


24. Same; subsequent purchaser with notice, how affected.—A subsequent 


purchaser from the complainant, in such case, of the land sold by 
the sheriff, having notice of the infirmity of the complainant’s 
title, is affected by it. Jb. 85. 


' 25. Same; notice to the husband, notice to the wife.—It a husband pur- 


chases such land for his wife, causing a conveyance to be executed 
to her, notice to him is notice to her. Jb. 85. 


26. Equity jurisdiction to correct errors on settlement of decedent’s estate 
q ) 


in probate court; when complainant chargeable with neglect.—When 
a party seeks, by bill in equity, to correct errors of law or fact 
which have occurred on a settlement of a decedent’s estate in the 
probate court, under the statute (Code of 1876, § 3837), it must 
appear, both by averment and proof, that the complainant is 
without fault or neglect on his part; and if the complainant had 
knowledge of facts which should have put a person of ordinary 
prudence on inquiry, or if he had knowledge of the errors com- 
plained of, and did not then take steps for their correction, he is 
not sufficiently free from negligence to be brought within the letter 
or spirit of the statute. Cawthorn v. Jones, 82. 


27. Same.—Hence, on a bill filed by three sureties on the administra- 


tion bond of a deceased administrator against the administrator of 
their principal’s estate, to have corrected alleged errors of law or 
fact, occurring on the settlement of his administration, after his 
death, by his personal representative, it appearing that one of the 
complainants was present in person, and the others were repre- 
sented by attorneys-in-fact, on the settlement, that no fraud was 
practiced upon, or misrepresentations made to them, that the 
items of the account were not complicated, but were few and 
simple, and were examined by them, and it not appearing that, 
by the exercise of proper diligence, the alleged errors could not 
have been discovered and corrected, it is not shown that the com- 
plainants were without fault or neglect, and their bill can not be 
maintained. Jb. 82. 


28. Billin equity to subject equitable interest of debtor in land; when 


legal remedies must first be exhausted.—Such sureties, having paid 
up their pro rata share of the default of their principal, as ascer- 
tained and decreed on said settlement, further sought by their bill, 
without having prosecuted their demands to judgment against 
their principal’s personal representative, to subject to the payment 
thereof an equitable interest of their deceased principal in a tract 
of land which he had purchased and partly paid for, and the title 
to which was taken by his pansenel representative in his own 
name, on his paying the balance of the purchase-money,—held, 
that the complainants, having failed to exhaust their legal remedy, 


and giving no excuse for such failure, are not entitled to the aid of 
a court of equity. Jb. 82. 


29. When there is a misjoinder of parties complainant.—If such bill be 
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regarded in any other light than a creditors’ bill, the claims of the 

several sureties being several and distinct, and there being no 

such legal or equitable relation between them as would authorize 

them to sue jointly, there would be a misjoinder of parties com- 
lainant. Jb. 82. 

30. Errors in settlement by administrator; when bill to correct without 
equity.—To sustain a bill in equity for the correction of errors of 
law, or fact, in the final settlement of an administrator’s account, 
made in the probate court, the errors must not only be clearly 
pointed out, but the bill must show that the complainant has 
thereby suffered injury; and hence, a bill filed for that purpose, 
showing a void sale of lands by the administrator, but seeking 
also to recover the lands, and not to charge him with the proceeds 
of sale, and failing to show any money or other personal assets re- 
ceived by him, and not accounted for, is fatally defective. Massey, 
Adm’r, v. Modawell, 421. 

31. Equitable conversion of real into personal estate; what is, and when it 
takes effect.—A provision in a will directing that the testator’s real 
estate should be sold and converted into money, when his young- 
est child should become of age or marry, constitutes an equitable 
conversion of the real estate into personal property ; but this con- 
version does not and can not take effect until, by the terms of the 
will, the real estate can be sold; and, until that time, being real 
estate, both in equity and at law, the heirs, having by descent the 
legal title, have no right or pretense for going into equity to recover 
the possession. Jb. 42/. 

32. Same; joint recovery of the real estate by heirs and personal represen- 
tative.—The heirs and personal representative having no common 
right to such real estate, they can not sue jointly for its recovery ; 
nor can an heir, who is also the personal representative, maintain 
a suit for that purpose in his double capacity, the two interests 
being antagonistic and incompatible. Jb. 421. 

33. Sale under decree modified and affirmed on appeal; when merely 
irregular.—Where a sale of land was made by the register under 
a decree of the chancery court, foreclosing a mortgage, on a bill 
filed against the mortgagor and a junior encumbrancer of a part of 
the land, and the complainant became the purchaser, receivin 
from the register a conveyance, and being put in possession ; anc 
afterwards, on appeal to this court, the decree of sale was affirmed, 
with the modification, that the land not embraced in the second 
encumbrance should be sold first, and the land embraced therein 
should be sold only in the event of a deficit after the sale of the 
other land,—held, that the result of the proceedings on the appeal 
was to render the sale irregular, and subject to be set aside on 
proper application ; but that, until the sale was set aside by an 
order of the court, it would stand. Abernathy v. Moses, 381. 

34. Same; remedy to have sale set aside.—It may be, that a petition to the 
chancery court, bringing the parties interested in the sale before 
the court, would be the proper remedy to have the sale in such 
case set aside; but this point is not decided. Jb. 381. 

35. Same; when «@ bill filed to have sale set aside, a stale demand.—A bill 
by the junior encumbrancer, to have such sale set aside, and the 
lands resold under the decree as modified on appeal, and to have 
the rents applied to the satisfaction of the decree, filed more than 
nine years after the sale, and more than eight years after the 
modification and affirmance of the decree, without showing any 
excuse for the delay, is subject to demurrer on account of the stale- 
ness of the demand. Jb, 381 

36. Same; whether purchaser can be charged with rents for more than one 
year on setting aside sale—quexre.—Whether, if the sale were set 
aside on such bill, the complainant in the foreclosure suit, pur- 
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chaser at the sale, could be charged with rents for more than one 
year before the suit was brought, quere. Ib. 381. 

37. Bill to enjoin action of ejectment; when contains equity.—Land having 
been sold on a credit, the vendor retaining the title, taking the 
purchaser’s note for the purchase-money, and placing him in pos- 
session, the vendor, for a valuable consideration, transferred the 
note given for the purchase-money to a third party, whoalso ac- 
quired by purchase the vendee’s interest in the land, and took 
possession, but failed to obtain a conveyance from the vendor. 
Afterwards the land was sold by the sheriff under an execution 
issued on a judgment recovered against the vendor, after he had 
transferred the purchase-money note, and title was made to the 
purchaser, who thereupon commenced an action of ejectment for 
the recovery of theland. Held, ona bill filed by the sub-purchaser 
and transferee of the purchase-money note against the purchaser 
at sheriff’s sale, that the complainant had a perfect equity in the 
land, and that the defendant, having acquired by his purchase 
merely the naked legal title, held it as trustee for complainant, 
who could demand a conveyance of it at any time; and, there- 
fore, that the complainant was entitled to an injunction against the 
action of ejectment brought by the defendant forthe recovery of 
the land. Smith v. Spencer, 299. 

38. When consideration of transfer of note, attacked for fraud, sufficient. 
The consideration of the transfer of the purchase-money note 
having been in part a debt due from the vendor to the transferee, 
and in part debts due from the former to the latter’s minor brother 
and sister, which she agreed to assume, these debts aggregating 
the amount due on the note, it was further held, that the consid- 
eration of the transfer was adequate to support it against an attack 
for frand, made by the purchaser at the sheriff’s sale. Jb. 299. 

39. When there is no variance hetween allegations and proof.—It was 
further held that there was no substantial variance between the 
allegations and proof in such case, it being averred that the vendor 
was indebted to the transferee ‘‘as shown by his settlement, in the 
probate court of Greene county, of the estates of C. and D.,’’ and, 
‘in part payment of his said indebtedness,” the transfer was 
made ; and the proof showing that the consideration of the trans- 
fer was in part the vendor’s indebtedness to the transferee, and in 
part his indebtedness to the latter’s minor brother and sister, 
which she assumed. Jb. 299. 

40. Statute of limitations; when a bar to a billin equity to have absolute 
conveyance of land decreed a mortgage, and to redeem.—The statute 
of limitations is a complete defense to a bill in equity filed by a 
grantor in a conveyance of land, absolute on its face, to have the 
conveyance decreed a mortgage, and to redeem, when, at the time 
the bill was filed, the grantee and those claiming under him had 
held miopenivn possession of the conveyed premises for more 
than twelve years, during which time neither word nor act is 
alleged or proved, recognizing the grantor’s claim to the land. 
McCoy v. Gentry, 105. : 

41. Same; what will not operate to remove the bar.—The bar of the statute 
of limitations in such case can not be avoided by proof that, at the 
time of the execution of the conveyance, there was a parol agree- 
ment between the grantor and grantee, that the latter should hold 
the land in trust for the benefit of the former, when the proof 
offered to establish the trust proves also that the real design of the 
parties to the conveyance, in its execution, was to hinder and 
defraud the grantor’s creditors. Ib. 105. 

42. Specific performance of contract for purchase of land; when equity 
will not decree.—The specific performance of an executory contract 
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for the purchase of lands is never decreed, unless it is strictly 
equitable, and the complainant clearly shows that he is entitled to 
it. Hurst v. Thompson, 158. 

43. When bill for specific performance of contract of sale of land without 
equity.—In 1879, T. sold H. a tract of land for thirty bales of cot- 
ton, of a stated average in weight and class, or their value in 
money, fifteen bales to be delivered at a stated time in the fall of 
1880, and fifteen bales on Ist January, 1882, taking H.’s written 
obligation therefor, and placing him in possession, and executing 
bond for title on compliance by H. with the terms of sale. In 
November, 1880, H., having delivered to T. six bales of cotton, 
sold half of the land to S., 8. agreeing to deliver to T. half of the 
cotton called for by H.’s contract, tbat is, seven and a half of the 
nine bales due on the first installment, and half of the fifteen bales 
due lst January, 1882. S., in pursuance of his contract of purchase, 
paid to T. the money value of seven and a half bales of cotton, and 
also, under ai arrangement with H., paid for him the unpaid 
balance of his half of the first installment, being $83.30, making 
the whole amount paid by 8. to T $458.30; and thereupon H. 
transferred to 8. his bond for title, with indorsement thereon: ‘‘I 
hereby transfer to 8. the within bond as a collateral to secure him 
in the payment of an amount of money paid by him on my ac- 
count, and, after twelve o’clock on Monday next, to be disposed of 
in any way he desires, to raise the amount I am due him.” H. 
having failed to repay to 8. on the day specified the $83.30 which 
S. had paid T. for him, 8. soon thereafter delivered the bond to 
T., having written thereon and signed this indorsement: ‘‘In con- 
sideration of $458.30, I hereby transfer this bond to T., he having 
paid, as above stated, the amount, $458.30, H. having failed to 
comply with his contract as set forth in above transfer with said 
8.”’ Held, that a bill filed by H. against T. alone, not making 8. 
a party, seeking a specific performance of the contract of sale on 
the facts above stated, and not alleging that T. had any knowledge 
or notice, at the time he paid 8. the $458.30 and took up his bond, 
that 8. had purchased half of the land, and that H. owed §. only 
$83.30, and not offering to pay the balance due by him, and paid 
by 8. on the first installment, is fatally defective, and the com- 
plainant is not entitled to the relief prayed. Jb. 158. 

44. Specific performance of contract; what essential to relief.—A contract, 
to be specifically enforced in equity, must be affirmatively shown 
to be fair, just and equitable in all its parts, and its terms must be 
entirely settled and agreed on, leaving nothing for after negotia- 
tion and agreement. Derrick v. Monette, 75. 

45. Same; contract must be distinctly alleged and proved.—To entitle a 
complainant to a specific performance of a contract, the contract 
must be distinctly alleged, and must be established by clear and 
definite testimony. If the proof fails to establish the contract as 
alleged, or if any of its terms are left in doubt or uncertainty, re- 

lief can not be decreed. Jb. 75. 

ame; when proof fails to show contract.—D., desiring to purchase 

a tract of land in this State owned by M., a non-resident, wrote to 

him, offering to purchase the land at $1750, to be paid partly 

January 1st, 1881, and the residue, January Ist, 1882, and request- 

ing M. to fix the amount of the first payment at as small a figure 

as he could. To this M. replied, proposing to sell the land at the 

price offered, stating that he must have $1200 of the purchase- 

money on Ist January, 1881, and balance in twelve months, and 

adding: ‘‘Let me hear from you early, if you accept my proposi- 

tion.’’ To this letter D. replied on the same day it was received, 

enclosing for execution by M. a blank deed of bargain and sale, 
49 


46. 


DH 
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expressing a consideration of $1750, $1200 thereof to be paid on 
ist January, 1881, and the residue on Ist January, 1882, and naim- 
ing his wife as the grantee; and using this language in his reply: 
**Your acceptance of my offer at hand. I enclose a deed; please 
sign it. You can mail the deed to S. with directions to hand it to 
me, when I secure the payment of the money as stated in the 
deed, by notes with ond security, and specifying a lien retained 
on the land for the deferred payment. I consider the trade closed, 
and hope you will write soon. You get rent this year, and pay 
taxes for this year.’’ About seventeen days after the date of D.’s 
last letter, M., without executing or returning the blank deed re- 
lied: ‘I will have to back out of the trade for my place. .I have 
seen offered more than you offered me by J., and, as I am owing 
him some, have concluded to trade with him ;’’ and shortly there- 
after M. died. Held, on a bill filed by D. against the heirs and 
personal representative of M. fora specific performance of the con- 
tract, that the contract for the sale of the land was never completed, 
and that the complainant was not entitled to relief. Ib. 75. 


47. Bill by married woman to set aside consent decree, foreclosing mort- 


gage; when without equity.~ A bill by a married woman, seeking 
to set aside a decree in equity, rendered by consent of herself and 
husband, foreclosing a mortgage on land, her equitable estate, 
purporting to have been executed by herself and husband to an 
attorvey, to secure.a note for professional services rendered by the 
attorney, at the husband’s instance and request, but without her 
knowledge, in representing her in litigation in which her property 
was involved, which does not charge wrong or fraud on the part 
of the husband, or an active participation on the part of the at- 
torney, in procuring her signatures to the note and mortgage, and 
which, bet ema denying that she executed them, avers that she 
may have signed them, but that if she did, her signature thereto 
was “‘only obtained by the dictation, direction and control of her 
said husband,’’ while alone, without her knowledge of their con- 
tents, and that “it was the custom of her husband, whenever. he 
wished her to do or sign anything, to say to her, ‘do this or sign 
this,’ and it was equally her custom, in obedience to the unques- 
tioned and unquestionable control he had exercised over her, todo 
and sign whatever he bade;’’ and which, without negativing the 
idea that her husband was her trustee, clearly shows that he 
managed and controlled her property, and the litigation concern- 
ing it, and that she acquiesced in this with unquestioning trust and 
confidence,—is without equity; her signature to the note and 
mortgage being, under this state of facts, as binding on her as it 
would have been, had the papers been fully explained to her. 
Yonge >. Hooper, 119. 


48. Same.—The complainant, in such case, must also show that the 


decree obtained was inequitable, in order to be entitled to relief; 
and hence, the bill in this case was held to be defective on the 
further ground, that it did not deny that the professional services, 
the consideration of the note, were rendered, or that they were 
reasonably worth the sum charged. Jb. 119. 


49. Consent decree in favor of attorney against client; when may be 


opened.—Such decree, if rendered on answer and consent prepared 
for the wife and her husband by the attorney, while the relation of 
attorney and client existed, and at a time when he was engaged in 
active professional duties in defending the wife’s property, can not 
be sanctioned beyond a fair and reasonable compensation for the 
services rendered by him for her; and if the sum decreed is too 
large, this, on proper pleading and proof, will authorize a court of 
equity to open the decree, | set aside a sale made thereunder, 
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the decree standing as security only for the sum ascertained to be 
due, and the onus being on the attorney to prove the reasonable- 
ness of his charges. Jb. 119. 

50. Statutory lien on property of tax collector; its nature, and remedy for 
its enforcement.—The statutory lien on the property of a tax col- 
lector for the payment of ‘‘any judgment which may be rendered 
against him in his official ¢ apacity, for State or county taxes,’ 
etc., is not a right of property, but merely-the right to charge the 
property of the collector with the payment of his defaults, in pri- 
ority of subsequent alienations, incumbrances or liens; and for its 
enforcement there is no legal remedy, but like other liens of which 
possession is not an element, and for the enforcement of which 
specific legal remedies are not provided, it can be carried into 
etfect only through a court ofequity. Turner v. Teague, 554. 

51. When sureties not entitled to be subrogated to lien against property of 
principal.—Where, under an execution issued on a judgment at 
law obtained against a defaulting tax collector and the sureties on 
his official bond, in the name of the Auditor for the use of the 
State, lands of the collector were levied on and sold by the sheriff, 
and were purchased by the sureties at a sum sufficient to pay off 
and satisfy the judgment, which they paid, the sheriff executing to 
them a conveyance,and returning the execution satisfied, —held, 
on a bill in equity filed by the sureties against a subsequent mort: 
gagee, to enjoin an action of ejectment brought against them for 
the recovery of the lands, to be subrogated to the lien which the 
State had in priority of the mortgage, and to quiet their title, that 
the payment made by the sureties to the sheriff was not of the 
debt of their principal, but of their own debt for the purchase- 
money, Which, when received by the sheriff, was a satisfaction of 
the execution, a discharge of the bond, and an extinguishment of 
the lien incident to it, although the only interest obtained by them 
under the sale was the collector’s equity of redemption in. the 
mortgaged premises; and that, therefore, they were not entitled to 
the relief prayedfor. Ib. 554. 

52. Act establishing “Board for Improvement of River, Harbor and Bay 
of Mobile;’’ liability of Mobile county for work done under, and 
remedy of creditor.—In 1871, work was performed by a contractor * 
under a contract made by him with the “Board for the Improve- 
ment of the River, Bay and Harbor of Mobile,” toan amount, and 
for the purposes authorized by the act of 1867 creating the board. 
On the 19th April, 1873, an act of the General Assembly was ap- ' 
proved, prohibiting the issue of bonds of the county of Mobile to 
said hoard under the act of 1867, exceeding the sum of two hun- 
dred thousand dollars. Bonds to this amount having been issued 
to said board, and hy them expended for other improvements 
made under contracts with them, leaving nothing with which to 
pay said contractor, he brought suit, and, in 1881, recovered a 
judgment against said board, and caused an execution to be issued 
thereon, which was returned “no property found ;’’ and thereupon 
he filed a bill against the county of Mobile to compel payment of 
his judgment. Held, that the county was liable, and that the con- 
tractor could proceed directly against it for the enforcement of 
such liability. (The case of Mobile County v. Kimball, 54 Ala. 56, 
distinguished from this.) Slaughter v. Mobile Co., 134. ° 

53. Same; when claim for work done under its provisions barred by the 
statute of limitations.—In such case, the contractor’s cause of action 
against the county of Mobile accrued at the time when said board 
had expended the two hundred thousand dollars in the improve- 
ments authorized by the statute, and its assertion by him in no 
way depended on the previous prosecution of the board to insol- 
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vency; and more than six years having elapsed between the 
accrual of the right of action and the bringing of suit, his claim is 
barred by the statute of limitations. Jb. 134. 


54. Usury; when court of equity will not give interest on contracts tainted 


by.—When a mortgagor, as complainant, seeks equitable relief 
against usury, he is usually required to do equity by paying or 
tendering the principal with legal interest; but when, as in this 
case, the foreclosure of a mortgage securing a debt tainted with 
usury is sought by the mortgagee, and the usury is pleaded, no in- 
terest can be recovered. Dawson v. Burrus, 111. 


See ATTORNEY AND CLIENT; FRAUDULENT CONVEYANCES. 


II. PLEADING AND PRACTICE. 


55. Statute requiring suits to be brought in name of beneficial owner does 


not apply to suits in equity.—Section 2890 of the Code of 1876, 
requiring actions upon contracts, express or implied, for the 
payment of money, to be “‘prosecuted in the name of the party 
really interested,’’ whether he has the legal title or not, does not 
apply to suits in equity. Dawson v. Burrus, 111. 


.56. When trustee may file bill in his own namg to foreclose mortgage.—An 


agent or trustee, intrusted with the exclusive control and manage- 
ment of money of his principal or beneficiary for the purpose of 
lending it on interest, having, without disclosing his principal’s 
name in the transaction, made a loan thereof, taking a note there- 
for in his own name, secured by mortgage on land, which conveys 
the land to him, may maintain, in his own name, a bill in equity 
to foreclose the mortgage, the purpose of the suit being to reduce 
the money loaned to possession, an active duty imposed on him 
by the trust. Jb. 111. 


57. Same; beneficrary not a necessary party.—The principal or benefi- 


ciary, in such case, while he may be a proper party, is not a nec- 
essary party to the bill. Jb. 111. 


58. Bill to enforce vendor’s lien; when husband of sub-purchaser a proper 


party defendant.—Section 2892 of the Code of 1876, providing that 
a married woman ‘‘must sue and be sued alone, when the suit re- 
lates to her separate estate,’’ applies only to actions at law, and 
is inapplicable to suits in equity ; and hence, to a bill filed to en- 
force a vendor’s lien, the husband of a sub-purchaser of the land 
on which the lien is claimed, under a conveyance creating in her 
a statutory separate estate, is, on account of the interest which he, 
as husband and trustee, has in the rents and income of the land, 
a proper party defendant. Sims v. Nat. Com. Bank, 248. 


59. Same; when wife of vendor not a proper party defendant.—To a bill 


filed by the transferee of a promissory note given for purchase- 
money of land, to enforce the vendor’s lien, the wife of the vendor, 
who did not sign the deed, and whose inchoate right of dower is 
expressly recognized by the averments of the biil, and against 
whom no relief is sought, is nota proper party defendant. Jb. 248. 


60. Bill to enforce vendor’s lien; when adverse claimants can not be made 


parties.—In, suits to enforce liens of vendors for unpaid purchase- 
money, as in suits to foreclose mortgages, the general rule is, that 


adverse claimants can not be made parties for the purpose of liti-. 


gating their title in a courtofequity. Randle, Adm’r, v. Boyd, 282. 


61. Same; when adverse claimants proper parties.—But this rule is con- 


fined to such adverse claims of title as were derived from the 
vendor or vendee anterior to the purchase, or from a stranger 
either prior or subsequent thereto. Jb. 282. 


62. Same; when purchaser at tax sale may be made party defendant.—To 
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a bill filed to enforce a vendor’s lien on land for unpaid purchase- 
money, a purchaser of the land ata tax sale, made after the accrual 
of the complainant’s lien, may be properly joined as a party de- 
fendants Jb. 282. 

63. Bill in equity; rule as to joinder of defendants having separate in- 
terests.—Where the object of a bill in equity is lean, it is no ob- 
jection that the different defendants have separate interests in dis- 
tinct and independent questions, provided they are all connected 
with and arise out of the single object of the bill. Jb. 282. 

64. Bill in equity by surviving partner; when heirs of deceased partner 
necessary parties.—The title, legal or equitable, to lands owned by 
a partnership does not, like personal assets, devolve on the sur- 
vivor, but the interest of the deceased partner descends to his 
heirs, subject in equity to be converted into partnership effects 
and uses, for certain partnership purposes ; and hence, the heirs of 
the deceased partner are necessary parties to a bill filed by the 
surviving partner to foreclose a mortgage on land executed to the 
partnership, or otherwise to reduce the security afforded by the 
mortgage to money, and to his individual possession. Abernathy 
v. Moses, 381. 

65. Purchase by administrator at his own sale; parties to bill to set aside. 
To a bill in equity, seeking to set aside a purchase of land by 
an administrator at his own sale, all the intestate’s heirs are 
necessary parties; and hence, while the refusal of some of them 
to join as complainants is a sufficient excuse for making them de- 
fendants, it will not excuse the omission of them entirely as parties. 
Daniel v. Stough, 379. 

66. Same; when dismissal of bill to set aside, for want of parties, should 
be without prejudice.—lt the bill, in such case, is dismissed for 
want of parties, and some of the complainants are under the dis- 
abilities of coverture or ot infancy, the dismissal should be without 
prejudice. Ih, 379. 

67. Complainants claiming common recovery; both must recover.—Com- 
plainants claiming a common recovery must show a common right; 
and failing to do so, the suit must fail. Massey, Adm’r, v. Moda- 
well, 421. 

68. Bill to set aside fraudulent conveyance by judgment creditor; when 
does not constitute a ground for contesting the judgment.—On a bill 
filed by a corporation, seeking, as creditor of the grantor, to have 
a conveyance of land set aside as fraudulent and void, the fact 
that a judgment in which the demands of the corporation were 
merged, was rendered in the name of the stockholders, is not 
available as a defense to the parties claiming under the deed, 
when it is shown that the demands on which the judgment was 
founded, were just, and really belonged to the corporation, that 
the suit was commenced and prosecuted to judgment in the name 
of the stockholders, as beneficial owners, with the consent and b 
the acquiescence of the corporation, but through error and inad- 
verience, and there was no fraud, or collusion, or went of good 
faith. Lawson v. Ala. Warehouse Co., 289. 

69. Same; holder of legal title to judgment necessary party.—To the bill 
in such case the stockholders, holding, as they do, the legal title 
to the judgment in which the demands of the corporation were 
merged, are necessary parties; the right and interest of the. cor- 
poration in the judgment being strictly and purely equitable. 
Ib 289. 

70. Absence of necessary parties to bill in equity; how objection on account 
of, made.—It is the settled rule, that when a suit in equity can 
not be properly disposed of, on the merits, without the presence 
of absent parties, objection may be made at the hearing, or on 
error, or itmay be taked by the court ex mero motu. Ib 289. 








630 INDEX. 


CHANCER Y—Continued. 


. 71. Redemption at common law and under the statute; can not be blended in 
one bill.—The common law right of a judgment creditor to redeem 
the lands of his debtor which are under mortgage, is essentially 
different and distinct from the right to redeem under the statute ; 
and if it be possible, in any case, that the two rights can co-exist, 
and that the creditor may have an election to exercise either, 
they can not be blended in one bill, though the bill be filed in a 
double aspect, or in the alternative: as such a bill would present 
inconsistent and repugnant claims to relief, the relief which could 
be granted in one aspect being materially variant from that which 
could be granted in the other. Cramer v. Watson, 127. 

72. Injunction against judgment at law; when properly dissolved on denials 
in answer.—-Where a bill in equity seeks to enjoin a judgment at 
law on defenses which could have been made in the court of law, 
no relief can be obtained without averring and proving (1) that 
the complainant has a good and meritorious defense to the entire 
sause of action, or to so much thereof as he proposes by his bill to 
litigate ; (2) that his failure to defend at law was not attributable 
to his own omission, neglect or fault; and (3) that such failure was 
attributable to fraud, surprise, accident, or some act of his adver- 
sary ; and an injunction issued on the filing of such bill should be 
dissolved, when, by answer, these facts are denied. Weems v. 
Weems, 462. : 

73. Injunction; dissolution of on denials in answer.—As a general rule, 
subject to some exceptions, an injun«tion should be dissolved, 
when the answer contains a full, explicit and complete denial of , 
the allegations on which the equity of the bill rests. Jb. 462. 

74. Billin equity by corporation; averment of corporate powers.—While, 
in a bill in equity by a corporation, it is not necessary to set out 
the whole charter, it is safer to state, as fact, enough of the charter 
to show the business proposed to be engaged in; and if the power 
claimed be not implied in the name and purpose of the corpora- 
tion, it would be well to state, as fact, the language of the charter 
under which the right is asserted. Denniston v. Ala. Gold Life 
Ins. Co., 465. 

75. Petition by solicitor in equity for fees; when sufficient.—In a petition 
filed by a solicitor of recor of a creditor of an insolvent estate, in 
a suit pending in equity for the administration of such estate, seek- 
ing to establish a lien on funds of his client, which were in the 
hands of the register by virtue of decrees rendered in that suit, the 

arties being constructively before the court, and the court having 
fore it the record of the suit, the same particularity is not required 
as would be in a bill filed for like purpose; and hence, the peti- 
tion in this cause was held sufficient on demurrer, although it was 
indefinite in some of its averments, and failed to make parties de- 
fendant. Weaver v. Cooper, 318. 

76. Same; when notice dispensed with.—The only necessary party de- 
fendant to such a petition, the party for whose benefit the services 
were rendered, having appeared and answered, notice of the peti- 
tion was thereby dispensed with. Jb. 318. 

77. Exhibits-to bill in equity; may be proved vira voce at hearing, on 
proof of loss.—Exhibits to a bill in equity may be proved viva voce 
at the hearing without the production of the originals, when they 
are shown to have been lost; and if the defendant is entitled to one 
day’s notice under the rules of practice. a failure to object to the 
offered proof on that specific ground, is a waiver of it. Dawson v. 
Burrus, 111. 

78. Decree in vacation dismissing bill; when erroneous.—The absolute 
dismissal of a billin equity, in vacation, ona submission of the 
cause on demurrer and on motion to dismiss for want of equity, 
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without reserving to the complainant any right to amend, is a 
reversible error. Yonge v. Hooper, 119. 

79. Decree in vacation dismissing bill; when error.—Held, that the decree 
rendered in this cause, in vacation, dismissing complainant’s bill 
absolutely, without offering him an opportunity to amend, was 
erroneous. Massey, Adm’r, v. Modawell, 421. 


See supra, sub-title, JurispicTion AND GENERAL PRINCIPLES, 4, 
11-23, 29, 32, 39, 48; Error anpD APPEAL, 1. 


CHARGE TO JURY: 


1. Whengeneral charge on effect of testimony erroneous. —Where the tes- 
timony in a cause is neither very clear nor free from conflict, a 
general charge on its effect is not authorized. Seals v. Edmond- 
son, 295. 

2. General charge oneffect of evidence in favor of the State in criminal 
case; when can not be sustained.—A general charge to the jury ina 
criminal case, that if they believe the evidence, they should find 
the defendant guilty, is of doubtful propriety ; and if questioned, 
on appeal it can not be sustained, unless the evidence, in its 
character, is clear, conclusive, and without conflict, leaving no 
inference of fact to be drawn by the jury. Amos v. State, 498. 

When charge pretermitting time and venue as necessary to conviction 
free from error.—The court having ex mero motu instructed the 
jury in a criminal case, that proof of time and venue was necessary 
to a conviction, gave, at the written request of the State’s solicitor, 
a charge, in which the questions of time and venue were entirely 
pretermitted, but, after having given another written charge at his 
request, further instructed the jury that these written charges must 
be taken by them in connection with the general charge of the. 
court,—held, that this last instruction supplied the omission as to 
time and venue in the written charge, and healed the apparent 
error. Cunninghamv. State, 51. 

4. Same.—The refusal by the primary court to give a charge requested 
by the defendant, in a criminal case, asserting that ‘‘nothing can 
be considered against the defendant, except that which clearly 
appears in the evidence,’’ is free from error. Ming v. State, 1. 

Instructions to jury; when properly refused.—Instructions requested, 
which require additional or explanatory instructions to prevent 
them from misleading or confusing the jury, are properly refused. 
Clifton v. State, 473. 

Charges unsupported by the evidence should be refused.—Charges 
should always be framed in reference to the testimony; and if a 
charge asked raises an inquiry on a matter of fact, of which there 
is no testimony, it should be refused. M. & E. R. R. Co. v. 
Kolb, 396. 

Abstract charge; when error to give.—If, on appeal, this court is 
reasonably convinced that an abstract charge given at the request 
of the appellee, although asserting a correct proposition of law, has 
misled the jury, the charge will be held error. Herring, Farrell & 
Sherman v. Skaggs, 446. 

8. Whencharge presumed to have been requested in writing.—This court 
will presume that a general charge in favor of the appellee 
was requested in writing, on the mere failure of the record to 
affirm that a request therefor was preferred in writing. Seals v. 
Edmondson, 295. 


CODE. e 


1. § 403. Bond of tax collector; lien of. Turner v. Teague, 554. 
2. § 415. Sale of personal property for taxes. Rodgers v. Gaines, 218, 
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3. § 494, subd. 5. Distilling spirituous liquors. Grant v. State, 13. 
4. §§ 522-5. License and Ratulity of innkeepers. Lanier v. Young- 
blood, 587. 
5. § 849. Committee to examine books, etc., of county treasurer. 
Lewis v. Lee County, 148. 
6. §§ 1549-51. Liability of innkeepers. Lanier v. Youngblood, 587. 
7. § 1587. Penalty for injury to cattle. McKenzie v. Gibson, 204. 
8. § 1698. Charges for freight by railroad companies. Lotspeich v. 
Central R. R. Co., 306. 
9. § 2121. Statute of frauds. Thornton v. Guice, 321. 
0. § 2139. Bill of lading by common carriers. M. & E. R. R. Co. v. 
Kolb, 396. 
11. § 2166. Registration of mortgages on real estate. Watt v. Parsons, 
202; Tutwiler v. Montgomery, 268. 
12. § 2238. Possession of plantation and dwelling by widow. Jenks v. 
Terrell, Adm’r, 238. 
13. § 2450. Ap lication for sale of decedent’s land for payment of 
ebts. Meadows v. Meadows, 356. 
14. § 2568. Filing claims against insolvent estates. Clark, Adm’r, v. 
Guard, 456. 
15. § 2578. Distribution of insolvent estate. Clark, Adm’r, v. Guard, 
456. 
16. § 2648. Acts of register as probate judge. Bean, Adm’r, v. Chap- 
man, 140. 
- 17. § 2706. Husband’s trusteeship of wife’s statutory estate. Cook v. 
Meyer Bros., 580. 
18. §§ 2711-12. Liability of wife’s statutory estate for support of family. 
Judge, Adm'’r, v. Wright, 324; Wright v. Strauss & 
Co., 227. 
19. § 2731. Jurisdiction o chancellors to relieve married women of dis- 
abilities of coverture. Cook v. Meyer Bros., 580. 
20. § 2809. Probate judge custodian of certain funds of minors. Brad- 
ley v. Harden, Adm’r, 70. 
21. § 2822. Conveyance of homestead. Dawson v. Burrus, 111; Hood 
v. Powell, 171; Vancleave v. Wilson, 387; Motes v. Carter, 
553. 
22. §§ 2824-5. Exemptions from administration. Mi'cham & Smith v. 
Moore, Adm’r, 542; Hubbard v. Russell, 578. 
23. §§ 2830-40. Exemptions. Ex parte Redd, 548. 
24. § 2881. Redemption of real estate by judgment creditor. Cramer 
v. Watson, 127. 
25. §§ 2887-8. Redemption of real estate; permanent improvements. 
Cramer v. Watson, 127. 
25a. § 2890. Suits; by whom brought. Dawson v. Burrus, 111. 
26. § 2892. Suits by husband and wife. Bush v. Garner, 162; Sims v. 
Nat. Com. Bank, 248; Parsons v. Woodward, 348. 
27. §§ 2942-7. Actions for recovery of personal property in specie. 
Cooper v. Watson, 252. 
28. § 2956. Use and Occupation. Fielder, Ex’r, v. Childs, 567. 
29. § 3040. Composition of debts. Singleton, Hunt & Co. v. Thomas, 
205. 
30. § 3045. Proof of statutes of other States. Johnson v. State, 483. 
31. § 3058. Competency of parties as witnesses. Wood, Ex’rax, v. 
Brewer, 259. 
32. § 3107. Bill of exceptions. Pearce v. Clements, 256; Parsons v. 
Woodward, 348. 
33. § 3109. Charges to jury on request. Cunningham v. State, 51. 
34. § 3156. Amendment of complaint. Foster v. Napier, 595. 
35. §§ 3161-2. Rehearing at law. Freeman v. Gragg, 199. 
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36. 
37. 
38. 
’ 39. 
40. 
41. 
42. 
43. 
44. 


§ 3207. Conveyance by sheriff of lands sold by his predecessor. 
McCall, Ex’r, v. White, 562, 
§ 3229. Statute of limitations of three years; openaccount. Clark, 
Adm’r, v. Guard, 456. 
§ 3237. By of limitations of sister States. Wright v. Strauss 
t Co., 887. 
§§ 3342-5. Trial of right of property. Shahan v. Herzberg, 59. 
§§ 3440 et seg. Mechanic’s lien. Chandler v. Hanna, 390. 
§ 3476. Motion by sub-tenant to vacate attachment. Lehman Bros. 
v. Howze, 302. 
§ 3753. Jurisdiction of chancery court over non-resident defendant. 
Sayre v. Elyton Land Co., 85. 
§§ 3830-1. Decree against non-resident defendant. Sayre v. Elyton 
Land Co.. 88. 
§§ 3834-5. Decree against non-resident defendant. Sayre v. Elyton 
Land Co., 85. 


. § 3837. Bill in equity to correct errors in settlement in probate 


court. Cawthorn v. Jones, 82; Massey, Adm’r, v. Moda- 
well, 421. 


. § 3908. Execution on decrees for foreclosure of mortgage, etc. 


Sayre v. Elyton Land Co., 85. 


. § 3977-90. Extradition. Ex parte State of Alabama, in re Mohr, 503. 
. §§ 4071-4. Bastardy. Smith v. State, 11. 
- § 4159. Failure of circuit clerk to perform official duty. Chapman 


v. State, 20. 


. § 4188. Seduction. Cunningham v. State, 51; Wilson v. State, 527. 
. § 4239. Obstructing railroad. Clifton v. State, 473. 
2. § 4274. Engaging in business withouta license. (Grant v. State, 13; 


Hochstadler v. State, 24; McCreary v. State, 480. 


. § 4344. Burglary by breaking into railroad car. Johnson v. State, 483. 
. § 4361. Petit larceny. Henry Johnson v. State, 523. 
. § 4369. Trading in farm products between sunset and sunrise. 


Reese v. State, 18. 


. §§ 4419-20. Trespass after warning. McLeod v. McLeod, 42; Bo- 


hannon v. State, 47. 


7. § 4455. Hard labor. State, ex rel. v. Coleman, 550. 
- §§ 4465 et *~ Hard labor. State, ex. rel. v. Coleman, 550. 
. §§ 4651-2. W 


arrant for criminal offense, issued by justice of the 
ace. Johnson v. State, 21. 


. § 4731. Hard labor. State, ex. rel. v. Coleman, 550. 

- §§ 4732 et seg. Drawing juries. Green r. State, 26. 

- § 4806. Indictment for retailing. McCreary v. State, 480. 

. § 4872. Service of venire on prisoner in capital case. Kenan v. 


State, 15; Shelton v. State, 5. 


. § 4874. Special venire for capital case. Shelton v. State, 5; Posey 


v. State, 490. 


. §4911. Change of venue in criminal cases. Posey v. State, 490. 


COMMON CARRIER. 


1. Railroad company; custom or usage as to delivery of freight.—The 





rules observed by shippers in their general transactions with the 
depot agent of a railroad company touching the delivery of freight 
for shipment, if continuous or general, though not universal, may 
grow into a usage, authorizing others to treat it as the proper rule, 
and as an element of the contract of shipment, although the usage 
may be in conflict with regulations established and promulgated 
by the company’s superintendent, known to the shippers, and no 
notice of it is traced to the superintendent. Montgomery & Eu- 
faula R. R. Co. v. Kolb, 396. 
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2. Same; must keep itself informed as to habits or usages of its depot 


a 


agent.—It is the duty of a railroad corporation to keep itself in- 
formed as to the manner in which its Jeoet agents conduct their 
agency, and as to their habit or usage in the matter of receiving 
and delivering freight; and it can not escape responsibility for the 
consequences of a usage which its own ‘trusted agents had _ per- 
mitted to grow up, and to be acted upon, on the ground that such 
usage is contrary to its established regulations, and was not known 
to its superintendent, or managing agent. Jb. 396. 
. Delivery of goods for carriage; when affected by usage.—‘‘Proof of a 
constant and habitual practice and usage of a common carrier to 
receive goods’’ for transportation ‘‘when they are deposited for 
him in a particular place, without special notice of such deposit, 
is sufficient to show a public offer by the carrier to receive in that 
mode, and to constitute an agreement between the parties, by 
which the goods, when so deposited, shall be considered as de- 
livered to him, without any further notice.’”’ Jb. 396. 
. Same.—A deposit of cotton in a street along the side of the platform 
of a railroad depot, or in the railroad cotton-yard, for shipment, 
in pursuance of a custom or usage adopted or sanctioned by the 
depot agent, may amount to a delivery to the railroad company, 
chou no receipt is given by the agent to the shipper, and such 
usage or custom is contrary to the established regulations of the 
company, known to the shipper, and no notice thereof is traced to 
the superintendent or managing agent of the company. Jb. 396. 
. Delivery of goods to common carrier; when liability not affected by 
failure to give receipt.—While the statute (Code, § 2139) makes it 
the duty of common carriers to give receipts for merchandise de- 
livered to them for transportation, their failure to do so can not 
vary their liability, if delivery is satisfactorily shown. Jb. 396. 
When charge as to identification of property free from error.—In an 
action against a railroad company for the loss of nine bales of 
cotton, alleged to have been delivered to defendant, with other 
cotton, for shipment, for which no receipt was given, a charge in- 
structing the jury that it was not necessary to identify the cotton 
by marks or brands, or by a certain number of pounds, but that 
they must be satisfied ‘‘in regard to the nine particular bales of 
cotton,’’ either by average, or by some other means, so that they 
could say that the nine bales of cotton sued for were owned by the 
plaintiffs, is free from error, there being evidence tending to show 
the average weight, class and value of the cotton. Jb. 396. 


See RaAILRoADs. 


COMMON LAW. 


1. Presumed to prevail in Georgia.—In the absence of proof to the 


contrary, the common law is presumed to prevail in Georgia, 
Bradley v. Harden, Adm’r, 70. 


COMPOSITION OF DEBTS. 


1. Composition of debts; section 3040 of the Code construed.—The sole 





purpose of section 3040 of the Code of 1876 was to render opera- 
tive and valid written contracts, intended in good faith by the 
parties to operate as a composition of debts, and executed without 
a release under seal, and without a new or additional considera- 
tion, which were inoperative under the rules of the common law. 
Singleton, Hunt & Co. v. Thomas, 205. 

. Same.—The dictum in Hart v. Freeman, 42 Ala. 567, that section 
3040 of the Code of 1876 ‘‘requires settlements for the composition 
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COMPOSITION OF DEBTS—Continued. 


b 


of debts to be in writing,’’ is manifestly erroneous as a general 
proposition, although correct as to that particular case. Ib. 205. 

3. Same; good, when part of debt secured by guaranty of third party, al- 
though not in writing.—While neither the payment nor the promise 
by a debtor to pay a part of a debt, will operate an extinguishment 
ot the whole, yet, when the creditor receives a guaranty of a part 
of the debt from some responsible third party, or receives the 
obligation or note of the debtor therefor with some other person 
as surety, in full satisfaction, this will operate a discharge of the 
entire debt, although the agreementis notin writing, the statute 
having no application to such a case. Jb. 205. 

4. Admissibility of evidence; res inter alios acta.—The defense to an 
action on an account being, that the ‘creditor had accepted the 
debtor’s notes for a part of the debt, with sureties, in full settle- 
ment and satisfaction, which was controverted by the plaintiff, the 
fact that the defendant had made similar settlements with other 
creditors, the plaintiff not being connected therewith, is res inter 
alios acta, and irrelevant, and inadmissible. Ib. 205. 


CONFEDERATE MONEY. See Guarpiaxn arp Warp. 
CONSTITUTIONAL LAW. 


1. Fourteenth Amendment of Constitution of United States; a limitation 
on the powers of the States.—The Fourteenth Amendment of the 
Constitution of the United States is, according to its plain lan- 
guage, and the clear exposition of its terms by the Supreme Court 
of the United States, a limitation on the powers of the States, and 
not a protection against the wrongs individuals may commit 
against life, liberty or property; but these are left to State conser- 
vation, or provided for elsewhere. Green v. State, 26. 

2. Same; rule of construction.—After a review of the decisions of the 
Supreme Court of the United States, construing the Fourteenth 
Amendment to the Federal Constitution, the query is propounded, 
whether the true rule of construction is not as follows: When- 
ever a State, by its laws as interpreted, denies to any person within 
its jurisdiction the protection it extends to others, or withholds 
from any citizen equal privileges and immunities with all other 
citizens of the United States, then such State violates the amend- 
ment; and such violation is complete, whenever an injurious 
discrimination is expressed in a statute, or is shown in an official 
act of the executive of the State, or before the judicial department 
of last resort, when the question comes before the one or the other 
for official and final action; but if the alleged violation be an act, 
or failure to act by a subordinate or inferior officer, in a matter not 
final in its character, but only preparatory or preliminary in its 
purpose, then it is not the act of the State, and does not violate 
the amendment, unless it be a matter cognizable before, and 
brought to the knowledge of the courts, and its redress is denied 
by that department of the government. Jb. 26. 

3. Proviso to act prohibiting sale of intoxicating liquors in Monroe and 
other counties; when unconstitutional as discriminating in favor of 
domestic liquors.—The proviso to the act of February 23, 1881, 
prohibiting under penalty the sale or other disposition of spiritu- 
ous, vinous or malt liquors, or intoxicating beverages or bitters in 
Monroe or other counties (Pamph. Acts, 1880-1, p. 169), that noth- 
ing contained in the act ‘“‘shall prevent any person from selling 
wine, in quantities less than one quart, made in this State from 
grapes raised therein,’ being a discrimination against imported 
wines manufactured from grapes raised in any of the other States, 
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CONSTITUTIONAL LAW—Continued. 


or in foreign countries, and in favor of wines manufactured from 
apes raised in this State, is violative of the Constitution of the 
Jnited States, and void. McCreary v. State, 480. 


4. Same; when remainder of act unaffected by unconstitutionality of 


proviso.—The unconstitutionality of such proviso does not affect 
the remainder of the act, but it is left in full force and effect, 
operating to prohibit the sale or other disposition of any spirituous, 
vinous or malt liquors, or intoxicating beverages or bitters in the 
counties designated, save for the purposes expressly excepted from 
the operation of the act; and hence, the fact that wine sold by a 
defendant indicted for a violation of the act was raised by him on 
his own premises in this State, is no defense to the indictment. 
Ib. 480. 


5. Act establishing the ‘‘ Board for the Improvement of the River, Harbor 


and Bay of Mobile,’’ constitutional.—On the 16th February, 1867, 
an act was approved, establishing the ‘‘ Board for the Improve- 
ment of the River, Harbor and Bay of Mobile’? (Pamph. Acts, 
1867, p. 507), requiring the President and Commissioners of 
Revenue of Mobile County to issue bonds of the county to the 
amount of one million of dollars, to be delivered to the said board, 
for the improvement of the river, hatbor and bay of Mobile, when- 
ever the board required them, and requiring said president and 
commissioners to levy and cause to be collected such taxes as may 
be deemed proper to pay such bonds, empowering said board to 
receive the bonds and apply them or their proceeds to the im- 
provement of said river, bay and harbor, such improvement to be 
made in such manner as the board may direct, and authorizing 
them to make any rules and regulations, and to assess dues or tolls, 
to be collected on vessels or water crafts, and to do any act they 
might deem proper, ‘‘to effect the objects of this act.’’ Held, that 
it must be presumed that the act was passed and approved by and 
with the consent of the tax-payers of Mobile county, made known 
through their representatives, and it was a valid and constitu- 
tional enactment. Slaughter v. Mobile Co., 134. 


6. Same; obligation of contract made by the board beyond legislative * 


power to impair.—The legislature has no more power to impair the 
obligation of a contract made pursuant to its authority than it has 
to impair the obligation of a contract made between individuals 
under like conditions ; and hence, work having been done and ac- 
cepted under a valid and binding contract made with said board, 
it was placed beyond legislative power to impair its obligation. 
Ib. 134. 


See Taxes, 2. 


CONTEST OF EXEMPTIONS. See Exemptions. 


CONTRACTS. 


1. Board for the Improvement of the River, Harbor and Bay of Mobile; 


2. 


contracts made by, binding on Mobile county.—Contracts made by 
the Board for the Improvement of the River, Harbor and Bay of 
Mobile, for the purposes contemplated by, and within the scope 
and limitations of the act establishing it, were valid and binding 
on the county of Mobile, imposing on it a liability for their pay- 
ment.. Slaughter v. Mobile County, 134. 

Same; obligation of such contracts beyond legislative power to impair. 
The legislature has no more power to impair thé obligation of a 
contract made pursuant to its authority than it has to impair the 
obligation of a contract made between individuals under like con- 
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ditions ; and hence, work having been done and accepted under a 
valid and binding contract made with said board, it was placed 
beyond legislative power to impair its obligation. Jb. 134. - 


3. Forfeiture in contract for sale of land; when waived.—Where a con- 





tract for the sale of land provided that, on failure of the purchaser 
to pay an installment of the purchase-money at the time it became 
due, the contract should cease to be one of sale, and become a 
lease for a stated period, and the installment then falling due 
should be considered as rent, and the purchaser only paid a part 
of such installment at the time it became due, but soon thereafter 
paid the balance, which was received by the vendor without ob- 
jection, the vendor, by receiving such balance, waived his right to 
claim the failure to pay the installment at the time it became due 
as a forfeiture of the contract of sale. Hurst v. Thompson, 158. 


4. Executed contract, based on illegal consideration; when courts will 


not interfere.—When a contract, based on a consideration contrary 
to law, immoral, or opposed to public policy, has been fully and 
voluntarily executed, and the parties are in pari delicto, the courts 
will not interfere, at the instance of either, to disturb the rights 
which the other has acquired. Hill v. Freeman, 200. 


5. Rule of eonstruction.—In the construction or interpretation of all 


contracts, oral or written, the object is toascertain, and, it possible, 
to effectuate the intention of the parties, so that performance may 
be enforced according to the sense in which they mutually under- 
stood it at the time it was made; and it is ‘necessary to read and 
examine the mode in which the contract is expressed, to consider 
the situation of the parties, the subject-matter, and the object it 
is intended to accomplish, and to take into consideration, and, if 
possible, to give effect to every word and clause. Mason v. Ala. 
Iron Co., 270. 


6. Contract construed.—The Alabama Iron Company, owning a tract of 





land on which was timber suitable for making charcoal, and de- 
siring to convert all available timber into charcoal, entered into a 
written contract with M., by which the latter after undertaking to 
convert the timber into charcoal, and to deliver it to the company, 
agreed to ‘‘commence delivering said coal as soon as he can get 
ready to do so, by commencing work at once, and pushing the 
job as fast as he can, and to send six hundred bushels each and 
every day after commencing to send coal, Sundays and extreme 
rainy days only excepted, until all the timber on said land is made 
into charcoal and sent in.’’ And the company, aiter promising to 
pay four cents. per bushel for the charcoal delivered, agreed ‘‘to 
pay as follows: As fast as the work progresses in said job, and the 
charcoal is delivered as before specified, to furnish corn and sup- 
plies from their store at Alabama Furnace, necessary to carry on 
said job of coaling, at their regular selling prices. And the said 
M. agrees that he and all employed in said job will get all their 
supplies of every kind from the store of the said Alabama Iron 
Company,as before mentioned. The said Alabama Iron Company 
does not agree to pay much, if any money as the job progresses, 
but what money may be cleared in said job by said M. at the com- 
pletion of said job will be due.’’ Held, in a suit by M. against 
the company for a breach of the contract, that the contract imposed 
on the company the duty to furnish M. and his employees with 
corn and supplies necessary to carry on the work, not only while 
the charcoal was being delivered, but while M. was engaged in 
doing and having done work which was necessary and contem- 
plated to be done, before there could be a delivery of the coal; 
and that a refusal by the company to so-furnish corn and supplies, 
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not justified by a default on the part of M., was a breach of the 
contract, giving to M. an immediate cause of action. Ib. 270. 

. When only one action lies for breach of contract.—For the breach of 
such contract only one action lies, in which the plaintiff must re- 
cover his entire damages, though the period of performance has 
not expired at the time the action is commenced. Jb. 270. 

Action for breach of contract; measure of damages.—The measure. of 
damages which the plaintiff is entitled to recover in an action on 
such contract, is the profits which he could have secured, if he had 
been permitted to perform the contract; and hence, evidence of 
expense incurred by the plaintiff in building houses on the land 
for the occupancy of himself and res and in bringing the 
employees to the land, is inadmissible. Jb. 270. 

: 9. How construed.—Contracts must be construed with reference to the 

domicil of the contracting parties, especially if the domicil is the 
recognized place of performance. Judge, Adm’r,v. Wright, 324. 
10. By what law governed.—As to the nature, obligation and interpreta- 
tion of a contract, the lex loci contractus governs; but as to the 
forms, or methods, or conduct of process, or remedy the lex fori 
applies. Jb. 324. 
11. Liability of wife's statutory separate estate for articles of comfort and 
support of household; pat et 8 only to domestic contracts.—The lia- 
bility of the wife’s statutory separate estate for contracts for 
articles of comfort and support of the household, ete., being stat- 
utory, and not-arising from contract (Code of 1876, § 2711), does 
not extend to contracts made and performed in another State, in 
which the contracting parties are domiciled. Jb. 324. 
12. As to specific performance of contracts, see Cuaxcery, 42-6. 
13. As to contracts for sales of personal property, see SaLes. 
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See Composition or Desrs; Detinve; Corporations. 





CORPORATIONS. . 


1. Special act construed.—Under the act establishing it, the ‘Board 
for the Improvement of the River, Bay and Harbor of Mobile’ 
were created a body corporate, and, as such, made trustees to carry 
into effect the purposes of the act, their duty and responsibility 
being official and fiduciary, extending only to the fund, which, 
under the act, they céuld command and coerce. Slaughter v. Mo- 
bile County, 134. 

Capital stock of corporations; statutory mode for increasing must be 
pursued.—When a corporation relies upon a grant of power from 
the legislature to do an act, it ix as much restricted to the mode 
prescribed by the statute for its exercise, as it is to the particular 
thing allowed to be done; and hence, if the legislature prescribes 
a mode for the increase of its capital stock, and that mode is not 
pursued, the statute would furnish no authority for the increase, 
and would not impart to the subscriptions for such increased stock 
and notes given therefor a validity or obligation not otherwise 
attaching to them. Grangers’ Life & Health Ins. Co. v. Kam- 
per, 325. 

3. Corporation under general law; office of declaration.—When a cor- 
poration is sought to be organized under the general law, the 
declaration which the law requires to be signed and recorded is an 
Pty mage by the corporators, under the name designated, and 
for the objects expressed, of the corporate powers and capacity the 
law confers, and a statement of the principal constituents of the 
corporation—its name, the objects for which it is formed, the 
amount of its capital stock, the names of the stockholders, and the 
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quantity of interest each has in the capital stock; and if more be 
introduced therein, it is mere surplusage, not adding to, or detract- 
ing from the force of the declaration. Jb. 325. , 

4. Same; what constitutes the charter.—Of every corporation formed 
under the general law, the law itself, and not the declaration of 
incorpcration, or the constitution and by-laws adopted for cor- 
porate government, becomes the charter and enumerates the 
powers which are to be exercised, and the nature and extent of the 
corporate franchises and privileges ; and hence, the expression in 
the declaration of incorporation of a life insurance company, filed 
under the general law, that it was the intention and privilege of 
the company to increase its capital stock and number of shares 
whenever deemed proper and expedient, did not authorize an in- 
crease of the capital stock at the mere will of the company, and in 
such mode as it might elect. J. 325. 

5. Hare no implied power to change capital stock.—Corporations have 
not, either at common jaw or under the statute, an implied power 
to effect achange in its capital stock, but such change can only be 
effected by legislative sanction. *Jb. 325. , 

6. Life insurance company organized under general law in 1874; increase 
of stock by, veid.—An attempt by a life insurance company, organ- 
ized in 1874 under the general law, to increase its capital stock 
beyond the limit fixed by its charter was ultra vires, and the in- 
creased stock issued by the company was therefore void, con- 
ferring on the holders no rights, and subjecting them to no 
liabilities. Jb. 325, 

Subscription to stock of corporation a contract; when without consid- 
eration. —A subscription for the stock of a corporation is a contract, 
and, like other contracts, must be supported by -a consideration. 
The consideration upon which it rests is the right secured by it 
of membership in the corporation, and the interests accruing from 
membership ; and when these are not secured, and can not legally 
result from the subscription, it is wanting in consideration, as are 
notes or other obligations given for its payment. Jb. 325. 

What essential to creation. No particular words or expressions are 
essential to the creation of a corporation; but if the legislative 
intention is manifested clearly to clothe an association of persons 
with rights, privileges and powers, to be enjoyed and exercised by 
a collective name, and for designated purposes, and in a cor- 
porate capacity, the association, by implication, is a corporation. 
Ib. 325. 

Extraterritorial existence and powers.—A corporation can have no 
legal existence beyond the territorial boundaries of the sovereignty 
by which it is created, and it can transact business: within the 
scope of its powers in other sovereignties only upon such terms 
and conditions as such sovereignties may provide; and whether 
only terms and conditions are prescribed, upon which a foreign 
corporation is permitted to exercise its powers, whether there is 
concurrent action of two or more States in the creation of a single 
corporation, or whether a domestic corporation is created, is a 
question of legislative intent. Jb. 325. 

When special act creates a corporation, and not merely confers on a 
foreign corporation a license to transact business.—The Grangers’ 
Life and Health Insurance Company having been incorporated in 
this State, the legislature of the State of Mississippi afterwards 
passed an act, entitled ‘‘ An act to authorize the Grangers’ Life 
and Health Insurance Company to create and establish branch 
departments in this State.’’ and providing that said company, 
‘‘incorporated by, and under the laws of the State of Alabama, be 
and the same is hereby authorized and empowered to create and 
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establish in this State one or more branch departments thereof, 
whenever there shall be subscribed to, and paid into said com- 
any, or secured to the satisfaction of the president and general 
ard of directors thereof, one hundred thousand dollars as capital 
stock for such branch department, so created and established, the 
said stock to be subscribed for, and owned by, and the directors 
of any such branch department to be, citizens of the State of Mis- 
sissippi ;’’ and further providing that whenever any such depart- 
ment or departments shall be created and established, the said 
company ‘“‘shall be regarded as a home company, and shall be 
entitled to, and may exercise and enjoy all the rights, privileges, 
immunities and exemptions of life insurance companies incor- 
porated by the laws of the State of Mississippi ;’’ and making it the 
duty of the Auditor of said State, on the creation and establish- 
ment of any such branch department, to give to the officers or 
agents of said company a certificate ‘‘stating the same, and author- 
izing it to do business as a domestic life insurance company of Mis- 
sissippi.’”’ Held, 

(a) That the effect of this act was not merely to license, or to 
enable the corporation formed in this State to transact business 
and exercise its powers in Mississippi, but to create a corporation 
having the same name, and like franchises as the corporation 
formed in this State. 

(b) That while there may have been a purpose, that of the 
domestic corporation thus formed the corporation of this State 
should be a constituent, and that some undefined relations should 
exist between the two corporations, this purpose did not change 
the scope, operation and effect of the act; but that the two cor- 
porations were distinct legal entities, and the act of incorporation 
of each was confined to the territorial limits of the sovereignty 
from which it proceeded. Ib. 325. 


See Cuancery, 1, 74. 


COURT, PROBATE. 


1. 


bo 


When order for sale of decedent’s lands void. See Robertson v. 
Bradford, 116. 


. Conclusiveness of recitals in decree on collateral attack. See Mas- 


sey v. Smith, 173. 


. Presumption in favor of grant of administration de bonis non. See 


Morgan v. Casey, Adm’r, 222. 


. When court has no authority to decree sale of widow’s dower. See 


3 
4 
5. 
6 


Jenks v. Terrell, Adm’r, 238. 
Proper practice on settlement of insolvent estate, when contesting 
creditor appeals. See Clark, Adm’r, v. Guard, 456. 


. Decree ordering conveyance to be made to sub-purchaser of lands 


at administrator’s sale, coram non judice. Pruitt v. Holly, 369, 


CRIMINAL LAW. 


1. 





I. Agent. See Acency, 10, 11. 
II. Appra.. 


Appeal in criminal cases; can not be prosecuted by an escaped pris- 

oner.—An escaped prisoner, who has been convicted of crime, can 
not be permitted to prosecute an appeal in this court to reverse 
the judgment of conviction, until he submits himself again to the 
custody of the law, and to the jurisdiction of the court. (Over- 
ruling Parsons v. State, 22 Ala. 50.) Warwick v. State,.186. 











Oo 








INDEX. 641 


CRIMINAL LAW—Continued. 
z. 


Same; when motion to dismiss will be granted.—Hence, in this case, 
an appeal from a conviction of murder, it being shown to the sat- 
isfaction of the court, that the prisoner had escaped from the 
custody of his jailer, and was a fugitive from justice, it was ordered, 
on motion of the Attorney-General, that the appeal should be dis- 
missed, unless it is made to appear, on the regular call of the 
docket of the Division from which the appeal was taken, at the 
next term of this court, that the prisoner had submitted himself 
to the jurisdiction of this court, by returning to the custody of the 
proper officer of the law. Jb. 186. 


3. Same; evidence in support of motion to dismiss.—The motion to 


dismiss the appeal in such case may be granted on affidavits 
showing that the prisoner had escaped from custody, and was a 
fugitive from justice, without previous: notice to the appellant or 
his counsel. Jb. 186. 


See ERROR AND APPEAL. 


Ili. Assavu_t AND BATTERY. 


. What is a fatal variance.—Where an indictment charges an assault 


and battery ‘‘with a weapon, to-wit, a gun,’’ and the evidence 


shows that the offense was committed without a weapon, as with 
the hand or fist, this is a fatal variance. Walker v. State, 17. 


. Warrant of arrest; when sufficient.—A warrant of arrest issued by 


a justice of the peace for an assault and battery, which is signed 
by the justice with his name and the initials of his office, is directed 
‘to any constable of the county,’’ states the county in which it 
was issued. the defendant’s name, and the offense charged by its 
general designation, conforms substantially to the requirements of 
the statute (Code of 1876, §§ 4651-2), and constitutes on its face a 
legal warrant. Johnson v. State, 21. 


. Same.—The omission from such a warrant of the pronoun me after 


the word ‘‘before,’’ in stating before whom the complaint was 
made, is a mere clerical misprision, and does not vitiate the war- 
rant. Jb. 21. 


IV. Bastarpy. See that title. 


V. BurGary. 


. Burglary by breaking into and entering a railroad car; ownership of 


car must be alleged.—Under section 4344 of the Code of 1876, de- 
claring that the breaking and entry into a railroad car, in which 
goods, merchandise, or other valuable thing is kept for use, or 
transportation as freight, with the intent to steal, or to commit a 
felony, is burglary, it is essential that the indictment should allege 
the ownership of the car. Johnson v. State, 483. 


. Same; averment of ownership.—Where, at the time of the breaking 


and entry, the car was the property of one railroad company, the 
ownership is properly laid in that company, although another rail- 
road company may have had the possession and use of it. Jb. 483. 


- Same; when incorporation of railroad company must be proved. 


Where, in such case, the ownership is laid in a railroad company, . 

averred to be a corporation, the fact of incorporation must be 

shown; and when that is derived from astatute of which the courts 

4 not take judicial knowledge, the statute must be produced. 
- 483, 


VI. CHANGE OF VENUE. 


. Refusal of application for, can not be reviewed on appeal.—An order 
41 
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ll, 


13. 


14. 


17. 


18. 


of the primary court refusing an application for a change of venue, 
in a criminal case, can not be reviewed by this court on appeal or 
writ of error. Posey v. State, 490. 


VII. Distitiuine. 


Engaging in business of. —Where a defendant, indicted for engaging 
in or carrying on the business of distilling spirituous liquors with- 
out a license, was seen ‘‘three or four or five times’’ engaged in 
distilling rum, this was sufficiently frequent to authorize the jury 
to infer that the defendant engaged in or carried on the business of 
distilling. Grant v. State, 13. 


. Same.—That the appliances used by the defendant in distilling were 


unscientific, and ill adapted to the purpose, is not material, except 
as illustrative of a stronger or weaker probability of an illegal 
—— intent of making a livelihood or of reaping a profit. 
. 13. 
Same.—The distillation of rum from the refuse syrup obtained from 
boiling sugar cane does not constitute an exception to the statutory 
prohibition. Jb. 13. 


VII. Evipence. 


Oral testimony; credibility of, to be determined by the jury.—The law 
does not require that any mere oral testimony shall be believed ; 
but. of all such, whether given for or against the accused, the jury 
or other tribunal, nated with the ascertainment of the facts, are 
the sole judges. Ex parte Warrick, 57. 


. Sufficiency of proof in criminal case.—While the law requires that 


the guilt of the accused in criminal cases should be ‘fully proved, 
that it should be established beyond a reasonable doubt, it does 
not require that each fact which may aid the jury in reaching the 
conclusion of guilt should be clearly proved; it is sufficient if, 
upon the whole evidence, the jury are able to pronounce that the 
defendant’s guilt is proved to a moral certainty. Ming v. State, 1. 


. Declaration by defendant; when admissible for him.—On the trial of 


a defendant indicted for the murder of his wife, a declaration 
made by him prior to the killing, and not constituting a part of 
the res geste, as to an improper intimacy between another man 
and the deceased wife, is not admissible as evidence in his favor. 
Shelton v. State, 5. 

Larceny; admissibility of defendant’s declarations.—On the trial of a 
defendant indicted for larceny, declarations made by him while in 
possession of the property alleged to have been stolen, explanatory 
of his possession, are admissible for him as a part of the res gestx; 
but the declarations made by him respecting the source of his 
title, or the contract under which he claimed to have acquired pos- 
session, are inadmissible. Allen v. State, 23. 

Testimony of witness before committing magistrate; admissibility of. 
Whether the absence of a witness from the State, either perma- 
nent or oe not induced by the act of the defendant, will, 
in a criminal case, authorize the introduction of evidence of the 
testimony given by him on a former trial, or on a preliminary ex- 
amination before a committing magistrate, against the defendant, 
is not decided; but testimony of this character being admitted 
with great caution, only from necessity, and to prevent a failure of 
justice, the necessity therefor, whether arising from death, insanity, 
or other cause rendering impracticable the production and exami- 
nation of the witness, ought to be clearly shown. Harris v. State, 
495. 
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19. Same; when inadmissible.—Proof, on the trial of a cyiminal case, of 
the disappearance of an absent witness from the place at which 
she resided at the time of the preliminary examination before a 
committing magistrate, and of p cient f made -by her before 
her disappearance, of an intention to go to Georgia with a partic- 
ular person, with whom she did not go, does not make out a case 
which authorizes the introduction of evidence of her testimony on 
the preliminary examination. Jb. 495. 

20. Same; how proved.—It is the duty of a committing magistrate to 
reduce to writing the testimony of witnesses examined before him 
on a preliminary examination, and if he observes this duty, the 
writing is the best evidence, and must be produced, or its absence 
accounted for; but if he neglect the duty, the testimony given 
may be proved, when a necessity therefor is shown, by any wit- 
ness who heard and remembers it substantially. Jb. 495. 

21. When declarations of witness inadmissible.—The declaration of a 
erson found in possession of stolen property, and arrested for the 
arceny thereof, made after the arrest, and after he had parted 

with the possession, that he received it from the defendant, is not 
admissible against the defendant for any purpose. Jb. 495. 

22. Motive for commission of crime; prosecution not required to prove. 
The presence of a motive for the commission of the offense 
charged, while always a legitimate subject of inquiry, is not indis- 
pensable to a conviction, or an element of the burden of proof 
which the law devolves upon the prosecution, whether the. agency 
or connection of the accused is manifested by direct and positive 
evidence, or only by circumstantial evidence ; the criminal act and 
the connection of the accused with it being proved beyond a rea- 
sonable doubt, the act itself furnishes the evidence, that to its 
perpetration there was some cause or influence moving the mind. 
Clifton v. State, 473. 


See sub-titles, Homicipe, Sepuction, TRESPASS AFTER WARNING, 
and PLAcING OpstrucTIONS ON RAILROAD. 


IX. Exrrapition. See that title. 
X. Farivre or Circuit CLERK TO PERFORM OFFICIAL Duty. 


23. Failure to issue execution, not indictable.—Section 3380 of the Code 
providing a penalty against the clerk of a circuit court, who fails 
to issue execution as prescribed by section 3181 of the Code, such 
dereliction of duty is not indictable under the provisions of sec- 
tion 4159 of the Code, making it a misdemeanor for that officer to 
fail ‘‘to perform any duty imposed on him, for the failure to perform 
which no other penalty is provided.’’ Chapman v. State, 20. 


XI. Frve anp Forreirure Funp. See that title. 
XII. Homicipe. 


24. Presumption of malice from use of deadly weapon.—Where a homi- 
cide is committed with a deadly weapon, the onus is cast on the 
defendant to repel by proof the inference of malice the law raises, 
unless the testimony which proves the killing, proves also the jus- 
tification or extenuation. Ex parte Warrick, 57. 

25. When murder and when manslaughter.—If a homicide is perpetrated 
pursuant to a previously formed design, or in revenge of a previous 
wrong, real or supposed, it is murder in an aggravated form; but 
if the fatal blow is struck without a previously formed design, and, 
immediately preceding it, the deceased ‘“‘grabbed at’”’ the accused 
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and ‘‘started to strike him,’’ the homicide would not rise above 
voluntary manslaughter. Jb. 57. 

26. When doctrine of self-defense not applicable.—The doctrine of self- 
defense is not available in a case of homicide, where the defendant 
himself was the aggressor, or was not reasonably free from fault in 
bringing on the difficulty; nor can it be invoked unless the evi- 
dence tends to show that the defendant was, or appeared to be so 
menaced, at the time, by some overt act on the part of the assail- 
ant, as to create in his mind a reasonable apprehension of danger 
to his life, or of the infliction upon him of some grievous bodily 
harm, and that there was no other reasonable mode of effecting his 
escape from such impending danger. Wills v. State, 362. 

27. Malice; when charge requested by defendant properly refused.—Where, 
on the trial of a defendant indicted for the <vat a of his wife, the 
evidence connecting him with the crime being entirely circum- 
stantial, and showing, among other things, that eighteen months 
before the killing, there had been a separation between the defend- 
ant and his wife, and he had declared that ‘‘he did not like her,’’ 
and ‘‘would not live with her,’”’ it was shown on behalf of the de- 
fendant that, a short time before the killing, he and his wife re- 
sumed their marital relations, and were living together at the time 
of the killing,—held, that a > requested by the defendant, as- 
serting that if the jury believed from the evidence that, after such 
separation and declarations, they ‘‘became reconciled and were: 
living together, then the law presumes there was no malice or ill- 
will hetween them at the time of the killing, from the fact of such 
separation and such statement by defendant, and the State can 
not rely on this fact and statement to show a motive for defendant 
to kill his wife, if he did kill her,’’ was properly refused. Whar- 
ton v. State, 366. 

28. Same; when charge on sufficiency of circumstantial evidence, requested 
by defendant, properly refused.—It was further held, in such case, 
that a charge, requested by the defendant, was properly refused, 
which embodied an instruction to the jury that ‘‘although the cir- 
cumstances in this case may be strong enough to prove, beyond all 
reasonable doubt, every link save one in the chain of circumstances 
necessary to show the guilt of the defendant, yet, if the jury have 
any reasonable doubt about the truth of this one link or circum- 
stance,’ they must give the defendant the benefit of it, and acquit 
him. Jb. 366. 


‘See Sub-title Evipence, 14. 
XIII. Inpictment. See Sub-titles, BurGLAry and Proursirion. 
XIV. Jurors anv Jury. See Sub-title, Taran anp INcIpEnNTs. 


_ XV. Larceny. 


29. Intent in larceny; when a question for the court.—In larceny, in all 
cases which are free from doubt, and in which there is no conflict 
in the evidence, the question of intent may be determined by the 
court. (McMullen v. The State, 53 Ala. 551, overruled on this 
point.) Henry Johnson v. State, 523. 

30. Same; when a question for the jury.—If, however, the facts are dis- 

uted, and the inference to be drawn is not clear, the question of 
intent should be left to the determination of the jury. Jb. 523. 

31. Same; effect of an open taking.—The principle adhered to and sus- 
tained, that ‘‘if a man takes away the goods of another openly be- 
fore him or other persons, otherwise than by apparent robbery, 
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this carries with it an evidence only of a trespass, because done 
openly in the presence of the owner, or of other persons who are 
known to the owner.”’ Jb. 523. 

32. What does not constitute.—In a prosecution for petit larceny, the un- 
disputed facts were, that the prosecutor’s father, having employed 
the defendant as a day-laborer on a farm, and owing him a small 
sum for his services, gave him an order therefor on a merchant, 
which, on presentation, the merchant refused to pay, on the ground 
that he owed the drawer nothing, and the order was drawn with- 
out his authority ; that at the time the order was presented, the 
a, was in the merchant’s store, and had purchased from 
1im some articles, of less value than the amount due the defend- 
ant, which he had placed on a counter in the store ; that when pay- 
ment of the order was refused, the defendant insisted that the 

rosecutor, who also was working on his father’s farm, should pay 

4 im; that the prosecutor refused to do this, with an oath, and 

walked off, leaving the articles purchased on the.counter, and ° 

ordering the defendant and a brother of the prosecutor to take 

them to his house; and that‘then the defendant, in the presence 
of the prosecutor’s brother and several others, openly picked up 
the articles which the prosecutor had left on the counter, and 
walked off with them, remarking that he did not believe he would 
ever get his pay, and that he would take the goods, and save that 
much. Held, that these facts did not constitute larceny ; and that 
the court erred in refusing to charge the jury, at the defendant’s 
written request, that if they believed the evidence, they must ac- 
quit him. Jb. 523. 





See Sub-title, Evipence, 15, 19. 
XVI. Parpon. See that title. 
XVII. Practne Ospstructions oN RAILROAD. 


33. Section 4239 of Code construed; character of offenses thereby created. 
Section 4239 of the Code of 1876, declaring that ‘‘any person who 
wantonly or maliciously injures any railroad in this State, which is 
in use for the transportation of passengers or merchandise, or 
places any obstruction or impediment thereon, or salts stock 
thereon, must, on conviction, be fined not less than one hundred 
nor more than one thousand dollars, and, at the discretion of the 
court trying the cause, may also be imprisoned in the county jail, 
or sentenced to hard labor for the county for not more than six 
months, or may be imprisoned in the penitentiary for not more 
than ten years,’’ does not create or declare an offense of different, 
distinct degrees, but three several offenses, all of the same nature, 
of the same grade, and subject to like punishment. Clifton v. 
State, 473. < 

34. Same; offenses created thereby felonies.—It is the capacity of an of- 
fense to be punished by confinement in the penitentiary, and not 
that such punishment of necessity follows conviction, that dis- 
tinguishes crime, and separates felonies from misdemeanors, in 
this State; and hence, the offenses created by said statute (Code 
of 1876, § 4239), falling precisely within the definition of a felony. 
given by the statute—a public offense which may (not must) be 
punished by confinement in the penitentiary (Code of 1876, § 4095), 
are felonies, although, under the statute, persons convicted thereof 
may be fined, imprisoned in the county jail, or sentenced to hard 
labor for the county. Jb. 473. 

35. Same; character of offense not changed by-verdict imposing a fine.—In 
such case, the imposition, or the omission of the fine by the jury, 
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on conviction, can not affect the character of the verdict, which 
must respond to the indictment; and hence, on a general verdict 
of ‘‘guilty as charged in the indictment,’’ imposing a fine of $100, 
it is not error for the court, without rendering judgment for the 
fine, to sentence the defendant to confinement in the penitentiary 
for the term of three years. Jb. 473. 

36. Same; whether i mprisonment in penitentiary exclusive of other punish- 
ment, quere.—Whether the statute (Code of 1876, § 4239) intends 
that confinement in the penitentiary, when imposed by the court, 
shall be the only punishment which shall follow conviction, where 
the jury impose a fine, is a question not raised by the record, and 
is not considered. J. 473. 

37. Conviction under statute for placing obstructions on railroad does not 
render witness incompetent.—The offense of wantonly or maliciously 
injuring a railroad, or of placing any obstruction or impediment 
thereon (Code of 1876, § 4239), not being a common law felony, 
and not having the elements of the crimen falsi, on the trial of a 
defendant indicted therefor, a witness’ complicity with, and con- 
viction of the same offense does not render him incompetent, but 
merely affects his credibility. Jb. 473. 

38. Specific intent to injure not necessary.—To make complete the offense 
of wantonly or maliciously injuring a railroad, or of placing an 
obstruction or impediment thereon, as defined by section 4239 of 
the Code of 1876, a specific intent to injure the railroad, or that the 
cars or trains running upon it should be thrown from the track, is 
not necessary ; but if the acts denounced by the statute, or either 
of them, should be done intentionally, the criminal intent, the in- 
tent to do a wrongful, unlawful act, exists, and the offense is com- 

lete. Ib. 473. 

39. When proof of ownership of railroad not necessary.—When an 
indictment under said statute (Code of 1876, § 4239) does not aver 
the ownership of the road, but designates it as a railroad in use for 
the transportation of passengers or merchandise, known as the 
**Alabama Great Southern Railroad,’’ proof of ownership is not 
necessary ; but the averments of the indictment are satisfied b 
evidence that it was known as the ‘‘ Alabama Great Southern Rail- 
road,’’ and was in use for the transportation of passengers or 
merchandise. Jb. 473. 


XVIII. Proutisirtion. 


40. Local prohibition law construed; what act not prohibited.—Under the 
provisions of the statute, approved February 26th, 1881 (Pamph. 
Acts, 1880-1, p. 171), making it unlawful for any person ‘‘to make, 
sell, or otherwise dispose of any spirituous or malt liquors, or 
other intoxicating drinks,’’ within the counties of Dale and Henry, 
in this-State, a conviction can not be had on proof that the de- 
fendant, at his own residence, in one of the counties named in the 
statute, gave to another two or more drinks of spirituous liquors. 
Reynolds v. State, 3. 

41. Same; indictment for violation of —While, under the act of February 
23rd, 1881, prohibiting the sale or other disposition of spirituous, 
vinous or malt liquors in Monroe and other counties (Pamph, Acts, 
1880-1, p. 169), a single unauthorized sale is made a misdemeanor, 
yet, a conviction may be had for a violation of the act; under an 
indictment charging the defendant with being engaged in, or car- 
rying on the business of selling such liquors ‘‘without a license 
and contrary to law,’’ if the averments are sustained by the proof. 
McCreary v. State, 480. 

42. Local statute prohibiting gift, sale or other disposition of liquors con- 
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strued.—Where a statute makes it unlawful ‘‘to sell, give away, or 
otherwise dispose of’’ designated liquors, the words, *‘or other- 
wise dispose of,’’ following the more specific or particular words, 

‘‘sell or give away,’’ must be construed, a larger legislative inten- 
tion not being clearly expressed, as extending only to a disposition 
ejusdem generis with a sale or gift; they can not be extended to 
any and every act which may be said to be a disposition. Amos 
v. State, 498. 

43. Same.—Hence, where the liquor a defendant indicted under such 
statute is charged with having disposed of, was the property of 
the person to whom it was delivered, it having been bene for 
him by the defendant’s father as an agent merely, and the latter, 
as such agent, having the custody of it, and the defendant had no 
connection with it, and did no other act than, on the request of 
the owner, to deliver to him a part of it, because it was not conve- 
nient for the owner to take away the whole, this is not such a dis- 
position of the liquor as rendered the defendant guilty of a violation 
of the statute. Jb. 498. 

44. Same.—lf, however, the real transaction was a sale by the defend- 
ant’s father to the party to whom it was delivered, the introduction 
of the latter’s name as purchaser being a mere device, and, to 
consummate the sale, and acting tor his father, the defendant made 
delivery of the liquor, then he would be guilty of a violation of the 
statute. Jb. 498. 


See CoystTITUTIONAL Law ,3, 4. 


XIX. REVENUE, VIOLATIONS OF. 


45. When one license sufficient.—Only one license is required of a person 
engaged in retailing vinous, spirituous. and malt liquors, who 
occupies, and carries on his business in two adjoining rooms 
connected with each other by an open entrance or archway cut in 
the partition wall, in each of which is a bar, one of the rooms be- 
ing used for w hite persons and the other for negroes, and both 
rooms constituting but one establishment, and being under one 
and the same management. Hochstadler v. State, 24. 

46. Section 4274 of Code construed; what constitutes engaging in or carry- 
ing on @ business.—To “engage in or carry on any business,’ 
within the meaning of section 4274 of the Code of 1876, making it 
a misdemeanor to engage in or carry on an business’ for which 
a license is required, without having first taken out such license, is 
to pursue such business for a profit, or as a means of livelihood. 
Whether it is one’s sole business, or is merely auxiliary to some 
other vocation, is entirely immaterial, the important inquiry being 
the intent of the party, which is generally, under proper instruc- 
tions from the court, a question for the determination of the jury. 
Grant v. State, 13. 


XX. Sepucrtion. 


A7. Birth of child as evidence of guilt.--On the trial of a defendant in- 
dicted for seduction, the fact that the prosecutrix had given birth 
to a child being evidence of cohabitation, a material ingredient of . 
the offense, a charge, given’at the instance of the prosecution, in- 
structing the jury that they might consider that fact, if proved, in 
connection with the other evidence, in determining whether the 
defendant had had sexual intercourse with the prosecutrix is free 
from error. While it did not tend to connect the defendant with 
the offense, it didtend to prove the factum of sexual intercourse, 
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48. 


49. 


one of the material facts in controversy ; and properly understood, 
this is what the charge asserts. Cunningham v. State, 51. 

Corroboration of prosecutrix.—Under the statute making the seduc- 
tion of an unmarried woman under a promise of marriage, etc., a 
felony, and declaring that no conviction shall -be had on the ‘‘un- 
eduvchorened testimony of the female upon whom the seduction is 
charged,’’ it is not necessary that every fact testified to by the 
woman should also be testitied to by some other witness, but all 
the requirements of the statute are met, when the corroboration is 
of some matter material to the guilt of the accused, of some matter 
not merely formal, indifferent or harmless in its nature, the effect 
of which is to convince the jury that the corroborated witness has 
sworn truly ; and if, under this rule, the jury are convinced of the 
defendant’s guilt beyond a reasonable doubt, they are authorized 
and required to convict. Jb. 51. 

Same.—Hence, on the trial of a defendant indicted for seduction 
under the statute, the prosecutrix having testified to her seduction 


- by the defendant under a promise of marriage, and she being 


corroborated as to the promise of marriage, a charge, given at the 
request of the prosecuting attorney, when construed in reference 
to the evidence, is free-from error, which instructs the jury, that 
“the corroboration mentioned in the statute does not mean that 
every fact testified to by the woman should be testified to by some 
other witness, but only that some other witness shall testify to 
facts and circumstances that convince you of the truth of the 
woman’s testimony beyond reasonable doubt.’’ Jb. 51. 


. When indictment sufficient.—An indictment for seduction under the 


statute (Code of 1876, § 4188, Pamph. Acts, 1880-81, p. 48), charg- 
ing, in the language of the statute, that the defendant, ‘‘by means 
of temptations, deceptions, arts, flattery, or a promise of marriage, 


seduced,’’ etc., being in conformity to the forms of indictments 
prescribed by the Code, and corresponding to the general rule of 
the common law, that such offenses ought to be stated or described 
in the words of the statute creating or defining them, is sufficient, 
although it does not charge the facts as to tlle means employed 
by the defendant to accomplish the seduction. Wilson v. State, 527. 
. Prosecutrix can not testify to motive —— her to sexual inter- 
0 


course.—In seduction, it is not permissible for the prosecutrix to 
testify that she did not willingly yield to the embraces of the de- 
fendant, or that she yielded in consequence of a promise of mar- 
riage, or of any act or declaration of the defendant; that being a 
matter of inference ordeduction to be drawn by the jury, from facts 
and circumstances proved or presumed, and not a fact to which a 
witness may testify. Jb. 527. 


. When proposition of adjustment inadmissible against defendant. 


Nor is it permissible, in a prosecution for seduction, for the State 
to prove that the defendant was accused of the seduction, and, 
with knowledge of the accusation, sought an adjustment with the 
prosecutrix, where the fact of the accusation rested in mere hear- 
say, and the proposition for an adjustment did not embody or 
embrace, an admission or confession of guilt. Jb. 527. 


. Chastity necessary element of the offense.—The word seduce, as found 


in the statute against seduction, importing not only illicit sexual 
intercourse, but also a surrender of the woman’s chastity, the 
existence of that virtue, at the time of the intercourse, is a neces- 
sary ingredient of the offense. Jb. 527. 


. Same.—*‘ By this it is not, however, intended that the woman, who 


may have at some time fallen, can not be the subject of seduction. : 
That may be true, and there may be reformation ; and, at the time . 
she yields to the man’s embraces, she may have the virtue of 
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chastity, not in the high degree of the woman who has not strayed, 
but yet, within the meaning of the statute, entitling her to its pro- 
tection.”” Ib. 527. 

55. Corroboration of prosecutrix.—Under the statuge providing that a 
conviction can not be had for seduction on the ‘‘uncorroborated 
testimony of the female upon whom the seduction is charged,’’ the 
corroboratory evidence is sufficient, if it extendsto a material fact, 
and satisfies the jury that the woman is worthy of credit. (Cun- 
ningham ~. The State, ante, p. 51, adhered to and followed on this 
point.) Ib. 527. 

56. Burden of proof as to chastity.—The statute creating the offense of 
seduction, as amended, declaring that ‘‘no conviction shall be had 
under this section, if on the trial, it is proved that’’ the female 
averred to have been seduced ‘‘was, at the time of the alleged 
offense, unchaste,’’ chastity will be presumed, if there be not 
evidence to the contrary ; but if there be evidence to the contrary, 
a reasonable doubt as to the chastity of the woman is as fatal to 
a conviction, as is the existence of such doubt in reference to 
any other material fact. Ib. 527. 


XXI. Traprinc in Farm Propvwcts AFTER SUNSET AND BEFORE SURRISE. 


57. Statute construed.—An agent of a mortgagee who receives seed-cot- 
ton, conveye:| by the mortgage, from the mortgagor for his prin- 
cipal within th« prohibited hours, is guilty under the provisions of 
the statute making it a misdemeanor to buy, sell, receive, barter, 
or dispose of any cotton, etc., after the hour of sunset and before 
the hour of sunrise of the next succeeding day (Code of 1876, 


§ 4369). Reese v. State, 18. 
XXII. Trespass AFTER WARNING. 


58. What acts not covered by the statute.-—Where a party is in the actual 
possession of land, either adverse or permissive, a prosecution 
under the statute for trespass after warning (Code, 1876, § 4419) 
can not be founded on a continuation of his oceupancy of the land 
after he has been warned by the trueowner. McLeod v. McLeod, 42. 

59. Prosecutor a competent witness.—The prosecutor in a prosecution for 
trespass aiter warning is not rendered incompetent as a witness 
by reason of the fact, that, under the statute (Code of 1876, § 
4420), he is entitled to the fine imposed on the defendant in case 

_of conviction. Bohannon v. State, 47. 

60. Prosecutor must have actual or constructive possession.—The purpose 
of the statute creating the offense of trespass after warning was 
to protect the possession of real estate against the entry of in- 
truders or trespassers, made in violation of such possession; and 
hence, the offense can not be made out, unless the prosecutor 
establishes in himself the possession, actual or constructive, of the 
og estate upon which the defendant is alleged to have trespassed. 

. 47. 

61. When deeds to land competent evidence in.—Where one has the pos- 
sessio pedis, or actual possession of a portion of certain premises, 
his deed or other color of title is always competent evidence to 
create a constructive possession of the entire premises; and hence, 
in a prosecution for trespass after warning, the prosecutor and-de- 
fendant being co-terminous proprietors, each claiming to be in 
constructive possession of a narrow intermediate strip of land, 
upon which the trespass is alleged to have been committed, the 
deeds under which they claim are competent evidence for the de- 
fendant, for the purpose of showing the extent of the possession 
of both parties. Ib. 47. 
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62. Empaneling jury in capital case; when court need not send for absent 
jurors.—The primary court is not required to delay the empaneling 
of a jury for the trial of a capital case, because some of the per- 
sons whose names are on the venire served on the prisoner, are 
absent from the court room, engaged in deliberating upon their 
verdict in another cause; and the refusal of the court to send for 
such jurors when their names are drawn, is free fromerror. Shel- 
ton v. State, 5. 

63. Same; when objection to can not be made in appellate court.—An ex- 
ception can not be based on a ruling of the court which was 
induced by the objection of the party excepting; and hence, 
where, in a capita! case, some of the persous whose names were 
on the venire served on the prisoner, were absent from the court 
room, engaged in deliberating on their verdict in another cause, 
when their names were drawn, but afterwards, and before the 
empaneling of the jury is completed, they returned, and the court 
offered to replace their names in the hat for the purpose of en- 
abling the parties to select the remainder of the panel from them, 
but this is not done on account of objections made thereto by the 
defendant,—held, that the defendant, by his objection, waived the 
right to except to the refusel of the court to replace, on his 
motion, the names, of such persons in the hat, to be drawn as 
jurors. Jb. 6. 

64. When order directing sheriff to serve prisoner in capital case with 
venire free from error.—When the term of the court continues 
longer than one week, an order made in a capital case during the 
first week, fixing a day in the second week for the trial, ordering 
a special venire to be summoned, and directing the sheriff to 
“furnish the defendant, in his own proper person, with a list of 
the names of the persons so summoned, including those summoned 
for the regular juries for said second week, and a copy of the indict- 
ment in this case,’’ etc., is a substantial compliance with the 
statute, and free from error. Jb. 5. 

65. Floyd’s case, 55 Ala. 61, distinguished and limited.—The principle 
announced in Floyd’s case, 55 Ala. 61, that the list of jurors 
served on the prisoner should include only those regular jurors 
“in attendance,’’ and not those who, though summoned as reg- 
ular jurors, were excused or discharged when the jury was organ- 
ized, is *‘ limited in its application to those cases where the trial 
is set, and the order made, at a time when the regular juries are 
summoned to be in attendance,’’ and is declared not to apply ‘‘to 
those cases where the order for the venire is made, and the trial 
set ata time before the arrival of the particular day when the 
regular juries are required to be in attendance.’’ Jb. 5. 

66. On appeal in capital case, service of venire and copy of indictment 
need not be ajjirmatively shown.—The record on appeal in a capital 
case need not show affirmatively that the prisoner was served, as 
required by the statute, with a copy of the indictment and venire ; 
but, in the absence of any objection in the primary court on that 
ground, such service will be presumed to have been properly and 
regularly made. Jb. 5. 

67. Making and service of list of jurors in capital case ministerial duties, 
and amendable.—The making of the list of jurors summoned for 
the trial of a defendant indicted for a capital offense, is clerical, 
and its service on the defendant is executive or ministerial; and 
errors occurring therein, while the proceedings are in fieri, may: 
be corrected by amendment under the order of the court. Kenan v. 
State, 15. 
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68. Same.—Hence, the action of the primary court in permitting the 
sheriff, on motion of the State, to amend the list of tame served 
on the defendant, so that it would correspond to the title of the 
cause, and to.correct the return of service, so that it would con- 
form to the truth and show a service on the defendant, is free from 
error. Jb. 15. 

69. Same.—While such an amendment should be made so soon as 
directed by the court, the delay in making it until after the trial is 
immaterial. Jb. 15, 

70. Summoning jury for trial of capital felony; provisions of statute 
mandatory.—Section 4874 of the Code of 1876, providing for the 
summoning of persons from whom a jury must be selected, im- 
paneled and sworn for the trial of a capital felony, imposes a duty 
on the court, and is mandatory; and if there is not a compliance 
with the provisions of the statute, error results, which will, on 
appeal or writ of error, reverse a judgment of conviction. Posey 
v. State, 490. 

71. Same; proper practice when order for jury and trial occur in same 
week.—When the order for summoning a jury to try a capital 
felony sets a day for the trial which falls within the week in which 
the order is made, the proper practice is to put on the list ordered 
to be summoned only the names of such of the drawn and sum- 
moned jurors for the week as are, when tne order is made, in 
attendance on the court, leaving off such as were summoned and 
do not attend, and such as have been excused, and all talesmen 
summoned to supply their places. Jb. 490. 

72. Same; when order for, a reversible error.—Where the day fixed for 
the trial of a capital felony, and the order for summoning a jury 
therefor fell in the same week of the term of a court which con- 
tinued longer than one week, and the order directed the sheriff to 
‘‘summon one hundred jurors, including the regular venire, to 
serve as jurors in said trial,’’ held, that the word venire, as thus 
used, meant the order the clerk was required to issue for sum- 
moning petit jurors, under section 4744 of the Code, and that 
thereby the sheriff was commanded to place on his list the entire 
body of names set forth in the venire, whether summoned or not, 
and not merely those of the regular jurors who had been sum- 
moned, as contemplated by the statute; and hence, that error was 
c'early shown, which, in the absence of facts, appearing of record, 
clearly repelling the presumption of injury, would operate a re- 
versal of the judgment of conviction. Jb. 490. 

73. Right of accused to be confronted by witnesses against him; showing 
of what absent Slate witnesses will prove can not be forced on him. 
In all criminal prosecutions it is a constitutional right of the 
accused ‘‘ to be confronted by the witnesses aginst him,”’ that he 
may see them face to face, and have the opportunity of cross- 
examination; and it is a deprivation of this right for the primary 
court to permit to be read in evidence, at the instance of the State, 
and against the defendant’s objection, a written showing of what 
an absent State witness would prove, if present, which the de- 
fendant refused to admit for the purpose of obtaining a trial. 
Wills v. State, 362. 

74. Burden of proof in criminal cases; when not shifted to defendant. 
The State must, in every criminal case, show, in the first instance, 
beyond a reasonable doubt, and to the exclusion of every other 
reasonable hypothesis, every fact or circumstance necessary to 
establish the defendant’s guilt; and until this proof is made, espe- 
cially in cases depending entirely upon circumstantial evidence, 
the burden is not shifted upon the defendent to establish his inno- 
cence by introducing exculpatory or explanatory evidence ; and it 
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is error for the primary court to refuse a charge, requested by the 
defendant, embodying these principles. Wharton v. State, 366. 


75. Right of counsel for accused to argue questions of law to the court, 


considered.—Upon questions of law, which the court alone can 
decide, it may be that, when the opinion of the judge is formed 
and fixed, he may, in the exercise of a sound judicial discretion, 
decline to hear argument from counsel; but this discretion should 
be exercised sparingly and cautiously, and only when the question 
seems so clear as not to admit of argument. Amos v. State, 498. 


76. Fourteenth Amendment; questions tobe considered under, which could 


not otherwise be considered under the statutes of this State.—It can 
not be doubted, that the Fourteenth Amendment, the acts of Con- 
gress and the rulings of the Federal Supreme Court upon them, 
require this court to consider questions which, in their absence, 
could not be considered; and hence, that if, in the drawing and 
organization of a jury, grand or petit, it was shown by proof on 
motion, that any citizen of the county, possessing the qualifica- 
tions prescribed by the statutes of this State, had been left off the 
panel because of his race or color, it would be the duty of the 
primary court, before which such motion could alone be made in 
the first instance, to quash such illegally drawn or summoned 
panel, or any indictment found by a grand jury thus illegally con- 
stituted; but a motion to that end, to be entertained, like any 
other incidental motion in a cause, should be made, if the objection 
be to the grand jury, before pleading to the indictment, and if to 
- venire 6f the petit jury, before entering upon the trial. Green 
v. State, 26. 


77. Grand and petit jurors; selection of, and powers of the courts over. 


In this State, the officers charged with the 7 of selecting jurors, 
= and petit, as to whom a high standard of qualifications is 

xed by statute, must be governed by their opinion and judgment, 
being equally bound by their oaths to reject persons who, in their 
opinion, do not possess the requisite qualifications, as to select 
those who come up to the standard; and this court is forbidden 
by statute to inquire, in any collateral proceeding, whether or not 
these officers have judiciously selected a jury list of persons pos- 
sessing the requisite qualifications. Ib. 26. 


See CHARGES TO JuRY, 2-5. 


‘CROPS. 


1. Growing crop personal property; title of personal representative thereto. 


A growing crop, the product of annual sowing or planting, is_per- 
sohal property, falling strictly under the denomination of em- 
blements, and passes to the personal representative ; and his title 
thereto, without regard to the time of his appointment, has rela- 
tion to the death of the decedent, enabling him to maintain suits 
at law against those who may take or convert it in the interval be- 
tween the death and the grant of administration. Mitcham & 
Smith v. Moore, Adm’r, 542. 


CUSTOM. 


1. Custom or usage of trade; when admissible in aid of interpretation of 


contract.—'*The true and appropriate office of a usage or custom is, 
to interpret the otherwise indeterminate intentions of parties, and 
to ascertain the nature and extent of their contracts, arising, not 
from express stipulations, but from mere implications and pre- 
sumptions, and acts of a doubtful or equivocal character,’’ and, 
on this principle, ‘‘the usage or habit of trade or conduct of an in- 
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dividual, which is known to the person who deals with him, may 
be given in evidence to prove what was the contract between 
them.” M. & E. R. Co. vr. Kolb, 396. 

2. As to proof of custom, see Herring, Farréll & Sherman v. Skaggs, 
446. 


See AcEency, 6, 7; Common Carrier, 1-4. 
DAMAGES. See ArracuMeEnt Bonp, 1, 2, 5, 8, 9; Contracts, 8. 
DEEDS. 


1. Based on immoral consideration.—When a conveyance of land is exe- 
cuted in consideration of future illicit intercourse between the 
grantor and grantee, the legal title passes, notwithstanding the il- 
legality of the consideration. Hill v. Freeman, 200. 

2. When void on account of misrepresentation of contents. —If the 
grantor’s signature to a deed is obtained by misrepresentation of 
its contents, or by any other fraudulent means, by which he is in- 
duced to sign it, being ignorant of its contents, and thereby exe- 
cuting a convevance he did not intend to make, this constitutes 
fraud in the execution of the deed, and renders it absolutely void 
and inoperative, even in a court of law. Johnson v. Cook, 537. 

3. Same; admissibility. of evidence.—Hence, on the trial of a petition 
for a supersedeas of a writ of possession in an ejectment suit, 
founded on a release executéd by the plaintiff to the defendant, 
which is resisted by a stranger to the record, at whose instance, 
and for whose benefit, but without the plaintiff’s knowledge or 
consent, the suit was brought in the plaintiff’s name, on the ground 
that the plaintiff, before the suit was commenced, had, by deed, 
conveyed the land described in the writ to him, and that, therefore, 
the release was inoperative against him, evidence tending to show 
that the consideration expressed in the deed was nominal, and 
never paid, that the plaintiff, who could neither read nor write, 
was ignorant of the contents of the deed, when he signed it, and 
was induced to sign it by misrepresentations, made by the grantee’s 
agent, of its contents, thereby causing him to sign a conveyance 
he did not intend to make, is competent for the defendant, for the 
purpose of showing fraud in the execution of the deed, and that, 
for that reason, the grantee had no standing, legal or equitable, in 
court... Ib. 537. 

4. Deed to land void as against adverse claimant in possession.—The de- 
fendant, in such case, having been in the adverse possession of 
the land, claiming to own it, at the time suid deed was executed 
by the plaintiff, this also rendered the deed void and inoperative 
as against him; the rule being, that a conveyance of a mere right 
to sue for property, claimed and held in adverse right, is absolutely 
void as to such adverse holder, and, as against him, it never, at 
any stage of the proceeding, acquires any force, legal or equitable. 
1b. 537. 

5. Conveyance of railroad; what are conditions precedent.—Where a 
railroad company, incorporated under the laws of, and owning an 
unfinished railroad in, this State, sold, and executed to another 
railroad corporation a conveyance of, its right of way, road-bed, 
grading, etc., the conveyance providing, ‘‘that this deed is to have 
effect, and be operative only upon the express condition and un- 
derstanding,’’ that certain conditions specifically enumerated and 
set forth therein, requiring, among other things, a completion of 
the railroad conveyed within a given time, and the issue and 
transfer by the purchasing company of an amount of its capital 
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6. 


stock equal to the paid up stock of the selling company, are com- 
plied with by the purchasing company,—/e/d, that these condi- 
tions are not subsequent, but precedent to the passing of the title 
intended to be conveyed, and that, the said conditions not having 
been complied with, and the bankruptcy and dissolution of the 
purchasing company having rendered performance impossible, by 
the terms of the conveyance, the title, as between the contracting 
parties, did not and could not pass, by reason of the non-perform- 
ance of the conditions. T. & C. R. R. Co. v. BE. A. R. R. Co. 426. 


Can not be changed by contemporaneous parol agreement.—W bile it 


is a rule of law, that, in the interpretation of a written instru- 
ment, the court is permitted to place itself in the situation of the 
contracting parties at the time of its execution, and to consider the 
occasion which gave rise to it, the relative position of the parties, 
and the obvious design they intended to accomplish, this rule can 
not be so extended as to supplement the writing with proof of a 
contemporaneous oral agreement, which changes its meaning ; and 
hence, the deed under which the purchasing company in this case 
— its rights, reserving the title in the grantor, as security, 
at least, until all the conditions contained in the deed are per- 
formed, proof of a contemporaneous parol agreement, which would 
operate to estop the selliug company from asserting its title, upon 
the performance by the purchasing company of only one of such 
conditions, isinadmissible. Jb. 426. 


7. New term can not be added to, by parol.—It is not permissible, by 


10. 


11. 


12. 


13. 


arol proof, to add a new term to a written contract, not expressed 
in the writing, but alleged to have been understood and assented 
to in the negotiation. Jb. 426. 


. When ae eorsng-—h deed to land, executed by a sheriff and duly 


acknowledged by him, and recorded in the office of the judge of 
probate of the county in which the land lies, within twelve months 
after its execution, is self-proving, and may be admitted in evi- 
dence without proof of its execution. Parsons v. Woodward, 348. 


. Declaration of trust or covenant to stand seized, not a conveyance. 


A mere declaration of trust, or a covenant to stand seized, executed 
by a husband in favor of his wife for her life, and in favor of their 
children after her death, and containing no words of conveyance, 
does not operate to divest the legal estate, or to create an interest 
in lands, of which a court of law can take notice. Tutwiler v. 
Munford, 308. 

No‘ice of unrecorded deed; what is not.—Where a father executed to 
his son, for a valuable consideration, a conveyance of a tract of 
land, on which they both resided, and the deed was never recorded, 
and no change was made in the possession of the land, this gave 
no notice, actual or constructive, that the title had passed out of 
the father. Watt v..Parsons, 202. 

When recorded deed inoperative against judgment creditor.—An unre- 
corded deed to land is inoperative against a judgment creditor of 
the grantor, having no notice thereof. Jb. 202. 

Statutes of registration; what parties protected by.—The purpose of 
statutes of registration is the protection of innocent purchasers 
and creditors against secret or unknown conveyances, and it is 
only as to them unregistered conveyances are avoided ; as between 
the parties, and as to all others than the creditors or purchasers 
designated in the statute such conveyances are valid and operative. 
Tutwiler v. Montgomery, 263. 

Same; only judgment creditors protected by.—The only class of cred- 
itors now protected by the statute against unregistered conveyances 
of land, whether absolute or conditional, are judgment creditors ; 
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and they are protected, although they may not have acquired a lien 
by the issue of execution. Jb. 263. 

14. Notice as effectual as registration.—Notice, actual or constructive, is 
as effectual as registration to render a conveyance valid and opera- 
tive as against creditors, purchasers, or mortgagees. Jb. 263. 

15. What operates as constructive notice.—Where a party has knowledge 
or information of a fact which ought to have elicited inquiry, he 
must be deemed to have notice of all facts to which the inquiry, if 
he had pursued it, would have led him. Jb. 263. 

16. Possession of land; when notice of unrecorded deed.—The possession 
of land by the grantee in an unregistered conveyance, in person or 
by his tenants, being a visible sign of ownership, which would put 
a prudent man upon inquiry as to the right in which it is claimed, 
operates as notice of the conveyance, protecting it against cred- 
itors, purchasers, or mortgagees. Jb. 263. 

17. When creditor not protected against unregistered conveyance.-—W here 
lands of a dufemhont in execution were sold under the execution 
by the sheriff, and, at the time of the sale, the lands were not in 
the possession of the defendant, but in the possession of tenants 
of his vendee under a prior unrecorded deed, the want of posses- 
sion in him was a fact which ought to have put the purchaser on 
inquiry ; and if he did not make inquiry, his negligence can not 
entitle him to claim protection, against the unrecorded deed, of 
which the inquiry would have given information. Jb. 263, 


See EsectMeNtT; Girts; RAILROADS. 
DEPOSITION. 


1. Practice in reading to the jury.—When a party reads in evidence a 
part of a deposition taken at the instance of his adversary, he 
thereby makes it his own testimony to the same extent as if he had 
taken it, and his adversary is entitled to read the whole of it; but 
whether it shall be read while the party offering a part of it is 
introducing his evidence, or the reading of it shall be deferred until 
the introduction of evidence by the other party, is a matter of 
discretion in the primary court. Herring, Farrell & Sherman v. 
Skaggs, 446. 


DETINUE. 


1. Whenlegal title necessary to maintain.—In detinue the plaintiff, not 
having had actual possession, must prove a legal title. Jackson, 
Morris & Co. v. Rutherford, 155; Russell v. Walker, 315. 

. Assignee of chattel mortgage may maintain.—An assignment of a 
chattel mortgage passes the legal title to the chattel conveyed 
thereby, and authorizes the assignee to maintain detinue for its 
recovery in his own name. Russell v. Walker, 315. 

. Mortgage; when legal title not conveyed thereby.—A ee agreement 
by a debtor, that certain personal property belonging to him 
‘should stand good for his indebtedness,’’ not accompanied by a 
delivery or change of possession, does not convey the legal title, 
but creates an equitable lien merely, which will not support an 
action of detinue. Jackson, Morris & Co: v. Rutherford, 155. 

4. When actual possession sufficient evidence of title to maintain.—While 
it is a general rule that, to maintain the action of detinue, the 
plaintiff must have, at the commencement of the suit, a general or 
special property in the chattel sought to be recovered, as against a 
mere wrong-doer, who has invaded the plaintiff’s possession, a 
recovery may be had on the plaintiff’s prior possession, accom- 
panied with a claim of right. Huddleston v. Huey, 215. 
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5. Personal property of a decedent; interest of distributee merely equita- 
ble.—A distributee of an intestate’s estate has only an equitable 
interest in the personal property belonging to the intestate at the 
time of his death, which will not support detinue, the legal title 
7 vesting in the personal representative when appointed. 

. 215. 

6. Statutory action for the recovery of chattels in specie; rules governing 
detinue applicable.—The statutory action for the recovery of chat- 
tels in specie corresponds to, lies only when, and is governed by 
the rules (except as otherwise provided by statute) which govern, 
the common law action of detinue ; and to support it, the plaintiff 
must have either a special or general property in the chattels, and 
the right to immediate possession. Cooper v. Watson, Adm’r, 252. 

7 Detinue for timber severed from freehold; when can not be maintained. 
While the general rule is, that when things, which, in their 
natural state, form part of the freehold, are severed therefrom, 
and converted into chattels, they belong to the. owner of the land, 
mere changes in the form of such things, so long as the identity 
of the original material can be traced, not working a change of 
ownership, and he may maintain detinue for them, if they are 
removed from the freehold, yet, the law not permitting the title to 
land to be inquired into directly in personal actions, the owner of 
the freehold can not maintain that action, if he can show title to 
the things severed from it only by showing title to the land, and, 
at the time of the severance, he had not actual or construc- 
tive possession of the land, but it was then held and occupied ad- 
versely tohim. Jb. 252. 

8. Present unqualified right of possession necessary to maintain.—In 
order to maintain detinue or the statutory action for the recover 
of chattels in specie, the plaintiff must have, as against the defend- 
ant, a present, unqualified right to the possession of the chattel, in 
its present form ; and hence, if there any preliminary act or 
condition.precedent to be performed, before the unqualified . right 
of en attaches, the action can not be maintained. Sea/s v. 
Edmondson, 295. : 

9. When can not be maintained.—The owner of a few of a large number 
of bales of cotton stored in a burning warehouse, having saved a 
part of the cotton, declaring at the time that if he could not hold it 
under the law, he would surrender it on being paid for his labor, 
and expense in saving and baling it, and the warehouseman, with \ 
knowledge of the services and of the terms on which they were 
being rendered, having assented thereto, or acquiesced therein, 
this constituted a contract between the parties, entitling the per- 
son rendering the services, the cotton not being identified as his ~ 
own, to payment for his labor and expense in saving and baling the 
cotton, and to its possession until he was paid; and to enable the 
warehouseman to maintain detinue against such person for the 
recovery of the cotton so saved and baled, he must first pay or 
tender the value of the services performed, and the amount of ex- 

nses incurred in saving and baling the cotton. Jb. 295. 

10. When cam be maintained.—But if the warehouseman objected to the 
services tendered and performed, and did not afterwards expressly 
or impliedly assent to the terms proposed, then there was no con- 
tract between the parties, and a payment or tender of the value of 
the services performed, and of the expenses incurred in saving 
and baling the cotton was not necessary to enable him to maintain 
detinue for the recovery of the cotton. Jb. 295. 

11. Same; what not sufficient evidence of title to defeat.—The fact that 
Sop rendering such services owned twelve out of seven hun- 
dred and fifty bales of cotton stored in the warehouse, unidentified 
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cotton enough to make fourteen bales only having been saved from 
the fire, does not of itself tend to prove that any part of the cotton 
saved by him was his property. Jb. 295. . 


DOWER. 


1. Sale of land by administrator; when widow can not claim part of 
proceeds in lieu of dower.—On a sale of a decedent’s lands by the 
administrator under an order of the probate court, the court has 
no authority to decree the widow compensation in lieu of dower 
out of the proceeds of the sale, when she did not file her consent in 
writing before the sale, that her dower might be sold with the re- 
version. Jenks v. Terrell, Adm’r, 238. 


EJECTMENT. 


1. Right of plaintiff in ejectment to recover on prior possession.—-A 
plaintiff in ejectment, without proof of documentary title, es- 
tablishes a prima facie right of recovery, by showing prior posses- 
sion under claim of title, or by the exercise of acts of ownership, 
through himself or tenants ; but if, in such case, he fails to show 
such prior possession, he has no right to recover even against a 
naked trespasser. Doe ex dem. etc., v. Clayton, 359. 

2. Recovery in ejectment only binding on parties and privies.—A recovery 
in ejectment or the statutory real action in the nature of ejectment 
is only binding on the parties to the suit and their privies in estate 
or blood. Miller v. Vaughan, 312. 

3. Real actions; effect of recoveries in this particular case.—Two statu- 
tory real actions in the nature of ejectment having been brought, 
and recoveries bad therein, for the same land, one by and in favor 
of H. against M., and the other by and in favor of M. against V., 
the recoveries prove that, as between M. and V., M. was entitled 
to the possession, but that, as between M. and H., the latter had 
the better right; and H. having a better right than M., and the 
right of M. being superior tothat of V., it follows, that, as between 
the three, H. held the paramount title. Jb. 312. 

. Same; execution of writs of possession.—Writs of possession in both 
cases having been issued, and placed in the hands of the sheriff 
at one and the same time, he called on M. and informed him that he 
was ready to execute his writ by evicting V. and putting M. in pos- 
session, telling him, at the same time, that he should then turn him 
out of possession and put H. in, under her writ. M. having de- 
clined to take possession, requesting that his writ be not then 
executed, the sheriff executed the writ in favor of H., and, at her 
request, placed V.in possession as her tenant, to whom she let the 
premises for the ensuing year. The sheriff returned M.’s execu- 
tion ‘‘not executed ;’’ and afterwards M. sued out an alias writ, 
placed it in the hands of the sheriff, and, under it, had V. turned 
out, and himself put in possession. Thereupon V. filed his peti- 
tion and obtained a supersedeas, and on the hearing the circuit 
court quashed and set aside the alias writ and its execution, and 
ordered the possession to be restored to V. On the trial of the 
supersedeas it was also shown that, subsequent to the time V. as 
agent of H. was put in possession, he purchased the land from her, 
and had the title conveyed to his wife. Held, 

(a) That it was the duty of the sheriff to have executed both 
writs simultaneously, leaving H. in possession by title paramount 
to both M. and V., and this was the legitimate effect of the sheriff’s 
doings in the premises; and that he should have returned the 
writs accordingly. 


‘ 
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(b) That when V. was put into possession as H.’s agent, he 
ceased to hold under his own right or claim, and became the 
tenant for, and held in the right of H. 

(ce) That in suing out an alias writ of possession, after he had 
declined to be put in possession when offered by the sheriff, M. 
sought to make, and did make an improper use of the process of 
the court, and his alias writ was properly quashed. 

(d) That V. having entered and acquired his possession under 
and in the right of i. when her writ had turned M. out and 
put her in possession, he had a sufficient right and interest in the 
subject-matter to authorize him to move for the vacation of the 
alias writ andits execution. Jb. 312. 


5. An equitable title to land no defense to an action of ejectment.--An 


action of ejectment, or the corresponding statutory real action can 
not be defended upon an equitable title, whatever may be its 
strength. Tutwiler v. Munford, 308. 


6. Ejectment against husband; equities of the wife no defense.—Where 


husband and wife exchanged with another the wife’s lands in 
pha roe and Maryland for lands in this State, but, by mistake, a 
deed to the lands taken in exchange was made to the husband, 
who thereafter executed and delivered to the wife a written instru- 
ment, covenanting to stand seized of the lands for her use during 
her life, and at her-death for the use of their children, but con- 
taining no words of conveyance; and afterwards the lands were 
levied on and sold by the sheriff under attachments sued out by 
the husband’s creditors, the sheriff executing to the purchaser a 
deed,—he/d, in an action at law, brought by the purchaser against 
the husband, to recover the lands, that, the legal estate in the 
lands residing in the husband at the time of the levy and sale 
under the attachments, the purchaser acquired it by his purchase 
and the conveyance executed to him by the sheriff; and that, hav- 
ing the legal estate and the right of possession, he was entitled to 
recover, whatever may be the equities of the wife and children 
under the covenant to stand seized. Jb. 308. 


. Ejectment by administrator to recover lands for distribution; what no 


defense.—An administrator having authority under the statute to 
sell lands for distribution as well as for the payment of debts, he 
can maintain ejectment against strangers holding adversely to him- 
self and the heirs, to recover lands of his intestate, as well for dis- 
tribution as for the payment of debts; and hence, it is no defense 
to such action, that all the debts have been paid, or are barred by 
the lapse of time. Morgan v. Casey, Adm’r, 223. 


8. Ejectment by administrator de bonis non to recover lands sold by his 


predecessor, but not conreyed; payment of purchase-money and dis- 
tribution no defense.—To an action of ejectment, brought by an ad- 
ministrator de bonis non to recover lands which had been sold by 
his predecessor under an order of the probate court, but of whic 
no conveyance had been executed to the purchaser, the fact that 
the purchase-money had been paid to, and distributed among the 
‘heirs, by his predecessor, is no defense, although the recovery is 
sought for the purpose of distribution. Jb. 222. 


. Writ of possession in ejectment; when release sufficient to authorize 


supersedeas.—An instrument, duly executed by a plaintiff in eject- 
ment to the defendant after a recovery, founded on a valuable con- 
sideration, acknowledging full satisfaction and settlement of the 
jndgment, and releasing and forever discharging the defendant, 

io hele and personal representative ‘‘from any further liability 
whatever on account of said judgment, both as to the damages and 
the possession and title’’ to the land recovered, and granting, con- 
veying and releasing all his right, title and interest in and to said 
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land, and his “‘right rd ce arya or the execution of writ of - 
session under said judgment,’’ to which he might be entitled, 
operates as a valid release of the plaintiff’s right and interest in 
the recovery, and in the land, and entitles the defendant, as 
against the plaintiff, to a supersedeas of a writ of possession is- 
sued on the judgment, and to a satisfaction of the judgment. 
Johnson v. Cook, 537. 


See Deeps 3, 4; Lrwirations, STaTtUTE OF. 


EQUITY. See CHancery. 
ERROR AND APPEAL. 


1. 


When decree not final.—To a bill filed to enforce a vendor’s lien on 
land for unpaid purchase-money purchasers at a tax sale, made 
after the complainant’s lien had accrued, who were in adverse 
possession, claiming title under their tax deed, having been made 
yarties defendant, they demurred on the ground that they were 
improperly joined.as defendants, and that the court had no juris- 
diction to litigate and determine the validity of their title, and 
their demurrer having been sustained, and the bill dismissed as 
to them, a decree was rendered at a subsequent term granting the 
relief prayed against the other defendants, and from this decree 
the complainant appealed. Held, that the decree sustaining the 
demurrer interposed by the purchasers at the tax sale, and dis- 
missing the bill as to them was interlocutory and not final, and 
that errors could be assigned thereon, although more than one 
year had elapsed after it was entered before the appeal was taken. 
Randle, Adm’r, v. Boyd, 282. 


. Motion for new trial; its effect on finality of judgment.—While a mo- 


tion for a new trial, made after verdict and judgment in the pri- 
mary court, is pending and undetermined, a stay of execution hav- 
ing been ordered to await the determination of the motion, there 
is no such final judgment as will support an appeal to this court ; 
and an appeal, taken during the pendency of such motion, will be 
dismissed. Kinney rv. S. & N. Ala. R. R. Co., 536. 


. Order removing cause from State to Federal court, a final judgment, 


from which appeal lies.—An order made by the probate court, in a 
proceeding instituted by a telegraph company to condemn the 
right of way along the road-bed of a railroad company for the es- 
tablishment of its line of telegraph, removing the cause from that 
court to the Federal court, under the provisions of the act of Con- 
gress, is a final judgment, from which an appeal or writ of error 
will lie. Ex parte Southern Telegraph Co., 564. 


. When decree not barred of review on appeal by statute of one year.--A 


bill having been filed to enforce a vendor’s lien on land for un- 
paid purchase-money, to which one of the defenses relied on was 
payment, a decree was entered on 21st July, 1880, on submission 
on pleadings and proof, declaring that the complainant had a lien on 
the land, and that he was entitled to relief, and, after reciting that the 
proof on the defense of payment was contradictory in some mate- 
rial particulars, ordering ‘‘that said matters of payment be re- 
ferred to the register who will state an account,’’ debiting the pur- 
chaser with the purchase-money and interest, and crediting him 
with any sums justly and legally paid, and showing balance due 
thereon. On 5th March, 1881, the register having reported, the 
report was confirmed, and a decree of sale entered; and, on 22d 
December, 1881, this appeal was taker. Held, on motion.of the 
appellee to strike out assignments of error based on the decree of 
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2ist J uly, 1880, on the ground that it was rendered more than one 
year before the appeal was taken, that said decree was interlocu- , 
tory, and was open to review on this appeal. The motion was, 
therefore, overruled. Stringfellow v. Ivie, 209. 

5. Presumption in favor of ruling of primary court.—The jurisdiction 
of justices of the peace in actions of detinue being limited to fifty 
dollars, a judgment rendered in a justice’s court in such action, 
determining the right to property of greater value, is without ju- 
risdiction and void; and where, on the trial of an action of trover, 
-brought to recover damages for the conversion of a chattel shown 
to be of the value of one hundred dollars, the circuit court ruled 
out evidence of a former recovery in detinue before a justice of the 
peace, offered by the defendant in bar of the action, on appeal, 
the bill of exceptions purporting to set out all the evidence, and it 
not showing that any proof was offered, that the justice had juris- 
diction, this ruling of the primary court is presumed to have been 
based on the ground of want of jurisdiction in the justice, and is 
free from error. Rodgers v. Gaines, 218. 

6. Same.—The parties having appeared, and, not demanding the inter- 
vention of a jury, submitted a motion and controverted ques- 
tions of fact arising thereon to the decision of the primary court, 
if, on copen. the decision of that court on mere matters of fact— 
on the effect or weight of the evidence—is revisable, the burden of 
showing that it is plainly erroneous, rests on the party complain- 
ing. Lehman Bros v. Howze, 302. 

7. Same.—When the bill of exceptions does not purport to set out all 
the evidence, this court will, on appeal, presume that there was 
testimony to. justify all the rulings of the primary court, if, under 
any state of proof, they would be free from error. M. & E. R. R. 
Co. v. Kolb, 396. 


8. Error in sustaining demurrer to special plea; when presumption of 
injury prevails.—Where a demurrer toa special plea is erroneous} 
sustained, the error is without injury and not a cause of reversal, 
if it aoe that the defendant has had, under the general issue; 


the full benefit which could have been derived from the special 
plea; but that fact must affirmatively appear from the record, and 
if it does not, injury will be presumed, thereby causing a reversal. 
Mitcham & Smith v. Moore, Adm’r, 542. 

9. Decision of primary court on issue of fact; when will not be reviewed 
on appeal. —Where a defendant in a criminal case moved to quash 
the indictment on matters dehors the record, and set up the same 
matters in a plea in abatement, and an issue of fact was formed 
on the averments of the motion and plea, which, by the written 
consent of the solicitor for the State and the detendant, was sub- 
mitted to the court for decision, without the intervention of a jury, 
and the court found the issue in favor of the State, but made no 
special findings of the facts disclosed by the evidence, the decision 
of the primary court on the issue of fact, thus formed and tried, 
will not be reviewed by this court on appeal or writ of error. 
Green v. State, 26. 

10. Same; when sustained by the record.—The defendant being a negro, 
and the issue thus formed being, in substance, whether, in select- 
ing the grand jury by which the indictment was found, the sheriff, 
judge of probate and clerk of the circuit court refused to place on 
the list, or in the box from which juries were drawn, the names of 
persons of African blood, because of their race and color, and all 
the testimony introduced on the trial of this issue, which the bill 
of exceptions purports to set out, showing affirmatively that no 
person was excluded from the jury box, or from the jury, on ac- 
count of his race, color or previous slavery, and there being an 
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entire absence of testimony that there was in the county a single 
person of African blood, who possessed the requisite qualifications 
of a grand juror, but, on the contrary, the testimony of the only 
two witnesses examined, the sheriff and the clerk, being that there 
was none such; this court, if the decision of the primary court 
in favor of the State on this issue could be reviewed on appeal, 
could not affirm, on any known rule of judicial action, that the 
officers charged with the duty of drawing the jury have violated 
that duty, and that the witnesses have sworn falsely, but would 
be compelled to hold, that the primary court has made a true 
finding according to the evidence. Jb. 26. 

. When decisions of the United States Supreme Court are binding on this 
court.—On all questions arising under the Federal Constitution 
and the acts of Congress thereunder, the rulings of the Supreme 
Court of the United States are final; and to the law as declared 
by that court touching such questions, this court has uniformly 
conformed its rulings. Jb. 26. 

. Striking answer from file; when error not shown.—On appeal all rea- 
sonable presumptions are indulged to support the judgment or 
decree of the primary court, and no intendments are made for its 
reversal; and hence, this court can not say that the chancery 
court erred in striking answers to a cross-bill from the file, or in 
refusing to allow answers. to be filed thereto, when they are not 
embodied in the record. Hale v. Vaughan, Ex’r, 145. 

. When rulings of primary court error without injury.—When a bill 
of exceptions, taken by the plaintiff, purports to set out all the 
evidence, and he fails to show any title in himself by reason of 


his failure to incorporate a transcript and deed in his bill, the 
ruling of the primary court, if erroneous, must be regarded as 
error without injury to his legal rights, and will not operate to 


reverse the judgment rendered against him. Pearce v. Clements, 
256. 

. Practice on appeal, when satisfaction of judgment in a court of law 
has been coerced.—When a plaintiff coerces satisfaction of an or- 
dinary judgment of a court of law, and afterwards sues out an 
appeal to this court, the appeal will, on motion of the appellee, be 
dismissed ; and if he coerces payment of the judgment after he 
has taken the appeal, this court, on being informed thereof, will 
withhold the certificate of reversal, unless the money collected is 
refunded to the defendant in execution. Phillips v. Tovwiles, 406. 

15. Same, when decree of probaie or ‘chancery court has been coerced. 
But this is a discretionary power, to be exercised by the appellate 
court only for the prevention of injustice, oppression, or vexation ; 
and hence, in all cases of appeals from the chancery and probate 
courts, the decrees of which are of a peculiar nature, and not 
necessarily entireties, as are judgments at law, if the sun coerced 
out of the defendant in execution is admitted to be due, or there 
seems to be no controversy or bona fide dispute as to the fact that 
it is due, so that the appellate court can clearly see, frdm the facts 
— in the record, that, upon a new trial, a less sum can not 
ye recovered by the plaintiff, a motion to dismiss the appeal, or 
stay proceedings should be refused. Jb. 406. 

16. When assignments of error considered as waived.—Assignments of 
error, which are not insisted on in argument, will be regarded as 
waived. Robertson v. Bradford, 116. 

17. When this court will not reverse on exceptions to admissibility of evi- 
dence.—This court will not reverse on exceptions reserved to the 
rulings of the primary court sustaining objections to questions 
propounded to a witness by the appellant, when it does not. appear 
trom the questions, that the answers sought to be elicited may not 
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have been immaterial, foreign to the issue, or otherwise illegal, 
and it is not shown by the record what answers the witness was 
expected to give. Allen v. State, 23. 


« On a. pate in capital case, service of venire and copy of indictment 
nee 


not be affirmatively shown.—The record on appeal in a capital 
case need not show affirmatively that the prisoner was served, as 
required by the statute, with a copy of the indictment and venire ; 
but, in the absence of any objection in the primary court on that 
ground, such service will be presumed to have been properly and 
regularly made. Shelton v.*State, 5. 


. Appeal in criminal cases; can not be prosecuted by an escaped pris- 


oner.—As escaped prisoner, who has been convicted of crime, can 
not be permitted to prosecute an appeal in this court to reverse 
the judgment of conviction, until he submits himself again to the 
custody of the law, and to the jurisdiction of the court. (Over- 
ruling Parsons v. State, 22 Ala. 50.) Warwick v. State, 486. 


. Same; when motion to dismiss will be granted.—Hence, in this case, 


1. 


an avpeal from a conviction of murder, it being shown to the satis- 
faction of the court. that the prisoner had escaped from the custody 
of his jailer, and was a fugitive from justice, it was ordered, on 
motion of the Attorney-General, that the appeal should be dis- 
missed, unless it is made to appear, on the regular call of the 
docket of the Division from which the appeal was taken, at the 
next term of this court, that the prisoner had submitted himself to 
the jurisdiction of this court, by returning to the custody of the 
proper officer of the law. Jb. 486. 

Same; evidence in support of motion to dismiss.—The motion to dis- 
miss the appeal in such case may be granted on affidavits showing 
that the prisoner had escaped from custody, and was a fugitive 
from justice, without previous notice to the appellant or his coun- 
sel. Ib. 486. 


. Record on copes; what not a part of. —An unsigned paper, styled 


2 
‘‘memoranda ot register,’’ and found at the end of the transcript, 


- and after the register’s certificate thereto, followed by this state- 


ment in parenthesis: ‘‘ The foregoing is an épitome of facts as 
noted by the register on the reference, and which is attached to 
the record as made out in this case, at request’’ of appellant’s 
solicitor, can not be considered as a part of the record. Weaver v. 
Cooper, 318. 


. What not proper pert of transcript on appeal.—The opinion of this 


court on former is not a proper part of the transcript on a 
subsequent appeal; and if included in the transcript, no costs 
will be allowed for it. Rosette v. Wynn, 146. 


. Transcript sent up as a return to certiorari; its effect on former tran- 


script.—Where there is any repugnancy between the contents of 
the orignal transcript, and that sent up as a return to a certiorari 
awarded by this court, the latter must be regarded as the true and 
eorrect record. Pearce v. Clements, 256. 


See Cuarce To Jury, 7, 8; Insotvent Estates. 


ESTATES OF DECEDENTS. 
1. Sale of decedent’s land; when roid.—An order of the probate court 


for the sale of a decedent’s land, based on an application which 
does not allege the existence of facts upon which the jurisdiction 
of the court is made by statute to depend, is coram non judice and 
void; and a 8ale made in pursuance thereof is a nullity. Robert- 
son v. Bradford, 116. 


2. Sale of testator’s land by personal representative; when unauthorized 
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by will and void.—When a will gives no authority to sell land, ex- 
cept for final division, which is postponed until after the testator’s 
youngest child becomes of age or marries, a sale under the will by 
the personal representative before that time is void, conveying no 
title, and presenting no obstacle to a recovery at law by the heirs. 
Massey. Adm’r, v. Modawell, 421. 

3. Decree of sale of decedent’s land; conclusiveness of its recitals on col- 
lateral attack.—When a decree of the probate court, ordering a sale 
of a decedent’s land, recites as a fact that the necessity for the 
sale was proved by depositions taken as in chancery cases, the 
decree is final and conclusive upon that matter, when collaterally 
assailed, and can not be impeached by a reference to the deposi- 
tions upon which the court proceeded. Massey v. Smith, 173. 

4. Sale of decedent’s lands; what interest passes under.—A decree of 
the probate court ordering, on the petition of the personal repre- 
sentative of a decedent’s estate, the sale of lands, and a sale and 
conveyance made thereunder, must be taken and construed in 
connection with the petition; and hence, if the petition, averring 
that the decedent owned and possessed, at the time of his death. 
a designated undivided interest in the lands, seeks only the sale of 
that interest, a decree ordering the sale of the entire estate in the 
lands, and a sale and conveyance made under and in pursuance of 
the decree, pass to the purchaser only the designated interest des- 
cribed in the petition, constituting him a tenant in common with 
the other owners. Fielder, Ex’r, v. Childs, 567. 

5. Application for sale of decedent’s lands; necessary averments.—In a 
petition to the probate court by an administrator for the sale of a 
decedent’s lands, for the payment of debts, or for distribution, if 
the decedent left a will, that fact should be averred, and also the 
names of the several devisees; and if the widow is one of the 
devisees, and she has dissented from the will, these facts should 
also be stated. Meadows v. Meadows, 356. 

. Same; proof of dissent by widow from will.—Facts within the mere 
knowledge of a judge, unless of such a character as come within 
judicial cognizance, can not be considered as part of the testimony 
in a cause, unless offered in evidence, or admitted in the pleadings . 
and hence, it is error for the probate court, on the trial of an ap- 
plication by an administrator for the sale of a testator’s lands, to 
consider as evidence the widow’s dissent from the will, unless it 
is actually introduced, although it is on file in said court as one 
of the papers connected with the administration of the estate. 
Ib. 356. 

. Same; when averments sufficient.—Where an application by an ad- 
ministrator to the probate court for the sale of a decedent’s lands 
for the payment of debts avers the amount of the debts due by 
the estate and the fact that there is no personal property belong- 
ing to the estate, the logical deduction follows that the personal 
property is insufficient for the payment of debts, and, therefore, a 
sale of the Minds is necessary ; and while it is better to allege such 
inference, the failure to do so does not render the application de- 
murrable. Jb. 356. 

. Personal property of a decedent; interest of distributee merely equitable. 
A distributee of an intestate’s estate has only an equitable interest 
in the personal property belonging to the intestate at the time 
of his death, which will not support detinue, the legal title thereto 
vesting in the personal representative when appointed. Huddle- 
ston v. Huey, 215. 


See ExecuTors AND ADMINISTRATORS; INSOLVENT Estates; and 
WILLs. q 





664 INDEX. 


ESTOPPEL. 


1. When parties estopped to assail judicial proceedings.—No person, 
whether sui juris, or under dissability, who has received and re- 
tains the fruits of a judicial proceeding, can be heard to assail it 
either for irregularity or illegality, to the prejudice of others, who 
have in good faith relied and acted upon it; and in the application 
of this principle, it is immaterial that the proceeding is void for 
want af jurisdiction in the court entertaining and sanctioning it. 
Robertson v. Bradford, 116. 

2. When heirs estopped from setting up legal title to land sold under order 
of probate court.—Where an administrator sells land of his intes- 
tate under a void order of the probate court for its full value, and 
the purchase-money is paid to, and used by*the administrator in 
paying the debts of the estate, and in the maintenance of a sole and 
minor heir, such heir, not having made or tendered restitution of 
the purchase-money, is estopped in equity from asserting his legal 
title to the prejudice of the purchaser or his privies. Jb. 116. 


See Apversk Possession, 2; EsEcTMENT, 8; RAILROADS ; TENANTS 
in Common. 


EVIDENCE. 


I. Apmissipitity AND RELEVANCY. 


1. Competency of a party as a witness under section 3058 of the Code. 
Under the statute rendering a party incompetent to testify as to 
any ‘‘transaction with, or statement by a deceased person,’’ etc., 
testimony, to come within the first class mentioned, must relate to 
some act done by the deceased, or in the doing of which he per- 
sonally participated ; and to come within thé other class mentioned, 
it must be of a conversation to which the decesed was a party, and 
in which his statements, replies, or presumed admission from 
silence are sought to be introduced in evidence ; and in either case, 
to fall within the prohibition of the statute, the transaction or 
statement must be of such a character, and so connected with the 
deceased that, if living, the presumption would be that he could 
deny, qualify, or explainit. Wood, Ex’rx, v. Brewer, 259. 

, Samet the testimony relate to a transaction with another, or 
falls not within the class supposed to be particularly within the 
knowledge of the deceased, neither the rule of exclusion, nor the 
reason of it applies ; and hence, it was held that the testimony ob- 
jected to in this case, as coming within the statute, was competent, 
and the primary court did not err in admitting it. Jb. 259. 

. Admissibility of evidence.—In an action on an account for work and 
labor done for, and on the plantation of a deceased person, brought 
by a trausferee of the account, the fact that the transferor worked 
on the plantation, and the value of his services being shown by a 
witness, it is competent for the plaintiff to further prove by the 
witness that the latter worked on the plantatio& with the trans- 
feror, for the purpose of showing the witness’ opportunities of 
knowing that etmeosives did work on the plantation, and the 
value of the services rendered by him. Jb. 259. 

. Same.—In such action, the plaintiff’s case being presented in two 
aspects,—on an alleged contract made between the decedent and 
the transferor, and on an implied promise by the decedent to pay 
the transferor the value of the services rendered by the latter on 
the plantation of the former, with his knowledge and consent,— 
and the defense being, that if such services were performed, they 
were performed, at the instance and request of another, who had 
charge and possession of the plantation, and was cultivating it, 
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as lessee of the decedent, it is competent for the witness to testify, 
at the plaintiff’s instance, that he worked on the plantation the 
same year when the alleged services were performed by the trans- 
feror, under the employment of the decedent, and that the latter 

aid him for his services, as an act of control or proprietorship, 
urnishing some evidence that the crop on the plantation was 
being made on the decedent’s account. Jb. 259. 

. Admissibility of evidence; what an inference or conclusion.—In an 
action on the case, founded on aletter written by the defendant to 
the plantiff, recommending another as trustworthy, the latter hav- 
ing loaned money on the faith thereof, the plaintiff can not testify. 
as a witness, that he never would have loaned the money, but for 
the letter written to him by the defendant, such testimony being, 
not of a fact, but of an inference or conclusion of fact, to be drawn 
by the jury. Baker v. Trotter, 277. 

» Action on letter of recommendation; admissibility of gcod character of 
the party in whose favor the letter was written.—In such an action, 
evidence of the good character of the party in whose favor the letter 
was written, having a tendency to show that the defendant had a 
well founded belief in the truth of the representations made in the 
letter, is admissible for the defendant. Jb. 277. 

. Same; what admissible on cross-examination of witness.—In such 
action, the defendant having examined as a witness the party in 
whose favor th: letter was written, it is error for the primary court 
to refuse to al'c w the plaintiff, on cross-examination, to ask the 
witness, for the purpose of affecting his credibility, whether, ‘‘some 
two years previously in the Circuit Court of Pike county, in which 
county he formerly lived, his character was not shown to be that 
of a hog-thief.’”’ Ib. 277. 

! What not competent proof of possession.—Possession of land is a fact, 
and must be proved as other facts are proved, by legal evidence ; 
and neither unsworn statements of past transactions, nor declara- 
tions by the person whose possession is sought to be established, 
of the purpose for which he was going on the land, are admissible 
in proof of it. Doe, ex dem. v. Clayton, 359. 

. When testimony of witness shown to be illegal by cross-examination. 
When, on direct examination, a witness testifies to a fact relevant 
to the issues in the cause, but, on cross-examination, it is shown 
that le had no personal knowledge of the fact, -his testimony 
touching the existence of such fact should, on motion, be excluded 
from the jury. Ib. 359. 

. Proof of receipt attested by subscribing witness; how made.—The at- 
testing witness to a receipt offered in evidence must be called, or 
his absence accounted for, before other evidence of its execution is 
admissible. Jenks v. Terrell, Adm’r, 238. 

. Admissibility of evidence; res inter alios acta.—The defense to an ac- 
tion on an account being, that the creditor had accepted the 
debtor’s notes for a part of the debt, with sureties, in full settle- 
ment and satisfaction, which was controverted by the plaintiff, 
the fact that the defendant had made similar settlements with 
other creditors, the plaintiff not being connected therewith, is res 
inter alios acta, and irrelevant, and inadmisible. Singleton, Hunt 
& Co. v. Thomas, 205. 

. Admissibility of evidence.—Where, in an action on the official bond: 
of a county treasurer, the breaches assigned are his failure to ac- 
count for money received in his official capacity, and to pay it over 
to his successor, evidence as to what use he made of the moneys 
collected, the place at which it was kept, his failure to keep it 
safely, and as to his havingit on hand at the expiration of his offi- 
cial term, is irrelevantand inadmissible. Lewis v. Lee County, 148. 
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13. Report of committee appointed by court of county commissioners on 
treasurer’s books res inter alios acta.—The report of a committee, 
appointed by the court of county commissioners to audit and ex- 
amine the books and papers of the county treasurer, made to that 
body after the termination of his term of office, showing that the 
treasurer was in default for a stated sum, is, as to the treasurer 
and his sureties, res inter alios acta, and inadmissible against 
them in a suit brought by the county against them on the treas- 
urer’s official bond. -Jb. 148. 

14. Same; when evidence against the treasurer.—If, however, the report 
was read to the court in the hearing of the treasurer, and he as- 
sented to it in part, so far as he assented to it, the report is compe- 
tent evidence against him; but such assent, being an individual, 
and not official act, does not render the report competent evidence 
against his sureties. Ib. 148. 

15. What not admissible in evidence.—It having been shown in the trial 
of the right of property in cotton levied. on under an. attachment, 
that the cotton was a part of a crop planted and partly cultivated 
by the defendant on rented land, but abandoned by him before its 
maturity, and afterwards gathered by his landlord, who had re- 
entered, the fact that the landlord, after the crop was abandoned, 
stated to the plaintiff, who was about to sue out an attachment 
against the defendant and have it levied on the crop, that he 
would work out the crop and pay plaintiff's demand against the 
defendant, on the faith of which the attachment was not then sued 
out, having no tendency to show that the title to the cotton was in 
the defendant, or that the cotton was liable to the attachment, is 
inadmissible for the plaintiff. Shahan’v. Herzberg, Simpson & 
Co., 59. 

. Same.—The measure of damages which the plaintiff is held to be 
entitled to recover in this case, an action for breach of contract, 
being the profits which he could have secured, if he had been per- 
mitted to perform the contract, evidence of expense incurred by 
the plaintiff in building houses on the land for the occupancy 
of himself and employees, and in bringing the employees to the 
place, is inadmissible. Mason v. Alabama Iron Co., 270. 

. Admissibility of evidence on cross-examination.—On the’ cross-ex- 
amination of a witness, he may be asked as to his interest in the 
suit, and as to his relations with the party introducing him; but, 
it being shown that the witness was in the party’s employment, 
the amount of salary paid him by his employer is not a fit subject 
of inquiry. Jb. 270. 

. When evidence of consideration of deed inadmissible.-—Where hus- 
band and wife sue jointly in ejectment, or a statutory real action 
in the nature of ejectment, claiming title under a deed which, on 
its face, creates a statutory separate estate in the wife, they can 
not be allowed, for the purpose of showing that they are entitled 
to a joint recovery, to prove by parol evidence, that the purchase- 
money, paid for the lands ston for, belonged to the wife’s equitable 
separate estate. Parsons v. Woodward, 348. 

. Leading question; when proper. —The recollection of a witness, 
testifyimg to declarations of a party touching the character of 
metal an iron safe was made of, being at fault as to the name given 
to the metal by such party, the name may be suggested to him by 
counsel of the party examining him, and he asked whether the 
name artes | is the true one; leading questions being often, of 
necessity, allowed to aid the memory of a witness in recollecting 
names. Herring, Farrell & Sherman v. Skaggs, 446. 

. Custom; proof of.—A custom is a fact, and is capable of proof as any 
other fact. It may be proved by evidence of facts and instances 
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in which it has been acted upon ; but it is not proved by evidence, 
that it was acted upon in a few particular instances of dealing; 
nor is such evidence admissible toestablish its existence. Ib. 446. 
21. Suit on attachment bond; mental suffering not the subject of direct 
roof, but an inference to be drawn by the jury.—While one who has 
Less wrongfully and vexatiously attached, may recover on the at- 
tachment bond for his wounded feelings, such suffering is not the 
subject of direct proof, but is an inference to be drawn by the jury 
from the manner and carelessness of the wrong; and hanes, in 
such case, it is not competent for the plaintiff to testify that by the 
issue and levy of the attachment he ‘‘was much distressed and 
harassed in body and mind,”’ or that he “‘was almost crazy ;’’ or 
for him to show by other witnesses the apparent distress he suf- 
fered in consequence of the attachment. City Nat. Bank v. Jef- 
fries, 183. 

22. When administrator’s report not admissible.—Where the vendee of 
land at an administrator’s sale sold to another, the administrator 
has no authority to report that fact in his report of the sale; and 
the report is not competent evidence for the sub-purchaser on a 
bill filed by him against the decedent’s heirs and a third party in 
possession, and claiming title,-to compel a conveyance of the land 
tohim. Pruitt v. Holly, 369. 


See Crommnat Law, sub-title, Evipence; Tria or RIGHT oF 
Property ; Custom; Deeps; MALICIOUS PROSECUTION. 


II. ADMISSIONS AND DECLARATIONS. 


23. Admissions by principal; when not competent evidence against surety. 
Admissions or declarations of the principal, not made in the 
course of any business, or as parts of any acts with which the 
surety is connected by his contract, but merely narrative of a past 
transaction, are hearsay, and not competent evidence against the 
surety, whether he is sued alone, or jointly with the principal. 
Lewis v. Lee County, 148. ; 

24. When acts and declarations of husband admissible against wife.—In 
trover by the wife against a purchaser at a sa'e under execution 
against the husband, for a conversion of the property sold, the 
question being, whether, at the time of the levy, it belonged to the 
wife or the husband, acts and declarations of the husband, made 
while the property was in his posses:ion, and tending to show as- 
serted ownership by him, are admissible for the defendant. 
Woods v. Dunlap, 169. 


See CrimmnaL*Law, 16, 17, 21, 52; supra, 8, 14. 
. III. Burpen or Proor; WEIGHT AND SUFFICIENCY. 


25. Final judgment or decree; when a bar to second suit.—A judgment or 
decree is final and conclusive, operating a bar to a second suit, 
only when it appears with reasonable certainty that the matters in 
controversy in the second suit were involved in the first. If this 
is not apparent on the face of the record of the first suit, there are 
cases in which it may be shown by extrinsic evidence ; but, in such 
cases, the burden of proof rests on the party maintaining the af- 
firmative. Pruitt v. Holly, 369. 

26. Credit claimed by administrator on settlement; burden and degree of 
of proof, when contested.—When an administrator claims a credit, 
on settlement of his administration, for moneys expended by him 
in the payment of a debt claimed to have been contracted or in- 
curred by his intestate, the burden of proving the debt, if con- 
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tested, rests on him, and he must prove it by the same degree of 

evidence the creditor would have been compelled to produce, if he 

had been forced to an action for its recovery; and he must also 
rove the fact of its payment, if that fact be put in issue. Jenks v. 
errell, Adm’r, 238. 

27. Suit by surety of administrator for contribution; effect of inventory, 
etc., as evidence.—An inventory of ‘personal property, and ac- 
counts of sales, filed in court by an administrator of a decedent’s 
estate, and a partial settlement made by him of his administra- 
tion, being official acts, are admissible evidence on behalf of a 
surety claiming to have discharged a common liability, and seek- 
ing to recover contribution from his co-surety ; but, of themselves, 
not connected with evidence of the state of the accounts of the ad- 
ministration of the principal, they are not sufficient to fix the 
extent or amount of the liability. Taylor, Adm’r, v. Means, 468. 

28. Exemption from street duty imposed by municipal ordinance; when not 
shown.—A citizen of the city of Birmingham, having been arrested 
under an ordinance of said city, for a failure to perform certain 
work on the streets, claimed that he was an employee of the A. G. 
S. Railroad Company, and, as such, was exempt from work on the 
streets, under an act of the legislature, incorporating the N. E. & 
8. W. Ala. Railroad Company (of which the A. G. S. Railroad 

. Company was claimed to be the successor), exempting the em- 
ployees of said company from jury, military and a | duty ; but the 
proof only showed that he was in the employment of the company 
at the time of his arrest. Held, that ‘‘if there be any force in the 
defendant’s claim of exemption,”’’ to entitle him to its benefits, it 
was necessary that he should have been in the company’s employ- 
ment at the time he was required to perform the work on the 
streets ; and that proof merely that he was in the company’s em- 
ployment when arrested was insufficient. Hill v. Mayor, etc, 74. 


IV. OsvJectTions. 


29. Specific grounds of objection to evidence a waiver of all others.—It is 
the settled rule of this court, that if specific grounds of objection 
are taken to the admissibility of evidence, a waiver of all other ob- 
jections is presumed, and, on appeal, this court will confine its de- 
cision to the grounds specified. Massey v. Smith, 173. 


V. Options anp ConcLusions. 


30. Admissibility of evidence; what an infercnee or conclusion.—In an 
action on the case, founded on a letter written by the defendant to 
the plaintiff, recommending another as trustworthy, the latter hav- 
ing loaned money on the faith thereof, the plaintiff can not testify 
as a witness, that he never would have loaned the money but for 
the letter written to him by the defendant, such testimony being, 
not of fact, but of an inference or conclusion of fact, to be drawn 
by the jury. Baker v. Trotter, 277. 

31. Same; mental suffering not the subject of direct proof, but an infer- 
ence to be drawn by the jury.—While one who has been wrongfully 
and vexatiously attached may recover on the attachment bond for 
his wounded feelings, such suffering is not the subject of direct 
proof, but is an inference to be drawn by the jury from the manner 
and carelessness of the wrong; and hence, in such case, it is not 
competent for the plaintiff to testify that by the issue and levy of 
the attachment he ‘‘ was much distressed and harassed in body 
and mind,” or that he ‘“‘was almost crazy ;’’ or for him to show by 
other witnesses the apparent distress he suffered in consequence of 
the attachment. City National Bank v. Jeffries, 183. 
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32. Seduction ; prosecutrix can not testify to motive prompting her to sex- 
ual intercourse.—In seduction, it is not permissible for the prose- 
cutrix to testify that she did not willingly-yield to the embraces of 
the defendant, or that she yielded in consequence of a promise of 
marriage, or of any uct or declaration of the defendant; that being 
a matter of inference or deduction to be drawn by the jury, from 
facts and circumstances proved or presumed, and nota fact to 
which a witness may testify. Wilson v. State, 527. 


VI. Parou anp WRITTEN. 


33. Parol evidence to vary or contradict recitals of consideration in con- 
tracts ; when admissible.--General or particular recitals of consid- 
eration in contracts or conveyances are not conclusive, but are open 
to inquiry, and the real consideration may be shown to modify or 
defeat them; and hence, where a promissory note recited that it 
was given in part payment of a designated lot of land, parol evi- 
dence is admissible, on a bill filed to enforce the vendor’s lien on 
the lot for the payment of the note, to show that the true consid- 
eration was not only the purchase-money of the lot, but also that 
of another parcel of land, and the price of a stock of merchandise, 
sold at the same time for a gross sum. Stringfellow v. Ivie, 209. 

. When oral evidence of notice of tax sale admissible.—In an action of 
trover, in which the plaintiff relies on a tax title, oral evidence of 
the fact and contents of notices of sale, posted in exposed places 
more than a year before the trial, is admissible for him, without 
proof of loss or destruction, the presumption being that they had 
been destroyed. Rodgers v. Gaines, 218. 

- Construction of will; intention of testator can not be shown by parol. 
In the construction of a will parol proof of the testator’s intention 
is not admissible; but, as aids in arriving at his intention, when 
not clearly expressed, the state of his property, and other attend- 
ant, cognate facts may be shown. Simmons v. Simmons, 235. 

. Same; province of court and jury.—Where ery: testimony of at- 
tendant, collateral facts is introduced in aid of the construction of 
a will, whether such testimony is true, is a question for the jury; 
but if admitted, or when proved and found, the influence of such 
facts as factors in interpreting the will is a question of law for the 
determination of the court. Jb. 235. 

. Parol evidence to vary or contradict writing; rule as to applies only 
to parties and privies.—The rule forbidding the introduction of 
parol evidence to vary orcontradict writings, applies only to parties 
and privies; strangers to a writing, who have not assented to the 
truth of its statements, or that it should be a memorial of facts 
admitted to exist, are not bound by it, and may, whenever it is 
introduced to affect their rights, contradict it by parol. Lehman 
Bros. v. Howze, 302. 

. Same; under-tenant may contradict by parol landlord’s written con- 
tract with tenant in chief—Hence, an under-tenant, not being a 
party or privy to a written obligation given by the tenant in chief 
to the landlord for the delivery of a stated amount of corn as rent, 
may, on the trial of a motion made by him under the statute 
(Code of 1876, § 3476), to vacate the levy of an attachment sued . 
out by the landlord to enforce his lien for rent and advances, show 
by parol that the real consideration of the contract was not the 
rent of the land for the current year, but was an antecedent debt 
of the tenant in chief, not covered by the statutory lien. Jb. 302. 

. Written contract; can not be changed by contemporaneous parol 
agreement.—While it is a rule of law, that, in the interpretation of 
a written instrument, the court is permitted to place itself in the 
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41. 


42. 


situation of the contracting parties at the time of its execution, 
and to consider the occasion which gave rise to it, the relative 
position of the parties, and the obvious design they intended to 
accomplish, this rule can not be so extended as to supplement the 
writing with proof of a contemporaneous oral agreement, which 
changes its meaning; and hence, the deed under which the pur- 
chasing company in this case acquired its rights, reserving the 
title in the grantor, as security, at least, until all the conditions 
contained in the deed are performed, proof of a contemporaneous 
arol agreement, which would operate to estop the selling company 
rom asserting its title, upon the performance by the purchasing 
company of only one of such conditions, is inadmissible. Tenn. 
& Coosa R. R. Co. v. East Ala. R’y Co. 426. 


. Same; new term can not be added to, by parol.—It is not permissible, 


by parol proof, to add a new term to a-written contract, not ex- 
pressed in the writing, but alleged to have been understood anc 
assented to in the negotiation. Jb. 426. 7 


VII. Primary Anpd SECONDARY. 


Testimony of witness before committing magistrate; how proved.—lIt 
is the duty of a committing magistrate to reduce to writing the 
testimony of witnesses examined before him on a preliminary ex- 
amination, and if he observes this duty, the writing is the best 
evidence, and must be produced, or its absence accounted for; 
but if he neglect the duty, the testimony given mav be proved, 
when a necessity therefor is shown, by any witness who heard 
and remembers it substantially. Harris v. Siate, 495. 


Recorps; Foreign StTatuTes. 


When printed volume of statutes of another State inadmissible.—The 
statute of another State can not be proved by the production of a 
rinted volume purporting to contain it, which does not import on 
its face to have been printed by the authority of that State; and 
the mere declaration on the title page of the volume, that it was 
‘‘published by authority,’’ without indicating the authority, or 
that it proceeded from any of the recognized departments of the 
State government, does not render it admissible in evidence under 
our.statute. (Code of 1876,§ 3045.) Johnson v. State, 483. 


. How statute of another Staté may be proved.—A statute of another 


State may be proved by atranscript or copy properly certified by 
the Secretary of State of this State, as being deposited in his office, 
or by a printed volume purporting on its face to have been printed 
by authority of such otherState. (Code of 1876, § 3045.) Bush v. 
Garner, 162. 


. Same; reports of adjudged cases.—While the reports of adjudged 


cases of a sister State, published by authority, are competent evi- 
dence of the judicial construction placed upon the statutes of that 
State, and must be received as authoritative in the courts of this 
State, they can not, when taken alone, be received as legal evi- 
dence of the contents or provisions of such statutes. Jb. 162. 


. When foreign statute is properly proved it will be pre to continue 


of force.—When the enactment or existence of a foreign statute is 
properly proved, it will ordinarily be presumed to remain of force 
Without additional negative proof, showing that it has not been 
repealed or modified; and the burden of showing its repeal or 
modification will be onthe adverse party. Jb. 162. 


. Statutes of another State must be proved.—This court can not take 


judicial notice of the statutes of another State; but such statutes 
must be proved: Bradley v. Harden, Adm’r, 70. 
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Settlement of administrator’s accounts; when he is not chargeable with 
personal property converted by the widow.—On settlement of his_ 
administration, an administrator is not chargeable with the value of 
personal property belonging to his intestate at the time of his 
death, which was taken possession of, and converted by the widow 
before the grant of administration, and which he made no effort 
to recover, when the value of the property was less than the 
amount exempt to her and minor children under the statute of 
force at the time of the intestate’s death. Jenks v. Terrell, Adm’r, 
238. 


. Rent of plantation connected with decedent’s dwelling; when adminis- 


trator not liable for.—Until dower is assigned, the widow is entitled 
to the possession of the plantation connected with the dwelling in 
which the deceased husband resided at the time of his death, and 
to the rents issuing therefrom; and hence, the administrator is 
not chargeable with such rents, when he has not been guilty of 
laches in having dower assigned. Jb. 238. 


. Credit claimed by administrator; burden and degree of proof, when 


contested.— When an administrator claims a credit, on settlement 
of his administration, for moneys expended by him.in the pay- 
ment of a debt claimed to have been contracted or incurred by his 
intestate, the burden of proving the debt, if contested, rests on 
him, and he must prove it by the same degree of evidence the 
creditor would have been compelled to produce, if he had been 
forced to an action for its recovery; and he must also prove the 
fact of its payment, if that fact be put in issue. Jb. 238 
When administrator may reimburse widow for debts paid by her.—lIt 
the widow, before a grant of administration on her deceased hus- 
band’s estate, pay debts which are just and subsisting demands 
against the estate, and which a rightful representative ought to 
have paid, she is entitled to stand in the place of the creditor or 
creditors to whom the payments were made; and an administra- 
tor, subsequently appointed, is entitled to a credit, on settlement of 
his accounts, for moneys expended by him in reimbursing her for 
the amounts so paid by her. Jb. 238. 


. Purchase of land from vendee at administrator’s sale; effect of report 


of, and order to make title-—Where the vendee of land at an ad- 
ministrator’s sale sold to another, the administrator has no 
authority to report that fact in his report of the sale, and a decree 
of the probate court, founded on such report, ordering the admin- 
istrator to make title to the sub-purchaser, is coram non judice. 
Pruitt v. Holly, 369. 


. Purchase of land by administrator at his own sale; when voidable. 


A purchase of land by an.administrator without interest in the 
land, at his own sale, is voidable at the the option of his cestuis 

ue trust, reasonably expressed, although he may have acted with 
airness, paid full value for the land, and made no profit out of the 
transaction. Daniel v. Stough, 379. 


. Purchase of lands by administrator at his own sale, not void, but 
a 


voidable only.—Where an administrator purchases lands at his 
own sale, made under a decree of the probate court, and, on con- 
firmation of the sale, a conveyance is executed to him by a com- 
missioner appointed by the court for that ped. ene the sale is not 
void, but voidable merely, at the election of parties having adverse 
interests, seasonably made in a court of equity ; and until avoided, 
the legal estate remains in him. Fielder, Ex’r, v. Childs, 567. 


. Removal of foreign administrator to this State; geet of on adminis-. 


tration.—At common law, the non-residence of an executor or ad- 
ministrator neither wrought legal incapacity, nor furnished ground 
for removal ; and hence, it can not be assumed, in the absence of 
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proof of the statutes of Georgia, that the removal by an adminis- 
trator appointed in that State to Alabama ipso facto vacated his 
administration. Bradley v. Harden, Adm’r, 70. 

9. Letters of administration granted during late war, valid.—Letters of 
administration granted in this State during the late war between 
the States, are valid. Bean, Adm’r, v. Chapman, 140. ~ 

10. Grant of letters of administration de bonis non; when void.—A grant 
of letters of administration de bonis non, when there is no vaeancy 
in the administration, is a mere nullity, and may be attacked in a 
collateral proceeding; but when so attacked, the fact that there 
Was no vacancy must be affirmatively shown; as, in the absence 
ef such proof, the presumption will be indulged that such vacancy 
did exist, and that its existence was ascertained by the-probate 
er when letters of administration de bonis non were issued. 

b. 140. : 

1l Acts of register as probate judge; matters of record in probate court. 
When the register in chancery acts pro hac vice in the stead of the 
probate judge, on account of the latter’s incompetency, under the 
statute (Code of 1876, § 2648), his acts become matters of record 
in the probate court, and in that court he must discharge the 
duties imposed on him by statute, wifhout a removal of the papers 
or records. Jb. 140. 

12. When transcript FN probate court fails to show a vacancy in ad- 
ministration.—Where, in a suit in the circuit court by one who 


claims to be, and sues as administrator de bonis non of a decedent’s 
estate, a transcript from the probate court containing what pur- 
ports to be the entire proceedings of that court touching the 
administration of said estate, is-read in evidence, and from it it 
appears that administrators in chief were appointed in 1863, that 


they continued to act until 1870, when they filed their accounts 
and vouchers for a final settlement, and that, the judge of probate 
being incompetent to act by reason of relationship to the admin- 
istrators, the settlement was ‘‘transferred’’ to the register in 
chancery, who made an order setting a day for the settlement, 
and also, afterwards, two orders of continuance; but it does not 
appear therefrom that the settlement was ever made, or that the 
administrators had ever resigned, died, or been removed,—held, 
that the transcript affirmatively shows that there was no vacancy 
in the administration; and that letters of administration de bonis 
non, issued to the plaintiff in 1871, were therefore void. Jb. 140. 

13. Administration de bonis non; presumption in favor of its validity. 
While it is true that a grant of administration de bonis non, when 
there is no vacancy in the administration, is void, yet the rule is 
well settled that, on collateral attack, it will be presumed, from 
the exercise by the probate court of the power to appoint an ad- 
ministrator de bonis non, that a vacancy did exist, unless the con- 
trary affirmatively appears. Morgan v. Casey, Adm’r, 222. 

14. Ejectment by administrator to recover lands for distribution; what no 
defense.—An administrator having authority under the statute to 
sell lands for distribution as well as for the payment of debts, he 
can maintain ejectment against strangers holding adversely to 
himself and the heirs, to recover lands of his intestate, as well for 
distribution as for the payment of debts; and hence, it is no de- 
fense to such action, that all the debts have been paid, or are 

_barred by the lapse of time. Jb. 222. 

15. Ejectment by administrator de bonis non to recover lands sold by his 
predecessor, but not conveyed; payment of purchase-money and dis- 
tribution no defense.—To an action of ejectment, brought by an ad- 
ministrator de bonis non to recover lands which had been sold b 
his predecessor under an order of the probate court, but of whic 
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no conveyance had been executed to the purchaser, the fact that 
the purchase-money had been paid to, and distribnted among the 
heirs, by his predecessor, is no defense, although the recovery is 
sought for the purpose of distribution. Jb. 222. 


See Cuancery, 26-28, 30-32; Estates or Decepents; Inso.- 
VENT Estares. 


EXEMPTIONS. 


1. Interest of wife in homestead.—Where the title to the homestead is 
in the husband, the wife has no such interest, during the husband’s 
life, as would authorize her alone to maintain a bill to set aside a 
conveyance thereof on the ground of fraud and duress. Vancleave 
v. Wilson, 387. 

. Conveyance of the homestead; acknowledgment by the ye oe con- 
veyance of the homestead, invalid by reason of the defective ac- 
knowledgment of the wife, her voluntary assent and signature 
thereto not having been certified in conformity to the statute 
touching the conveyances of homesteads, may be rendered valid, 
and the defect cured, by a subsequent acknowledgment by her, 
made and certified as required by the statute, the rights of third 
parties not intervening. Jb. 387. ; 

3. Same; when wife’s acknowledgment insufficient.—A certificate of the 
acknowledgment of the .wife to a conveyance of the homestead, 
executed in 1881, that ‘“‘she signed the same of her own free will 
and avcord, without fear, constraint, or persuasion of her husband,”’ 
omitting the words ‘‘or threats,’’ required by the amendatory act 
of February 9th, 1877 (Pamph. Act, 1876-7, p. 33), is insufficient 
to divest the title to the homestead. Motes v. Carter, 5538. 

. Alienation of wife’s homestead; examination separate and apart from 
the husband not required.—The examination of the wife separate 
and apart from the husband, touching her voluntary signature and 
assent to a mortgage or other alienation of the homestead, is not 
required when the homestead is the property of the wife ; but only 
when it belongs tothe husband. Dawson v. Burrus, 111. 

. Alienation of homestead; Art. 10, Sec. 2 of Constitution construed. 
Under section 2 of Article 10 of the Constitution, providing that ‘‘a 
mortgage or other alienation of [the] homestead by the owner 
thereof, if a married man, shall not be valid, without the voluntary 
signature and assent of the wife to the same,’’ the wife is not re- 
quired to unite in the conveyance of the title; but she must assent 
thereto, and such assent must be evidenced by her voluntary sig- 
nature. Hood v. Powell, 171. 

3. Same; mode and form prescribed by statute must be complied with. 
The statute has provided the mode and form by which it shall be 
shown that such assent and signature were voluntarily given ; and 
without that evidence, the conveyance is a nullity. Ib. 172. 

. Same; acknowledgment and certificate may be made after execution. 
The acknowledgment by the wife of her voluntary signature and 
assent to a conveyance of the homestead, and the certificate thereto, 
required by the statute, may be made after the execution of the 
deed, becoming valid and binding from that time. J. 171. 

. Same; acknowledgment before sworn clerk of probate judge sufficient. 
The sworn clerk of a probate judge is authorized to take and certify 
the acknowledgment of the wife to a conveyance of the homestead ; 
and a certificate of acknowledgment, made by him for and in the 
name of his principal, is sufficient. Jb. 171. 

. Widow's right of exemption; dissent from will not necessary to as- 
sertion of.—Where a decedent leaves a last will and testament, by 
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whici: he disposes of all his property, the widow is not required to 
dissent from the will, in order to become entitled to the exemp- 
tion of personal x = Hee the value of one thousand dollars pro- 
vided by statute. ubbard v. Russell, 578. 


Exemption of personal property in favor of widow and minor chil- 


dren; nature of. —While the right of the widow, or if there be a 
minor child or children, of the widow and such minor-child or 
children, of a decedent, to an exemption of personal property to 
the value of $1000 from administration, is absolute and unqualified, 
it can not ripen into a title to particular property until there has 
been a selection of such property, thereby individualizing and 
separating it from the mass or aggregate of the personal property 
to which the title of the personal representative extends. Mitcham 
& Smith v. Moore, Adm’r, 542. 


Same; selection may be made before or after administration.—The 


right to such exemption not depending upon the existence of an 
administration, and a selection of property as exempt, made by 
the widow, or by the guardian of the minor child or children, or 
by appointees of the judge of probate, operating merely to indi- 
vidualize the property to which the exemption attaches, the selec- 
tion may be made before, as well as after the grant of administra- 
tion, its validity and sufficiency to pass the title depending on the 
value of the property selected. Jb. 542. 


Same; when selection made before administration vests title in widow. 


Hence, where the decedent left a widow and minor children, and, 
before administration, the widow selected certain personal property 
belonging to the estate, of less value than $1000, as exempt to her 
and her minor children from administration, the selection was au- 
thorized by law and valid, and operated to clothe her, for herself 
and minor children, with the title to the property selected. Jb. 
542. 


‘13. Claim of exemption of pérsonal property; filing of inventory.—When 


14. 


a claim of exemption of personal property from sale under execu- 
tion is asserted, whether under section 2828 or section 2834 of the 
Code, before the plaintiff is required to tender any issue, the de- 
fendant or claimant must file an inventory as provided by section 
2837 of the Code; and failing to do so, the plaintiff is entitled to an 
order declaring the property subject to the process, unless some 
special reason is shown why the order should not be granted. 
Ex parte Redd, 548. 


Same; when bond not 7 Na of plaintiff before lery.—The provision 


of section 2830 of the Code, requiring the plaintiff to give bond, 
is confined to cases in which the levy is sought to be made on 
property, a claim to which as exempt has been filed and recorded 
under sections 2828-9 of the Code. Jb. 548. 


15. Same; misprints in §§ 2834 and 2840 of the Code.—There are mis- 


prints in the chapter of the Code of 1876, relating to exemption of 

roperty. In twelfth line of section 2834, the figures 2828 should 
be read 2830; and in the last litte of section 2840, the figures 2823 
and 2824 should be tead 2821 and 2822. Jb. 548. 


16. Mandamus; when not proper remedy.—Mandamus will lie to compel 


an inferior tribunal to proceed to judgment, but not to dictate the 
particular judgment it should render; and hence, it will not lie to 
compel the circuit court to enter judgment, declaring personal 
property levied on and claimed as exempt subject to the process, 
on the failure of the defendant to file an inventory as provided by 
section 2837 of the Code. Ib. 548. 
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1. Party authorized to make demand for, not an agent of Federal Gov- 
ernment.—A party authorized and appointed by the Governor of 
another State, to demand of the Governor of this State the arrest 
and extradition of a person here as a fugitive from justice, under 
a requisition duly made for that purpose, is not, pro hac vice, an 
officer or agent of the Federal Government, but is merely an agent 
of the State demanding the extradition, although the authority for 
the demand and requisition is the act of Congress, passed for the 
enforcement of the extradition clause of the Federal Constitution. 

Ex parte State, in re Mohr, 503. 

2. Jurisdiction of State courts to inquire into legality of arrest by habeqs 
corpus.—The person sought to be extradited having been arrested 
under a warrant issued by the Governor, in pursuance of the 
requisition made on him, and placed in the custody of the agent 
of the State demanding the extradition, the State courts have 
jurisdiction, by writ of habeas corpus, to inquire into and determine 
the legality of the arrest and detention. Jb. 503. " 

3. What criminals may be extradited under Constitution and act of 
Congress.—The extradition clause of the Federal Constitution, and 
the act of Congress designed to carry it into effect (U.S. Stat. § 
5278), do not provide for the extradition of all criminals, but of a 
specified class only—of such as may have fled from, or left the 
demanding State as fugitives from the justice of that State; and 
hence, their provisions do not apply to, or embrace crimes, not 
actually, but merely constructively committed within the jurisdic- 
tion of the demanding State, when the offenders were not, at the 
time the crimes were committed, and have not since been within 
that jurisdiction. Jb. 503. 

4. What questions open for review on writ of habeas corpus.—While the 
act of 1793, now substantially embraced in section 5278 of the 
Rey. Statutes, providing for the extradition of fugitives from jus- 
tice, makes conclusive the production of a duly certified copy of 
the indictment or affidavit therein mentioned, and the courts of 
the State on which the requisition is made, are not authorized to 
go behind the indictment or affidavit for the purpose of investi- 
gating the question of the prisoner’s guilt or innocence, the finding 
of the Governor of ihat State, that the person whose extradition 
is demanded, is a fugitive from justice, is not conclusive evidence 
of that fact; but it is competent for the prisoner to show, on 
habeas corpus, by parol evidence, that he is not in fact a fugitive 
from the decnntinn State, and that, therefore, the warrant of the 
Governor was improvidently issued. Jb. 503. 

5. Same.—Hence, a person arrested as a fugitive from justice on a 
warrant issued by the Governor of this State, in pursuance of a 
requisition made on him by the Governor of the State of Penn- 
sylvania, based on an indictment found in that State, charging the 
prisoner with the crime of obtaining money under false pretenses, 
may show, on habeas corpus, that he was not in the State of Penn- 
sylvania at the time the offense is alleged to have been committed, 
and has never been there since; that the goods were obtained by 
a from an agent of the prosecutor in the State of New 

York, to whom the false representations, if any, were made; and . “2 
that he has never fled from the State of Pennsylvania, and was, 
therefore, not a fugitive from justice. Ib. 503. 


FINE AND FORFEITURE FUND. 


1. Definition of.—The fine and forfeiture fund of the counties of the 
' State may be defined as a fund accruing from pecuniary penalties 
and punitive impositions, incurred by the defendants in the en- 
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forcement of criminal prosecutions, in the nature of profits arising 
from our system of criminal procedure. State, ex rel, etc., v. Cole- 
man, 550. 

2. What moneys belong to.—To that fund belong moneys received from 
the hire of convicts sentenced to hard labor for the counties (1) in 
felony cases, (2) in misdemeanor cases, on default in the payment 
ge and (3) for additional terms to pay costs and officers’ fees. 

. 550. 


FRAUD. See Deeps, 2, 3. 


FRAUDS, STATUTE OF. 


1. What not a ee to answer for the debt of another.—Where the 
original debtor is entirely released or discharged, and the obliga- 
tion or promise of another is substituted in place of that of the 
discharged debtor, a new debt is thereby created, binding on the 
substituted debtor, which is not affected by the provision of the 
statute of frauds, declaring ‘‘every special promise to answer for 
the debt, default or miscarriage of another’’ void, unless it is re- 
duced to writing, etc. (Code of 1876, § 2121.) Thornton v. Guice, 321. 

2. Whenlien on land must be created by writing.—Any right to charge 
land with the payment of purchase-money, dependenton the agree- 
ment of the parties, and not arising by imp'ication or operation of 
law, must be evidenced by writing, and can not rest in parol. 
Stringfellow v. Ivie, 209. 


FRAUDULENT CONVEYANCES. 


1. Proof of debt on bill filed to set aside.—When a party, claiming to be 
a creditor of the grantor, seeks by bill in equity to set aside a con- 
veyance as fraudulent, he must establish the existence of a debt, 
to the payment of which the property conveyed could be subjected, 
if the conveyance did not stand in the way, obstructing legal 
remedies ; and the existence of such debt the parties claiming 

- under the deed may dispute, requiring it to be proved, and against 
it they may prefer any defense, not merely personal, which. the 
debtor could have preferred in an independent suit upon it. Law- 
son. v. Ala. Warehouse Co., 289. 

2. Bill to set aside fraudulent conveyance by judgment creditor; effect of 
judgment as evidence.—A judgment against the grantor, when 
rendered by a court of competent jurisdiction, in the regular course 
of judicial proceedings, in the absence of fraud or collusion, is con- 
clusive evidence of a debt existing at the time of its rendition, but 
is not evidence that the debt existed at any time anterior thereto; 
and hence, if the conveyance is impeached as merely voluntary, 
and the judgment was rendered subsequently to the execution of 
the conveyance, there must-be other evidence of the debt; but if, 
as in this case, the conveyance is assailed as tainted with actual 
fraud, thereby rendering it void, not only as to existing, but also 
as to subsequent creditors, the judgment, of itself, establishes the 
existence of a debt, authorizing the creditor to impeach the con- 
veyance. Ib. 289. 

3. Same; grounds on which judgment may, and may not be contested. 
The grantee in a conveyance assailed for fraud by a judgment 
creditor of the grantor, not beinga party or privy, may contest the 
validity of the judgment; and in defense, he may show that the 
court rendering the judgment had no jurisdiction, or that there was 
no debt of legal obligation, or other real cause of action, or that 
the judgment was the result of fraud and collusion between the 
parties ; but mere irregularities in the proceedings, or errors which 
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the debtor has waived, or whieh could only be corrected on appeal 
or writ of error, are not available to him as a defense. Jb. 289. 

4. When consideration of transfer of note, attacked for fraud, sufficient. 
The consideration of the transfer of a purchase-money note hav- 
ing been in part a debt due from the vendor to the transferee, and 
in part debts due from the former to the latter’s minor brother 
and sister, which she agreed to assume, these debts aggregating 
the amount due on the note, it was held, that the considera- 
tion of the transfer was adequate to support it against an attack 
for fraud. Smith v. Spencer, 299. 


See Cuancery, 68, 69. 


GIFTS. 


1. Delivery essential to validity of gift of personal property.—A_ gift of 
personal property, without delivery, is ineffectual to pass the title 
to the donee. Huddleston v. Huey, 215. 

2. Gifts inter vivos; what necessary to their validity.—To render a gift 
inter vivos a valid transfer of rights of property, there must be a de- 
livery, a transfer of the dominion from the donor to the donee ; and 
the gift must be completely executed, leaving nothing to be done 
to perfect it. If there is no delivery, or if any thing necessary to 
perfect the gift remains to be done, the transaction is a mere ex- 
ecutory agreement to give, by which the title does not pass, and 
upon which no action can be maintained in any court. Walker, 
Guardian, v. Crews, 412. 

. Same; what constitutes delivery.—The title to personal property, 
given by deed, is transferred by a delivery of the deed, without a 
delivery of the property ; and when the deed has been delivered, 
the gift is irrevocable, and the subsequent possession of the donor 
does not impair its validity.. Ib. 472. 

. Same.—But t!ie manner of delivery, and what it takes to constitute 
it depend somewhat on the nature and condition of the property ; 
what is required being, that there shall be a clear surrender of the 
right and of the dominion, in contradistinction to a promise to 
surrender, without the reservation.of any interest by the donor, or 
the postponement of the time of actual enjoyment by the donee. 
Tb. 412. 

. Same; what essential to validity of gift of chose in action —When a 
nromissory note is the subject of the gift, itis not essential to its 
validity, that the technical right to maintain an action on the note 
in the name of the donee, sha!l be conferred, but merely that the 
dominion over the note shal] be parted with by the donor, and 
transferred to the donee. (Borum v. King, 37 Ala. 606, overruled 
on this point.) Ib. 412. 

. Same; trusts thereby declared and consummated can be enforced,—lt 
by deed of gift a trust is declared und consammated, it will be en- 
forced to the same extent, and on the same principles, as if the deed 
rested on a valuable consideration. Ib. 412. ‘ 

- Voluntary trust by parent in favor of child; when executed and irrev- 
ocable.—A father, in consideration of his love and affection for an 
infant daughter, executed a deed, whereby he “‘gave, granted and 
conveyed”’ to her certain particularly described promissory notes, 
owing to him by third parties, ‘‘the same to have and to hold to 
the only use and benefit of my said infant daughter, Ella C., 
hereby reserving to myself the right to manage the above amounts 
as agent for my said infant daughter, with the privilege to collect 
the money on said notes, and re-invest in property for her, the 
said infant chi!d, or reloan on interest, if I see best, should I live 
to have thé privilege of so managing said amounts specified.’’ . 
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After executing the deed, he lived four or five years, during which 
time he, styling himself trustee for his said daughter, had assessed 
to her for taxation personal property, in amount approximating 
the face value of the notes, but gradually increasing year by year, 
and paid the taxes thereon. He acknowledged the deed on the 
day of its execution, and soon thereafter caused it to be recorded 
in the proper office. Held, that these facts, unexplained, amount 
to proof of delivery, and that the decd created a valid, executed, 
irrevocable declaration of trust in favor of the child. Jb. 412. 


8. Same; what presumed to be an investment of funds belonging to. 


After the execution of such deed, the father having purchased a 
tract of land, taking the title in the name of the daughter, it was 
further held, that this should be treated as an investment, pro 
tanto, of the trust funds in his hands. Jb. 412. 


See CHANCERY, 9. 


GUARDIAN AND WARD. 


1. When prices paid by guardian for necessaries for his ward in Confed- 


erate money should be scaled.—Where a guardian purchased during 
the war with Confederate money belonging tou him, at Confederate 
prices, articles for his ward, which were necessaries, and fur- 
nished the ward with money of the same currency, also belongin 
to him, to defray necessary expenses, he is only entitled, on final 
settlement, to credit for the value of the articles purchased, and of 
the money furnished, in the lawful currency of the United States, 
and not for the actual amount of Confederate money so paid out 
and furnished by him; and these values should be es‘imated at as 
near the time the expenditures were made, and the money fur- 
nished, as practicable. Phillips v. Towles, 406. 


2. Defense of suit against guardian of non compos mentis; negligence of 





HABEAS CORPUS. 


HOMICIDE. See Criminau Law. 
HUSBAND AND WIFE. 


guardian imputable to ward.—When a person has been declared 
non compos mentis, his guardian may be sued upon any contract, 
tort, default, or miscarriage, made, done, or suffered betore he was 
so declared ; and when such suit is defended by his guardian, the 
negligence of the guardian, or his attorney, is, to some extent at 
least, imputable to the ward, as that of trustee is often visited 
upon the cestui que trust. Weems v. Weems, 462. 








See ExTRADITION OF FUGITIVES FROM JUSTICE. 


1. Rents, income and: profits of wife’s statutory estate; husband alone 


must sue for recovery of.—The wife can not sue for the recovery of 
the rents, income and profits of her statutory separate estate, but 
for their recovery the husband, while he is in the relation of trus- 
tee, must sue alone; andif by his own act he has estopped himself 
from asserting title to them, there can be no recovery. Cook v. 
Meyer Bras., 580. 


2. Decree reliering married woman of disabilities of coverture; its effect 





on husband’s trusteeship of statutory estate. —A decree of the 
chancellor, under the statute (Code of 1876, § 2751), relieving a 
married woman of the disabilities of coverture as to her statutory 
and other separate estates, etc., does not operate to remove the 
husband from the trusteeship of her statutory separate estate, or 
to deprive him. of the right to take the rents, income and profits 
thereof, or to entitle her to receive or sue for the same. Jb. 580. 
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3. Suit for recovery of lands, the separate estate of a married woman; 
how brought.—For the recovery of lands belonging to the statutory 
separate estate of a married woman, she must sue alone, and a re- 
covery can not be had in a suit brought by her and her husband 
jointly.’ Parsons v. Woodward, 348. 

4. Same; when evidence of consideration of deed inadmissible.—Where 
husband and wife sue jointly in ejectment, or a statutory real ac- 
tion in the nature of ejectment, claiming title under a deed which, 
on its face, creates a statutory separate estate in the wife, they 
can not be allowed, for the purpose of showing that they are en- 
titled to a joint recovery, to prove by parol evidence, that the 
purchase-money, paid,for the lands sued for, belonged to the 
wife’s equitable separate estate. Jb. 348. 

. Liability of wife’s statutory separate estate jor articles of comfort and 
support of household; extends only to domestic contracts. —The 
liability of the wife’s statutory separate estate for contracts for 
articles of comfort and support of the household, etc., being 
statutory, and not arising from contract (Code of 1876, § 2711), 
does not extend to contracis made and performed in another State, 
in which the contracting parties are domiciled. Judge, Adm’r, v. 
Wright, 324. 
Wife’s statutory separate estate; liability of, for necessary articles of 
clothing for minor children at school.—The wife’s statutory sepa- . 
rate estate is liable for necessary clothing for her minor children, 
purchased by the parents, and shipped to them while they were 
temporarily absent from home at school. Wright v. Strauss & Co., 
227. 

Transportation of personal property of a married woman from Mis- 
sissippi into this State; effect of —The mere transportation of cotton 
raleod in the State of Mississippi, belonging to a married woman 
as her separate property under the laws of that State, into this 
State, does not, of itself, so change the status of the cotton as to 
constitute it her statutory separate estate under the laws of this 
State; and hence, in an action for damages for the conversion of 
the cotton, the husband should be joined as co-plaintiff with the 
wife, under the provisions of section 2892 of the Code of 1876. 
Bush v. Garner, 162. 

Personal property belonging to wife’s statutory separate estate; title 
to articles taken in exchange for.—Where a married woman in- 
vested money of her statutory separate estate in a purchase of cat- 
tle, which were afterwards exchanged for other chattels, and later 
these were exchanged for a wagon and oxen, one of the exchanges 
having been made by the wife, and the other, by the husband, 
acting for her and with her authority, and no writings were 
executed, evidencing eithér exchange,—held, under the authority 
of Pollak & Co. v. Graves, 72 Ala. 347, that the title to the wagon 
and oxen never vested in the wife, and that she could not main- 
tain trover for their conversion. Woods v. Dunlap, 169. 

When acts and declarations of husband admisssible against wife. 
In trover by the wife againsta purchaser at a sale under execution 
against the husband, tor a conversion of the property sold; the 
question being, whether, at the time of the levy, it belonged to the 
wife or the husband, acts and declarations of the husband, made 
while the property was in his possession, and tending tu show assert- 
ed ownership by him, are admissible for the defendant. Jb. 169. 

10. Equitable separate estate; when deed does not create.—A deed convey- 
ing land jointly to husband and wife and to ‘‘their heirs and as- 
signs, to their own use and behoof, in fee simple,’’ does not make 
the wife’s interest in and to the lot her equitable separate estate. 
Denniston v. Ala. Gold Life Ins. Co., 465. 
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11. Conveyance by wife; ignorance of contents when signed, insufficient 
to avoid.—A married woman can not avoid the legal effect of her 
signature to a mortgage or other conveyance, otherwise valid, by 
merely showing that, when she signed it, she neglected to read it, 
and was ignorant of its contents. The reasonable presumption, . 
in the absence of proof, is, that she was of sufficient intelligence 
to be able to read, and her ignorance will be attributable to her 
own neglect. Dawson v. Burrus, 111. 

12. Equitable separate estate; what constitutes.—A marriage settlement 
by which the husband conveys real and personal property to a 
trustee for the ‘‘sole and separate use, benefit and behoof”’ of his 
wife, creates in her an equitable, as distinguished from a statutory, 
separate estate in the property conveyed. Allen, Ex’r, v. Terry, 
Trustee, 123. 

13. Power of wife over equitable estate.—In a court of equity the wife has 
the same powers and rights over her equitable separate estate, as 
if she were a feme sole; and, unless specially restrained by the 
terms of the instrument creating the estate; she may dispose of it 
in any mode she may elect, and without the concurrence of the 
husband. Jb. 123. 

14. Power of wife over rents, income and profits of her equitable estate. 
The wife has also the power to receive and control the rents, in- 
come and profits of her equitable separate estate, free from the 
interference of her husband; and, under her general power of 
disposition, she may give them to the husband, as to any other 
person; and if the husband, while living with her, receives such 
rents, income and profits, it will be presumed, in the absence of 
an express dissent on her part, that they were received by him 
with her consent, and will regardedi as a gift by her to him. 
Ib. 123. 

15. When husband not chargeable with rents, income and profits of wife’s 
equitable estate; marriage settlement construed.—By a marriage set- 
tlement a husband conveyed improved real estate and stock in a 
manufacturing corporation to a trustee for the ‘‘sole and separate 
use, benefit and behoof’’ of his wife, clothing her with the power 
**to possess, use, control and enjoy the same, and the proceeds 
and profits thereof, in such way and manner as she may deem fit 
and proper, and with power to dispose of the same, or any part 
thereof, either by transfer in writing, or deed of conveyance dur- 
ing her life, or by last will and testament; and if disposed of by 
her during her life, her trustee» shall join with her in the transfer 
or conveyance ;’’ conferring on the trustee no power to manage or 
control the property, but expressly relieving him of all responsi- 
bility in reference thereto; and further providing that if she should 
die, ‘‘without having made disposition of said property in any 
manner, then the same, whether it consist of money or other 
things, and the proceeds and profits thereof, shall descend to, and 
vest in her right heirs forever, share and share alike, to the exclu- 
sion ’’ of the husband and his heirs. Held, on a bill filed by the 
wife to charge the estate of her deceased husband with rents, in- . 
come and profits derived from the property conveyed by the 
instrument, and collected by him, that a proper construction of 
the marriage settlement is to confine the mode of disposition 
therein designated to the corpus of the estate thereby created and 
to its accretions, and not to extend it to moneys received by the 
husband from rents, income and profits; and that the husband’s 
estate was not chargeable with rents, income and profits derived 
from such property, and collected by him, no express dissent on 
her part being shown. Jb. 123. 

16. When notice to husband, notice to wife.—If the husband purchases 
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land for his wife, causing a conveyance to be executed to her, 
notice to him is notice to her. Sayre v. Elyton Land Co., 85. 


See Cuancery, 3, 4, 47, 49, 58, 59; Exemptions, 1-8; Liwita- 
TIONS, STATUTE OF, 2, 3. 


INDICTMENT. See Crnomnat Law. 
INJUNCTION. See Cuancery, 5, 37, 72, 73. 
INNKEEPER. 


1. Liability of unlicensed innkeeper for goods stolen.—Where a person - 
in this State holds himself out to the public as the keeper of a 
public inn or hotel, although not licensed as such, and refuses or 
fails to make a special written contract with his guest, as required 
by the statute (Code, 1876, § 525), he must be held chargeable 
with the liabilities imposed by the common law touching the loss 
of personal property lisiuion to the guest; and when sued for 
such loss, he can not be heard to say that he was not a licensed 
keeper of a hotel orinn. Lanier v. Youngblood, 587. 

. Liabilities of innkeepers at common law for goods stolen.—Under the 
principles of the common law, an innkeeper is liable to his guest 
for the loss hy theft of personal property of every kind, infra 
hospitium, which the guest finds it convenient to carry about him, 

insloding money, jewelry, or other valuables devoted to use or 
ornament, unless such loss was superinduced by the proximate 
contributory negligence of the guest. Ib. 587. 

3. Same; rule as to contributory negligence on part of guest.—While the 
general rule prevails, that contributory negligence on the part of 
the guest will exonerate an innkeeper from liability for loss of 
goods occasioned by theft, it is not every slight negligence of the 
guest which will exonerate the innkeeper fromm liability, nor is it 
required that the negligence should be gross, or such as evinces a 
want of good faith on the part of the guest. Ib. 587. 

. Same.—But the true rule, in such cases, is, that the want of ordi- 
nary care, or of such care as a prudent man may reasonably be 
expected to exercise under like circumstances, on the part of the 
guest, is sufficient to. defeat a recovery against the innkeeper, 
where it appears that such negligence proximately contributed 
to the loss, and that the loss would not otherwise have happened. 
Ib. 587. 


. Same; contributory negligence; when a pow 2 for the court.—In 
e 


such case, the question of negligence vel non is one of fact for the 
determination of the jury, in all cases of doubt, either where the 
facts are disputed, or where different minds may reasonably draw 
different inferences or conclusions; but it is one of law, to be 
decided by the court, where the facts are undisputed, and the in- 
ference to be drawn from them is clear and certain. Jb. 587. 

. Same; statute providing mode by which innkeeper may protect himself 
from liability, must be strictly ponents: Ta statute providing 
that an innkeeper may protect himself from liability to his guest 
for loss of money, etc., by keeping an iron chest, or other safe 
depository for valuable articles belonging to his guests, and by: 
posting on his doors, and other public places in his house, notices 
to his guests, that they must leave their valuables with him for 
safe-keeping, etc. (Code, 1876, §§ 1549-51), being in derogation of 
the common law, must be strictly construed, and can not be ex- 
tended, in its operation and effect, by doubtful implication; and 
thus construed, it requires that the notice shall be posted on the 
doors of all rooms occupied by guests. Jb. 587. 
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7. Same; whether actual notice exonerates innkeeper, quere; when actual 
notice not shown.—It seems that the strict construction required to 
be placed on the statute excludes actual notice on the part of the 
guest, by failing to expressly provide for it; but whether this is 
the true construction of the statute, is not decided, as from the 
facts of this case actual notice can not be imputed to the guest, it 
merely being shown that, at some time within the twelve months 
preceding the loss, while a guest at the hotel, he had observed 
and read the printed notices required by the statute, in other 
rooms of the hote!. Jb. 587. 

. Same; what does not constitute contributory negligence.—Where the 
lock on the door furnished the guest was out of repair, and no 
other fastening was provided, contributory negligence can not be 
imputed to him, because he slept in the room without fastening 
the door, or because, knowing the condition of the door in this 
regard, he failed to notify the innkeeper thereof. Jb. 587. 


INSOLVENT ESTATES. 


. Appeal by creditor from settlement of insolvent estate ; supersedeas not 
required or authorized.—A creditor of an insolvent estate, whose 
claim has been disallowed on final settlement in the probate court, 
is not required, or authorized, on appeal to this court, to supersede 
the decrees in favor of other creditors; but, under the statute 
(Code of 1876, § 2578), the administrator should, on motion, be 
allowed to retain and reserve ‘‘a ratable proportion ’’ of the mon- 
eys in his hands for the payment of such claim. Clark, Adm’r, v. 
Guard, 456. 
2. Same; when appealing creditor not barred on remandment of cause. 
In such case, decrees rendered against the administrator in favor 
of creditors whose claims were allowed, distributing the entire 
fand in the hands of the administrator, and payment thereof by 
him pending the appeal, without moving for an order to allow him 
to retain funds in his hands to pay the claim of the appealing cred- 
itor in the event he is successful, will not bar such creditor from 
proving his claim, and obtaining a decree thereon against the ad- 
ministrator, on settlement made after a reversal of the decree ren- 
dered against him on the first settlement, and a remandment of 
the cause. Jb. 456. ‘ 
3. Same ; when appealing creditor not required to proceed against other 
crvtinesé./Fhs administrator, in such case, can not compel the 
appealing creditor to proceed against the creditors whose decrees 
were paid by the administrator, under the provisions of section 2585 
of the Code of 1876. Ib. 456. 
. Final settlement of insolvent estate ; when exception to creditor’s claim 
insufficient. —An exception by one creditor to the claim of another, 
on final settlement of an insolvent estate in the probate court, set- 
ting up the statute of limitations of three years, without averring 
that the contested claim is an open account, is insufficient. Jb. 
456. 
. Same ; allowance of costs and attorney’s fees to administrator.—Under 
the facts of this case, it was held that reasonable attorney’s fees 
and ¢ost«, both in the prohate court, and in this court, on appeal 
by «a creditor whose claim was contested and disallowed, on the 
settlement of an insolvent estate, should be allowed to the admin- 
istrator, although, on the appeal, the decree of the probate court 
was reversed and remanded. Jb. 456. 


6. Same ; when attorney’s fees should not be allowed.—Attorney’s fees 


should not be allowed to an administrator on the final settlement 
of an insolvent estate, for filing a petition for allotment of dower 
to the widow, when, not being pressed, it failed, on the death of 
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the widow, and if it had been pressed with reasonable diligence, 
dower could have been allotted in time to secure a lease of the 
premises for the next succeeding year. Jb. 456. 

7. Same ; when administrator chargeable with rents.—But, in such case, 
he is chargeahle with the rents, the loss of which resulted from 
the failure to have dower assigned. Jb. 456. ; 

°8. Same; when administrator not chargeable with interest.— Held, under 
the facts of this case, that the administrator was not chargeable 
with interest as damages for delay in making final settlement and 
distribution. Jb. 456. 


INSURANCE, LIFE. See Corporations, 6. 
INTEREST. 
1. On money converted; from what date it begins to run.—The sureties of 


a judge of — are liable for interest on moneys belonging to a 
minor, and in the hands of their principal under the provisions of 


section 2809 of the Cude, and by him converted to his own use, . 


from the date of such conversion. Bradley r. Harden, Adm’r, 70. 

2. Liability of county treasurer for interest.—While it is the duty of a 
county treasurer, on the termination of his official term, to pay 
over to his successor the public moneys he has received and not 
disbursed according to law, and all moneys which he has neglected 
to collect, and for the wrongful detention thereof the law gives in- 
terest in the nature of damages, yet, interest will not begin to run 
thereon until his suecessor has qualified, as, until that time, there 
can be no lawful payment. Lewis v. Lee County, 148. 

3. When administrator not chargeable with interest.—Held, under the 
facts of this case, that the administrator was not chargeable with 
interest as damages for delay in making final settlement and dis- 
tribution. Clark, Adm’r, v. Guard, 456. 


See Usury. 
JUDGMENTS AND DECREES. 


1. Final judgment or decree; when a bar to second suit.—A judgment or 
decree is final and conclusive, operating a bur to a second suit, only 
when it appears with reasonable certainty that the matters in con- 
troversy in the second suit were involved in the first... If this is 
not apparent on the face of the record of the first suit, there are 
eases in which it may be shown ‘by extrinsic evidence; but, in 
such cases, the burden of proof rests on the party maintaining the 
affirmative. Pruitt v. Holly, 369. 

2. Effect of judgment as evidence as against strangers.—The record of a 
judgment may be used against strangers to prove the fact of the 
rendition of the judgment; but it can not used to prove the 
cause of action involved. Taylor, Adm’r, v. Means, 468. 


See Error anp AppeEAL; Estates oF DecepDENTS; FRAUDULENT 
CoxvVEYANCES. 


JURISDICTION. 


1. When statutory remedy exclusive-—When a right is solely and ex- 
clusively of legislative creation, when it does not derive existence 
from the common law, or from the principles prevailing in courts 
of equity, and jurisdiction of it is limited to particular tribunals, 
and specific, peculiar remedies are provided for its enforcement, 
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JURISDICTION—Continued. 


the jurisdiction and remedy, being bounded by the statute, can be 
exercised and pursued only before the tribunals, and in the mode 
the statute provides. Chandler v. Hanna, 390. 

2. Jurisdiction of recorder of city of Montgomery as committing magis- 
trate.—The recorder of the city of Montgomery, being clothed by 
statute, not only with jurisdiction of violations of the ordinances of 
the city, but also, in addition thereto, with ‘‘all the powers and 
authority that belong to justices of the peace in criminal matters, 
by the laws of this State,’’ has the plenary jurisdiction of justices 
of the peace as committing magistrates, and the authority and 

‘jurisdiction to inquire and determine, whether there is probable 
cause to believe a criminal offense has been committed, and that 
the person charged is guilty of its commission. Harris v. State, 

0 


3. Statute authorizing court to order sheriff to execute conveyance of lands 
sold by his predecessor, construed.—Under the statute authorizing 
the court from which issued process, under which a sheriff makes 
sales of land, if he should die or vacate his office without executing 
a conveyance to the purchaser, to order his successor in office to 
execute the conveyance (Code, 1876, § 3207), the power is limited 
to the single case of a failure to execute a conveyance; the power 
to direct and order the reformation of a conveyance, defective be- 

’ cause of a mistake common to the sheriff and the purchaser, is not 
conferred by the statute. McCall, Ex’r, v. White, 562. 


See Court, Propate; EXTRADITION OF FUGITIVES FROM JUSTICE. 


JURORS AND JURY. See Crmiunar Law, Sub-title, Tria, anp INcr- 
DENTS. 


JUSTICE OF THE PEACE. 


1. Jurisdiction in detiniie.—The jurisdiction of justices of the peace in 
actions of detinue is limited to fifty dollars, and a judgment ren- 
dered in a justice’s court in such action, determining the right to 

roperty of greater value, is void. Rodgers v. Gaines, 218. 
2. When plea to jurisdiction frivolous. See Wagnon v. Turner, 197. 


See Criminat Law, 4-6. 
LANDLORD AND TENANT. 


1. Surrender of leased premises, on which there is a growing crop, dur- 
ing term; effect of on title to crop.—It a tenant, before the expira- 
tion of the term, abandons or surrenders to the landlord the leased 
premises, on which there is a growing crop, and the landlord re- 
enters, no right or interest in the crop remains in the tenant, but 
it passes to the landlord as an incident to his restoration to the 

ossession, and to the termination of the tenancy. Shahan v. 
erzberg, Simpson & Co., 59. 

2. Same; what operates as.—Where a tenant, after commencing the 
cultivation of a crop on the leased premises, leftthe country, but 
before leaving, he told the landlord to take charge of the crop, 
finish its cultivation, gather it, and pay himself out of it for rent 
and advances and apply the balance, if any, to the payment of his 
other debts, and the fandlord re-entered, this, in contemplation of 
law, was a surrender to the landlord, terminating the lease, and 
passing to him the title to thecrops. Jb. 59. 


See ATTACHMENT; EvipENceE, 15. 





INDEX. 
LARCENY. See Crimrat Law. 
LETTER OF CREDIT. See Actions, 4; Evipence, 5, 6. 


LIMITATIONS, STATUTE OF. 


1. Statute giving effect to the bar of the statute of limitations of another 
State construed.— The statute giving effect to statutes of limitations 
of other States (Code of 1876, § 3237) has reference only to con- 
tracts made, or to acts done in another State, and can not be ex- 
tended to contracts made within this State, although, at the time 
of makingthe contract, and continuously to the institution of the 
suit, the party to be charged had his domicil in another ‘State. 
Wright v. Strauss & Co., 227. ; 

2. Same.—Hence, the statute has no application to an action brought 
against husband and wife to subject the wife’s statutory separate 
estate to the payment of a debt contracted for articles of comfort 
and support of the household, ete., where the husband and wife, 
at the time the articles were purchased, and continuously to the 
time of the suit, resided in another State,+and purchased goods in 
this State, which, by their instructions, were sent to them at the 
ig of their domicil, the sale being complete within this State. 

b. 227. 

3. Exception against parties absent from State construed.—The saving 
of the statute of fimitations on account of absence from the State 
(Code of 1876, § 3234) is confined, by its terms, to the personal ab- 
sence of the party sought to be charged from the State ; and hence, 
the continued absence of husband and wife from this State, and 
residence in another State will stop the running of the statute as 
against the liability of the wife’s statutory separate estate for arti- 
cles of comfort and support of the household, etc., although the 
proceeding for the enforcement of such liability is a proceeding in 
rem, and provision is made by statute for service on both husband 
and wife by publication. Jb. 227. 

4. When possession of lands is and is not presumed to be adverse.—Be- 
fore the payment of the purchase-money for lands sold by an ad- 
ministrator or executor under an order of the probate court, the 
presumption is, that the purchaser does not hold adversely to the 
heirs, but in subordination to, and in continuous recognition of 
their title; but after the payment of the purchase-money, he then 
having a perfect equity, and being no longer under the obligation 
of pecuniary duty to them, his possession is presumed to be hos- 
tile to the heirs, and, if continued, without interruption, for ten 
years, during which the statute of limitations is operative, it will 
ripen into a good title. Morgan v. Casey, Adm’r, 222. 

5. Suspension of, during the war.—It is the settled rule in this State, 
that, in computing the time necessary to create the bar of the stat- 
ute of limitations, the period elapsing between the 11th day of 
January, 1861, and the 21st day of September, 1865, must be ex- 
cluded on account of the war. Ib. 222 

}. Under purchase at tax-sale; when a bar to ejectment.—If a defendant 
in ejectment took possession of the lands sued for, either by him- 
self or by his tenants, under a tax-deed executed in 1872, or, if 
having previously taken possession, he continued therein under 
the deed, and the possession was under claim of right in himself, 
and not for or under another, then such possession put fhe statute 
of limitations in motion in his favor from the date of his posses- 

‘ sion under the deed, and if that possession continued for five years 
before the suit was commenced, it is a complete bar to the action, 
without any reference to the regularity of the proceedings under 
which the lands were assessed or sold, Doe, ex dem. v. Clayton, 359. 

7. Statute of limitations; when runs in favor of mortgagee against mort- 
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LIMITATIONS, STATUTE OF—Continued. 


gagor.—The statute of limitations runs in favor of a emt in 
possession against the mortgagor out of possession. McCoy v. 
Gentry, 105. 


8. Same; when a bar to a bill in equity to have absolute conveyance of 


land decreed a mortgage, and to redeem.—The statute of limitations 
is a complete defense to a bill in equity filed by a grantor in a con- 
veyance of land, absolute on its face, to have the conveyance de- 
creed a mortgage,.and to redeem, when, at the time the bill was 
filed, the grantee and those claiming under him had held inde- 
pendent possession of the conveyéd premises for thore than twelve 
years, during which time neither word nor act is alleged or proved, 
recognizing the grantor’s claim tothe land. Jhb. 105. 


9. Same; what will not operate to remove the bar.—The bar of the statute 


of limitations in such case can not be avoided by proof that, at the 
time of the execution of the conveyance, there was a parol agree- 
ment between the — and grantee, that the latter should hold 
the land in trust for the benefit of the former, when the proof 
offered to establish the trust proves also that the real design of the 
parties to the conveyance, in its execution, was to hinder and de- 
fraud the grantor’s creditors. Jb. 105. 


See Cuancery, 20, 53; Error anp APPEAL, 1, 4; INSOLVENT 
Estates, 4. 


MALICIOUS PROSECUTION. 


1. Right of action for malicious prosecution several and not joint.—For 


3. 


malicious prosecution, the right of action is several and not joint ; 
and hence, where three parties join as co-plaiutiffs in such action, 
there is a misjoinder of parties plaintiff. McLeod v. McLeod, 42. 


. - Malice and absence of probable cause must be shown.—It is well 


settled that an action for malicious prosecution will notlie, unless 
it be shown by the plaintiff, that he was prosecuted through the 
agency of the defendant, not only maliciously, but also without 
probable cause; neither of these elements alone will do, but both 
must concur to make the defendant liable. Jb. 42. 


Advice of counsel, when admissible in defense—Where a defendant 


in such action made a full and fair statement of all the facts in 
the case to, and obtained the advice of counsel, before commencing 
the prosecution on which the action is founded, and he acted hon- 
estly on the advice in instituting the prosecution, this will furnish 
a complete defense to the whole action, and is not limited merely 
to a mitigation of damages. Jb. 42. 

Same.—Where the deferrdant in such action testified that ‘‘he had 
made a full and fair statement of all the facts to his attorney,”’ 
before the prosecution was commenced, and the evidence showed 
what facts he did state to his attorney, whether the statement 
made by the defendant to his attorney was a full and fair state- 
ment of all the facts, is a question the jury must determine from 
the evidence before them, the testimony of the defendant to that 
effect being a mere matter of opinion, and insufficient. Jb. 43. 


5. Same.-Where a party is in the actual possession of land, either 


adverge or permissive, a prosecution under the statute for.trespass 
after warning can not be founded on a continuation of his oceu- 

of the land after he has been warned by the true owner; 
and although such a state of facts would not constitute probable 
cause for a prosecution for trespass after warning, yet, if the facts 
were fairly and truthfully stated to counsel, and the advice to 
prosecute was honestly followed, this would be competent, in an 
action for malicious prosecution, to relieve the presumption of 
malice arising from a want of probable cause. Ib. 42. 
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y MANDAMUS. 


1. When not proper remedy.—Mandamus will lie to compel an inferior 

‘tribunal to proceed to judgment, but not to dictate the particular 
judgment it should render; and hence, it will not lie to compel the 
circuit court to enter judgment, declaring personal property levied 
on and claimed as exempt subject to the process, on the failure of 
the defendant to file an inventory as provided by section 2837 of 
the Code. Ex parte Redd, 548. 

2. Same.—The petition for a removal of an ad quod damnum proceeding 
from the probate court to the Federal court, filed by a rail- 
road company, bringing the case within the provisions of the act 
of Congress, mandamus will not lie to vacate and set aside an 
order made by the probate court, removing the cause to the 
Federal court, because the order was made without hearing evi- 
dence offered by the telegraph company, showing that the right of 
way sought to be condemned was of less value than five hundred 
dollars, and that the contrary averment in the petition for removal 
was untrue. Ex parte Southern Telegraph Co., 564. 


MARRIAGE SETTLEMENT. See Huspanp anp Wirz, 12, 15. 
MECHANICS’ LIEN. 


1. When court of equity has no jurisdiction to enforce.—The lien in favor 
of mechanics and material-men for work and labor done, and ma- 
terials furnished, is a new right, created by statute, for which a 
specific remedy by an action at law is provided; and hence, in the 
absence of a special cause for equitable interposition, a court of 
equity can not assume jurisdiction for its enforeement.—Chandler 
vw. Hanna, 390. 

2. When averments of bill for its enforcement fail to show ground for 

| equitable interposition.—An averment in a bill filed. by mechanics 

and material-men to enforce their statutory liens for work and 

labor done, and materials furnished, ‘‘that the statements of the 

accounts against said defendants are difficult, and can not well be 

shown ina court of law, and a resort to this court is necessary to 

te. poms enforce the liens of complainants, the remedy at law being 

inadequate, is not an averment of facts showing a complication of 
accounts, rendering necessary the intervention of a court of equity 
to disentangle and adjust them, or of facts showing the inadequacy 
of the remedy at law, but is merely a statement of the pleaders’ 
conclusions of law and of fact; and it can not aid the equity of the 
bill. Ib. 390. 

3, Depends on substantial compliance with the statute.—The creation 
of the lien given by statute to mechanics or contractors, em- 
ployees, and material-men depends upon a substantial compli- 
ance with the requisitions of the statute, the first of which is, that 
a just and true account of the demand, after all just credits have 
been given, verified by oath, must be filed in the office of the 
judge of probate of the county in which the property to be charged 
is situate. Jb. 390. , 

4. Verification of demand; before whom mad 
ally intended to operate ex erritorial 
izing or requiring the doing of a pa a 3; 
expressed, must be regarded as contemplating the"domg or 

— act within the jurisdiction of the State; and hence, the verification 

of the oman contemplated by the statute providing a lien in 
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favor of mechanics, etc., is the oath or affirmation of the claimant, 
or of some other person having knowledge of the facts, taken be- 
2 fore an officer of this State authorized by law to take and certify 
z oaths. Ib. 390. 
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MECHANICS’ LIEN—Continued. 


5. Same.—A verification of the demand before a notary public in the 
State of Tennessee, not being a compliance with the statutory 
requirements, can not operate to confer the lien provided by the 
statute. Ib. 390. 


MOBILE COUNTY. 


1. As to its liability for contracts made by the ‘‘ Board for the Improve- 
ment of the River, Harbor and Bay of Mobile,’’ see Slaughter v. 
Mobile County, 134. 


MONTGOMERY, CITY OF. 


1. As to jurisdiction of the recorder of the city of Montgomery, see 
Harris v. State, 495. 


MORTGAGES. 


1. When legal title not conveyed by.—A pene agreement by a debtor, 
that certain personal property belonging to him ‘should stand 
good for his indebtedness,’’ not accompanied by a delivery or 
change of session, does not convey the legal title, but creates 
an equitable lien merely, which will not support an action of de- 
tinue. Jackson, Morris & Co. v. Rutherford, 155. 

2. When instrument merely an equitable lien.—A stipulation in a mort- 
gage on real and personal property, executed to secure a debt due 
and payable in annual installments, that ‘‘ this mortgage is made 
a lien on the crop of cotton made on the place’ for the payment 
of the installment of the debt due for that particular year, does 
not convey the legal estate or interest in the cotton, but creates 
merely an equitable lien thereon; and hence, such an instrument 
will not support an action of trover brought for the conversion of 
the cotton. Bush v. Garner, 162. 

3. Section 1359 of Code of Mississippi construed.—Section 1359 of the 
Code of Mississippi (1880), providing that ‘‘ it shall be lawful for 
persons to make and execute mortgages or deeds of trust upon 
‘growing crops, or crops to be grown, within fifteen months from 
the making of such mortgage or deed of trust, which encumbrance 
shall be valid and binding upon the interest of such mortgagor or 

antor in such crop, but shall not be, in any case, prior to the 
iens provided for in an act in relation to landlord and tenant, and 
an act in relation to the lien of employers and employees,’’ is 
merely declaratory ot the common law, with the limitation en- 
grafted thereon, that the crop must be produced within the specified 
period of fifteen months; and a mortgage on an unplanted crop in 
| that State operates, under that statute, merely to create an equita 
ble lien, and not to convey the legal title. Jb. 162. : 

4. Same.—If, however, that statute could be construed so as to author- 
ize the legal title to pass by a mortgage on an unplanted crop, the 
effect of the statute would only be to make a legal mortgage, with 
apt words of conveyance, operate to convey the legal title; and 
hence, an instrument creating by its terms a mere lien or charge 
upon the crop would not come within its influence. Jb. 162. 

5. Assignment of chattel mortgage passes legal title—An assignment of 
a chattel mo passes the legal title to the chattel conveyed 
thereby, and authorizes the assignee to maintain detinue for its 
recovery in hisown name. Russell v. Walker, 315. 

6. Execution of mortgage; how proved.—The execution of a chattel 
mortgage, purporting to be attested by subscribing witnesses, can 
not be proved by the mortgagor or mortgagee, when neither of the 
subscribing witnesses is called, and no reason for producing them 
isshown. Jb. 315. — 
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MORTGAGES—Continued. 
See Limitations, STATUTE OF, 7-9; REDEMPTION. 


NEGLIGENCE. 
See INNKEEPER; RAILROADS, 2-6. 


NEW TRIAL. 


1. Only remedy for verdict contrary to evidence.—That the verdict of the 
jury trying a cause is not sustained by the evidence, is a wrong 
which this-court has no power to redress ; the only remedy there- 
for being a motion for a new trial in the primary court. Alabama 
Great Southern R. R. Co. v. Powers, 244. 


See Error anp APPEAL, 2; REHEARING. 


NOTARY PUBLIC. 


1. Authority to administer oaths. —Unless conferred by statute, a notary 
public has no authority to administer oaths or affirmations re- 
quired by special statutory enactments, and not in the transaction 
of commercial affairs. Chandler v. Hanna, 390. 

2. Presumption as to his authority in another State.—Until the contrary 
is shown, the presumption is, that, in a sister State, a notary 
public has no other authority than that which is derived from the 
commercial law. Jb. 390. 


See Mecuanics’ Lien, 5. ' 


NOTICE. 
See ArracumMent Bonn, 6, 7; Cuancery, 18-20, 22, 25; Dexps, 
10-17; INNKEEPER, 6, 7; VENDOR AND Purcu ASER. 


OVERRULED CASES; CASES LIMITED. 


1. Borum v. King, 37 Ala. 606, as to what is essential to the validity of 
a gift of a promissory note, overruled in Walker, Guardian, v. 
Clews, 412. 

2. Dickson v. Bachelder, 21 Ala. 699, as to necessity of negativing, in 

an action on an attachment bond, the ground of the attachment, 

overruled in City National Bank v. Jeffries, 183. 

3. Floyd’s case, 55 Ala. 61, limited as to the principal there declared, 
that the list of jurors served on a prisoner in a capital case should 
include only those regular jurors ‘‘in attendance,’’ and not those 
who, though summoned as regular jurors, were excused or dis- 
charged when the jury was organized, in Shelton v. State, 5. 

4. Hart v. Fréeman, 42 Ala. 567; the proposition there asserted that 
section 3040 of ‘the Code “ requires settlements for the composi- 
tion of debts to be made in writing,’’ declared a dictum, and held 
to be “‘ manifestly erroneous as a general proposition, although 
correct as to” that particular case, in Singleton, Hunt & Co. v. 
Thomas, 205. 

5. McMullen v. State, 53 Ala. 531, asserting that the question of intent 
in larceny must be left to the determination of the jury, limited in 
Henry Johnson v. State, 523. 

6. Parsons v. State, 22 Ala. 50,as to the right of an escaped prisoner 
to prosecute an appeal to this court, overruled in Warwick v. 


State, 486. 


PARDON, 


1. Delivery and acceptance necessary.—A pardon, in order to be com- 
plete, must, in contemplation of law, be delivered and accepted. 
Ex parte Powell, 517. 
44 
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PARDON—Continued. 
2. Delivery of. —The principles applicable to the delivery of a par- 


don and to the delivery of an ordinary of deed of gift must be 
considered as analogous. Ib. 517. 


3. Acceptance of; when presumed.—Being an act of mere clemency, 


without conditions, the law presumes that a pardon was ac- 
cepted, in the absence of evidence showing the prisoner’s dis- 
sent. Jb. 517. 


4. What operates as delivery and acceptance of.—Upon the applica- 


tion of a convict, sentenced to the penitentiary, the Governor 
caused to be prepared and signed an instrument in the usual form 
of a pardon, directed to the warden Of the penitentiary, declaring 
the convict pardoned of the crime of which he had been convicted, 
and concluding with an order that he ‘‘be at once restored to lib- 
erty.’’ It was then, “‘for the benefit’’ of the convict, delivered to 
the Secretary of State, who attested the same by affixing his sig- 
nature and the seal of the State, pursuant to the duty imposed on 
him by the statute ; and thereupon it was transmitted by mail to 
the warden; who received it on the day following, and the Governor 
notified the prisoner’s counsel by letter that he felt it to be his 
duty to grant the pardon, and he had ordered it accordingly. At 
the time the instrument was received by the warden, the convict 
was in the jail of the county in which the conviction was had, sub- 
ject to the order of the warden, under the act of February 7th, 
1879, providing for the convevance of convicts to the penitentiary, 
and the clerk of the court had notified the warden of the fact of 
conviction, aud that the convict was in said jail. This act makes 
it the duty of the clerks of the circuit courts, at the end of each term, 
to promptly inform the warden what convicts had been sentenced 
to the penitentiary at that term, and that they were then in the 
county jail, “‘subject to his order;’’ and it authorizes the warden, 
and makes it his duty, to thereupon remove such convicts. The 
warden, on receiving the instrument, returned it to the Governor, 
with the statement that he held no such person as the convict in 
his custody ; and the Governor then withheld it from the prisoner. 
It was the custom .of the warden, when such pardons were re- 
ceived, to discharge the person pardoned from custody, and to 
‘place the pardon on file in his office, as authority for making 
such discharge.”’ Held, 

(a) That the convict was, at the time the pardon- was received 
by the warden, in his constructive custody, and subject to his order 
and control. 

(b) Thatthe warden was not the mere messenger of the execu- 
tive to deliver the pardon, but the constructive agent of the con- 
viet to receive it. 

(c) That the delivery of the pardon to the warden was, in ac- 
cordance with usage, a delivery to the convict, who is presumed 
to have accepted it, and that it thereby became complete and 
irrevocable. Jb. 517. 


PARTNERSHIP. See Cuancery, 64. 
PLEADING AND PRACTICE. 


1. Assumpsit and case can not be joined.—Counts in assumpsit and 


can not be joined. Chambers v. Seay, 372. 


2. Penalty provided by section 1587 of the Code; how recovered.—Under 


the statute providing that the owner of lands, not inclosed’ by a 
lawful fence, is liable to the owner of trespassing cattle, if he kills 
or injures them, for five times the amount of the injury thereby 
sustained, the statutory penalty can not be recovered in an action 
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PLEADING AND PRACTICE—Continued. 


~I 


10. 


11. 


12. 


of trespass, but only in an action founded on the statute, in the 
nature of an action of debt. McKenzie v. Gibson, 204. 


. Same; trespass can not be joined with count on the statute.—In an 


action for the recovery of such penalty, commenced before a justice 
of the peace, a coniplaint having been filed in the justice’s court, 
declaring 6n the statute, on appeal to the circuit court, a count in 
trespass vi et armis can not be joined or substituted. Ib. 204. 

When demand for money sued for dispensed with.—In an action by 
the administrator of a deceased minor against the sureties on the 
official bond of a judge of probate, for mney paid to him under 
the provisions of section 2809 of the Code of 1876, and not accounted 
for, averment and proof of a conversion of the money to his own 
use by the judge of probate dispense with a necessity for ademand 
for the money before the commencement of the suit. Bradley v. 
Harden, Adm’r, 70. 

When one co-plaintiff not entitled to recover, none can.—Where sev- 
eral parties sue jointly as plaintiffs, all must be entitled to recover, 
or none can be permitted to do so; and hence, if any one of them 
is incompetent to sue, or the evidence sustains the action only as 
to one or more, and not as to the others, all must fail. McLeod v. 
McLeod, 42. 


. Right of action for malicious prosecution several and not joint.—For 


malicious prosecution, the right of action is several and not joint ; 
and hence, where three parties join as co-plaintiffs in such action, 
there is a misjoinder of parties plaintiff. Jb. 42. 


. Action on the case for false representation or warranty in sale of chat- 


tels; when complaint sufficient.—The forms of pleading contained in 
the Code have the force of law, and a substantial conformity to 
them is sufficient ; and hence, a complaint in an action correspond- 
ing to the common law action on the case fora false representation 
or warranty in the sale of personal property, which conforms sub- 
stantially to the form of complaint prescribed in the Code for a 
breach of warranty in the sale of chattels, is sufficient. Herring, 
Farrell & Sherman v. Skaggs, 446. 


. Replication; when no departure from the complaint.—While it is a 


general rule of pleading, both at common law and under the statute, 
that a replication must not depart from the allegations of the de- 
claration in any substantial matter, yet, when the cause of action 
is stated generally in the declaration, the plaintiff may, if necessary, 
in a replication to a special plea, restate it in a more minute and 
circumstantial manner. Jb. 446. 


. Amendments to pleadings at law ; when may be made.—Pleadings, in 


civil actions at law, are amendable at any time before the rendi- 
tion of final judgment; and if the matter of amendment to a com- 
»laint is proper, the pendency of pleas in bar, or in abatement, the 
egal effect of which the amendment may obviate, is rather a rea- 
son for, than an objection to its allowance. Foster v. Napier, 596. 

Amendment to complaint ; when proper.—Amendments to the com- 
plaint, intvedneed for the purpose of adapting it to the various 
shapes or phases in which the pleader apprehends the evidence 
may present the case, and making no other change than in the de- 
scription of the cause of action, are admissible, so long as the iden- 
tity of the matter upon which the action is founded is preserved. 
Ib. 595. Ley: 

Plea must answer all it proposes to answer.—It is a rule. of pleading, 
applicable alike to pleas in abatement and to pleas in bar, that the 
= must answer all that it proposes to answer; otherwise it will 

adjudged bad on demurrer. Jb. 595. 

Plea in abatement ; pendency of prior suit for same cause of action. 

The principle is well settled, that the pendency of a prior suit for 
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PLEADING AND PRACTICE—Continued. 


the same cause of action, in a court of competent jurisdiction, be- 
tween the same parties, will abate a later suit, because the latter 
is deemed vexatious and oppressive ; and, in such case, the vexa- 
tion and oppression is a conclusion of law, not a matter of fact, and 
is not dependent upon an inquiry into tlfe actual circumstances of 
the case. Ib. 595. 

13. Same.—Hence, a plea in abatement to an action for malicious prose- 
cution, setting up the pendency of a prior suit between the same 
parties for the same cause of action, is good, although it appears 
irom the averments of the plea, that when the first suit was com- 
menced, the prosecution was not ended, and, of consequence, that 
the suit was prematurely brought. Jb. 595. 

14. Same.—The plea of the pendency of a prior action for the same 
cause, between the same parties, stands upon like principles, and 
is supported by like evidence, as a plea of a former recovery ; and 
while the pleas have not the same, but a like office, the plea in 
abatement is not available, unless the judgment which could be 
rendered in the prior suit, would be conclusive between the parties, 
and operate as a bar to the second suit. Jb. 595. 

15. Torts as causes of action ; can not be split.—As causes of action, torts 
are, like contracts, indivisible, and can not be separated into parts ; 

‘ and if a plaintiff should sue but for a part, the judgment operates 
a merger of the right of recovery for the tort in its entirety. Jb. 
595. 

16. Preliminary examination before committing magistrate, commencement 
of prosecution; pendency of prior suit.—A preliminary examination 
before a committing magistrate, in a criminal case. is the com- 
mencement of a prosecution, of which an indictment, subsequently 
aes is but a continuation; and hence, to an action for a ma- 
icious prosecution by indictment in the circuit court, a plea in 
abatement, setting up the pendency of a prior suit between the 
same parties for the same prosecution before a committing magis- 
trate, is good, it appearing that the plaintiff was held by the mag- 
istrate to answer an indictment, and that the indictment was subse- 
quently preferred. Jb. 505. 

17. Plea to jurisdiction of justice of the peace; when frivolous.—In an ac- ‘ 
tion for damages for cutting timber off plaintiff’s lands, commenced 
before a justice of the peace, in which the amount of damages 
claimed is not stated in the summons, but is stated in a complaint 
filed to be fifty dollars, a plea to the jurisdiction, on the ground 

' that the damages claimed exceed fifty dollars, is frivolous, and, on 
appeal to the circuit court, may be disregarded or stricken from 
the file. Wagnon v. Turner, 197. 

18. Right of defendant to plead to the merits; effect of refusal.—It is the 
right of every defendant in a civil case to plead to the merits at 
any time before a judgment by default or nil dicit is entered 
against him ; and a refusal of this right by the primary court, on 
leave asked to plead, is a reversible error. Jb. 197. 

19 When rendition of Sane by default or nil dicit error.—In an ac- 
tion for damages for cutting timber off plaintiff’s lands, it is error 
for the court to render judgment by default or nil dicit, without 
the intervention of a jury to assess the plaintiff’s damages. 

20. Judgment by default on acknowledgment of service; when erroneous. 
A judgment by default, rendered on an acknowledgment of ser- 
vice by the defendant, indorsed on the summons and complaint, is 
erroneous and, on appeal, will be reversed, when the record fails 
to show proof of such acknowledgment, or an admission of the 
fact of service, was made. Finney, Adm’r, v. Gilder, 196. 

See Actions; ATTACHMENT; ATTACHMENT Bonp; DeEposITIon; 
Detinve; EsectMent; Maticrous Prosecution; REHEARING. 
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PRINCIPAL AND AGENT. See Acency. 
PRINCIPAL AND SURETY. See Surery. 
PROHIBITION. See Criminar Law. 
RAILROADS. 


1. Taxation of income of railroad companies; no law providing for. 
Since the approval of the revenue act of December 31st, 1868 
(Pamph. Acts, p. 297), there has been no law in this State, au- 
thorizing the assessment and collection of taxes on the income of 
railroad companies. State v. Board of Rev. & Road Com., 65. 

2. Injury to stock by railroad company; duty of engineer.—In an action 
against a railroad company to recover damages for injuries done 
to a horse, a charge, given at the request of the plaintiff, instruct- 
ing the jury that, if the horse was seen by the engineer ten or 
fifteen feet of the road, or running by the road-bed, on a line with 
it, and within a few feet of the moving train, and under circum- 
stances indicating danger of the horse’s getting on the track, it 
was the duty of the engineer to use all means in his power to 
frighten the horse away, until the danger had ceased, asserts a 
correct legal proposition. Ala. Great Southern R. R. Co. v. Pow- 
ers, 244. 

3. Same.—In sucli case, a charge given at the request of the plaintiff is 
free from error, which instructs the jury that the reason why dif- 
ferent rules for railroads are prescribed for the preservation of 
cattle, and for the safety of human life, is, that human beings are 
sentient, and cattle do not know the necessity of leaving the track ; 
and that as to cattle, in addition to sounding the alarm whistle, the 
brakes must be applied, and the train checked or stopped, if need 
be, to prevent injury. Jb. 244. 

4. Same; diligence required of an engineer.—The diligence required of 
an engineer in charge of a locomotive, in order to avoid injury to 
stock, does not commence at the moment he first perceives the 
stock on the track; and a charge requested by a railroad company, 
in an action against it to recover damages for injuries to stock, 
limiting the engineer’s duty to the employment ofall proper means 
to avoid the injury from that moment, is properly refused. Ib. 244. 

5. Injury to stock by railroad company; when owner not precluded from 
recovery.—The fact that the owner of stock permits them to run at 
large, and to trespass on the track of a railroad company, does not 
preclude him from recovering for injuries done to the stock by the 
company’s locomotive and train. b. 244. 

6. Basis of penalty for excessive charges on freight by railroad company 
under act approved April 19th, 1873.—The rate on freight carried 
over the whole line of a railroad company, which furnishes the 
basis for the additional fifty per cent. allowed by the act of the 
General Assembly, approved April 19th, 1873, for the transporta- 
tion of ‘‘local freight,’’ is the rate charged on freight taken on at 
one terminus, and discharged at the other; and not the rate for 
freight brought from, or carried to a point beyond either terminus 
of the road. (M. & M. Railway Co. v. Steiner, 61 Ala. 559, reaf- 
firmed on this point.) Lotspeich v. Central R. R. & B. Co. of 
Georgia, 306. 

7. Bill of lading by railroad company to deliver freight beyond its line 
may be given, but can not be coerced.—While a railroad company 
may give a bill of lading to deliver freight at a point beyond its 
line, which binds the company for safe delivery at the agreed point 
of destination, this is simply a matter of agreement between the 
shipper and the company, in the absence of which the company is 
not liable for a loss occurring after the freight has passed tayond 
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its line ; and the company can not be compelled to give such a bili 
of lading. Ib. 306. 

8. When testimony failsto furnish a basis for determining reasonable- 
ness of charges by railroad company.—Where, in an action against 
a railroad company by a shipper, to recover the excess of charges 
on cotton shipped by him over and above what was reasonable, 
the only testimony bearing on the question of the reasonableness 
of the charges paid by him was, that the rates of freight on com- 

ressed cotton shipped ‘from Montgomery or Selma, were about 
fty per cent. in excess of the rates paid by him on uncompressed 
cotton ship from Opelika, a point sixty-six miles less in dis- 
tance than Montgomery, and one hundred and sixteen miles less 
in distance than Selma, from the terminus of the road to which 
the cotton was shipped, it being common knowledge that com- 
pressing cotton bales reduces their bulk about one-half, the testi- 
mony was wholly insufficient to furnish a basis for determining 
the reasonableness of the charges; and hence, the primary court 
did not err in refusing to submit that question to the jury. Jb. 
506. 
9. Conveyance of railroad; what are conditions precedent.—Where a 
' railroad company, incorporated under the laws of, and owning an 
unfinished railroad in, this State, sold, and executed to another 
railroad corporation a conveyance of, its right of way, road-bed, 
grading, etc., the conveyance providing ‘‘ that this deed is to have 
effect, and be operative only upon the express condition and un- 
derstanding,’’ that certain conditions specifically enumerated and 
set forth therein, requiring, among other things, a completion of 
the railroad conveyed within a given time, and the issue and 
transfer by the purchasing company of an amount of its capital 
stock equal to the paid up stock of the selling company, are com- 
plied with by the purchasing company,—held, that these conditions 
are not subsequent, but precedent to the passing of the title 
intended to be conveyed, and that, the said conditions not having 
been complied with, and the bankruptcy and dissolution of the 
purchasing company having rendered performance impossible, by 
the terms of the conveyance, the title, as between the contracting , 
parties, did not and could not pass, by reason of the non-perform- 
ance of the conditions. Tenn. & Coosa R. R. Co. v. East Ala. R’y 
Co. 426. 

10. Lien under act providing for State aid to railroads, and under deed 
of trust executed to indemnify the State; extent of —Prior to the exe- 
eution of said conveyance, the purchasing company, being en- 
gaged in the construction of its line of road, and contemplating 
obtaining the State’s indorsement of its bonds, under the statute 
providing for furnishing the aid and credit of the State to railroads 
(Pamph. Acts, 1868, p. 198; Pamph. Acts, 1869-70, p. 149), had, 
by deed of trust, conveyed to trustees its property, then owned and 
thereafter to be acquired, as indemnity to the State against liability 
to be incurred by the indorsement; and after the purchase, the 
perchenng company having finished twenty miles of its original 
ine of road, and also five miles of the line of road purchased by, 
and conveyed to it, obtained the State’s indorsement of its’ bonds, 
under the statute, for the number of miles so finished by it. Held, 
that the lien of the State under the statute, and the lien created by 
the deed of trust were not paramount, but subordinate to the in- 
terest and claim of the selling company, reserved by its deed, on 
the property covered thereby. Jb. 426. 

11. Same; when rights of third parties not affected by decree foreclosing. 
Nor were the rights of the selling company in the property covered 
by said deed impaired or otherwise affected by a decree, obtained 
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on bill in equity filed by the trustee, to which the selling company 
was not a party, foreclosing the deed of trust, and declaring that 
the bonds indorsed by the State constituted a prior lien on the 
railroad, franchises and property of the purchasing company, and 
that the holders of the bonds were caloamenel to the lien and 
rights of the State, and should be first paid out of the proceeds of 
sale; or by a sale made under the decree, and a conveyance exe- 
cuted to the purchaser. Jb. 426. 

12. Deed wit conditions precedent; subsequent purchasers charged with 
notice of conditions.—The conveyance executed to the purchasing 
company, and under which it acquired its rights, expressing on 
its face the conditions precedent, on the performance of which the 
title was to pass, this operated as notice to all subsequent pur- 
chasers and encumbrancers, including the State. Jb. 426. ; 

13. Written contract; can not be changed by contemporaneous parol agree- 
ment.—-While it is a rule of law, that, in the interpretation of a 
written instrument, the court is permitted to place itself in the 
situation of the contracting parties at the time of its execution, 
and to consider the occasion which gave rise to it, the relative 
position of the parties, and the obvious design they intended to 
accomplish, this rule can not be so extended as to supplement the 
writing with proof of a contemporaneous oral agreement, which 
changes its meaning; and hence, the deed under whiclr the pur- 
chasing company in this case acquired its rights, reserving the 
title in the grantor, as security, at least, until all*the conditions 
contained in the deed are performed, proof of a contemporaneous 
parol agreement, which would operate to estop the selling company 
trom asserting its title, upon the performance by the purchasing 
company of only one of such conditions, is inadmissible. Jb. 426. 

14. Same; new term can not be added to, by parol.—It is not permissible, 
by parol proof, to add a new term to a written contract, not ex- 
pressed in the writing, but alleged to have been understood and 
assented to in the negotiation. Jb. 426. 

15. Contract by corporation made by board of directors; can not be varied 
by less than quorum of board.—A railroad corporation, acting 
through its board of directors, having made a contract for the sale 
of its road-bed, ete., that contract can not be varied by any agency 
less than the power that made it; and hence, no member, or num- 
ber of members of the board less than a quorum, has authority to 
add to the contract a new term or condition; nor has a quorum of 
the directors such authority, unless they are assembled as a board. 
Ib. 426. 

16. Estoppel in pais ; what does not operate as.—One of the conditions 
of said contract of purchase, and of the deed made in pursuance 
thereof, being that the purchasing company should pay off and 
discharge the floating debt of the selling company, not to exceed 
in amount the sum of $25,000, one-fourth in money, and the bal- 
ance in its first mortgage bonds, indorsed by the State, and num- 
bered from 320 upwards, that company, after the completion of five 
miles of the road covered by its deed, delivered to one C., who 
was a director of the selling company, and its largest creditor (the 
sum due him being over $20,000), about $6,250 in cash, and nine- 
teen of its first mortgage bonds, indorsed by the State on proof of 
the completion of said five miles of road, valued at $17,100, and 
numbered from 321 to 339 inclusive. C. had the authority of the 
‘president of the selling company for making the collection, and for 
applying it to his own use; and he retained the money and bonds 
in his own hands, making no report of what he had done to the 
company. The board of directors had taken no action in the mat- 
ter of giving him authority to collect; and it took no action on the 
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use he made of the collection. After the decree was rendered in 
the foreclosure suit instituted by the trustees in the deed of trust 
executed to indemnify the State against liability on its indorsement, 
the nineteen bonds received by C. were, without the selling com- 
pany’s participation or knowledge, proved and allowed in that 
cause, and the pro rata due thereon was paid out of the proceeds 
of sale. Held, that the selling company was not estopped from as- 
serting its title to the property embraced in the aes casient the 
purchaser at the foreclosure sale, on failure of the purchasing com- 
pany to comply with some of the conditions precedent contained 
in the deed. Jb. 426. 


See Common Carrier; Criinat Law, 7-9, 33-39. 


REDEMPTION. 


1. Right-of redemption by judgment creditor at common law and under 
the statute distinguished.—The common law right of a judgment 
creditor to redeem the lands of his debtor which are subject to 
mortgage, is essentially different and distinct from the right to re- 
deem given by the statute; the common law right must be exer- 
cised before a foreclosure, while the right conferred by statute can 
but seldom, if ever, come into existence until the other has been 
barred by foreclosure. Cramer & Cohen v. Watson, 127. 

2. Same; can not be blended in one bill.—If it be possible, in any case, 
that the two rights can co-exist, and that the creditor may have 
an election to exercise either, they can not be blended in one bill, 
though the bill be filed in a double aspect, or in the alternative, as 
such a bill would present inconsistent and repugnant claims to re- 
lief, the relief which could be granted in one aspect being mate- 
oe! variant from that which could be granted in the other. 

bh. 127. 

3. Statutory redemption of lands sold under mortgage; when tender in- 
sufficient.—To the statutory right of a judgment creditor of a mort- 
gagor to redeem lands sold under a power contained in the 
mortgage, from the purchaser at the sale, the payment of all law- 
ful charges upon the lands which have accrued to the purchaser, 
is as essential as is the payment of the purchase-money and in- P 
terest ; and hence, atender of the purchase-money and interest, 
without a tender of such charges, is insufficient, and may be re- 
jected. Jb. 127. 

4. Same; value of permanent improvements a lawful charge.—The stat- 
ute contemplates that a purchaser of lands at mortgage sale, 
while in possession, and before redemption, may make permanent 
improvements thereon ; and the value of such improvements is a 
lawful charge upon the lands which a judgment creditor, seeking 
to redeem, must pay, or offerto pay; and hence, an offer to re- 

» deem, not including the value of such improvements, is insuffi- 
cient, and will not give rise to the right of redemption. Jb. 127. 

5. Same; when debt secured by junior mortgage a lawful charge.—Where 
a junior mortgagee becomes the purchaser of lands at a sale under 
a power contained in a prior mortgage, the debt secured by his 
mortgage is a lawful charge upon the lands, to the payment of 
which a judgment creditor seeking to redeem under the statute is 
bound ; and hence, an offer to redeem, which does not include 
-— debt, the amount thereof being known, is insufficient. 

. 127. 

6. Same; when junior mortgagee, as purchaser, not bound to account for 
rents and profits.—A junior mortgagee, purchasing at such sale and 
taking possession under his purchase, does not stand in the rela- 
tion of mortgagee in possession to a judgment creditor seeking to 
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redeem under the statute, but he holds as purchaser, as absolute 
owner ; and: hence, the rents and profits accruing to him, while in 
possession, can not be applied to the extinguishment of the debt 
secured by his mortgage, thereby lessening the amount which the 
creditor would have to pay. or offer to pay before he would be en- 
titled to redeem. Jhb. 127. 

7. Same; how value of improvements determined.—Where a claim for 
permanent improvements is asserted by a purchaser of lands at 
mortgage sale, and denied by a judgment creditor seeking to re- 
deem, provision is made by statute Ter an adjustment of the mat- 
ter by arbitration; and if the purchaser desires to conform to the 
statute, and suggests the appointment of referees, but the creditor 
refuses or fails to nominate a referee, on his part, as required by 
the statute, he must pay or tender the value of the improvements 
claimed by the purchaser, before he will be entitled to redeem. 
Ib. 127. 


REHEARING. 


1. Application for rehearing under the statute; when petition fatally de- 
fective.—A petition for a rehearing under the statute after final 
judgment at law (Code of 1876, §§ 3161-2), on the ground of newly 
discovered evidence, which fails to show in what the testimony con- 
sisted, and that it was not merely cumulative of a fact or facts, of 
which some proof was made on the trial, and that it was not dis- 
covered until afier the adjournment of the court at which the trial 
was had, is fatally defective. Freeman v. Gragg, 199. 


RELEASE. See Esectment, 9; Composirion or Depts. 


REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS. 


1. Order removing cause from State to Federal court, a final judgment, 
from which appeal lies.—An order made by the probate court, in a 
proceeding instituted by a telegraph company to condemn the 
right of way along the road-bed of a railroad company for the es- 
tablishment of its line of telegraph, removing the cause from that 
court to the Federal court, under the provisions of the act of Con- 
gress, is a final judgment, from which an appeal or writ of error 
will lie. Ex parte Southern Telegraph Co., 564. 

2. Same; when mandamus will not lie to set aside.—The petition for the 
removal of the cause, filed by the railroad company, bringing the 
case within the provisions of the act of Congress, mandamus will 
not lie to vacate and set aside an order made by the probate court, 
removing the cause to the Federal court, because the order was 
made without hearing evidence offered by the telegraph company, 
showing that the right of way sought to be condemned was of less 
value than five hundred dollars, and that the contrary averment 
in the petition for removal was untrue. Jb. 564. 


RENTS. See Cuancery, 36; Executrors aNp ADMINISTRATORS, 2; Hus-’ 
BAND AND Wirg, 1, 2, 14, 15; LANDLoRD anp TENANT; 
TENANTS IN CoMMON. 


SALES. 


1. Contract of sale of personal property; when title passes.—While it 
may be true, as a general proposition, that, if any thing remains 
to be done by either party to a contract for the sale of personal 

roperty before delivery, to determine the price, quantity or 
identity of the thing sold, the title doés not vest in the purchaser, 
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and the contract is merely executory, this principle must be 
limited to those cases in which the evidence does not show an in- 
tention to make the sale absolute and complete, without any re- 
gard to the performance of these usual prerequisites, at least as to 
price and measurement. Shealy & Finn v. Edwards, 175. 

. Same; title may pass without fixing an absolute price.—If the goods 
are sufficiently identified, a complete sale of them may be made 
without fixing an absolute price, if such be the clear intention of 
the parties, as legally evinced by the circumstances attending the 
transaction. Jb. 175. 

3. Same; effect of delivery.—In determining whether the parties toa 
contract for the sale of personal property intended that the title 
should pass, so as to complete*the sale, the actual delivery of the 

is is of the greatest importance ;, and if there be accompanying ; 
declarations, showing an intention that the property should pass 
to the vendee immediately, and not at some future time, the fact 
of delivery, as evidence of intention, becomes manifestly the most 
cogent of all legal proofs, when the good faith of the transaction 
is not impugned. Jb. 175, 

4. Same; rule as to price in executory and executed contracts.—While 
the rule as to price in executory contracts of sale of personal 
property requires that it must be certain, or capable of being made : 
certain, a different principle prevails where the contract of sale is 
complete and executed. In the latter class of contracts, where 
the seller, whether by actual delivery, or other like unequivocal 
act, intentionally passes the property in specific goods to the pur- 
chaser, without fixing the price, the law leaves the price to be 
adjusted by the agreement of the parties, or, in case they fail to 
agree, to be determined by the verdict of a jury. Ib. 175. 

5. Same? when an executed contract.—Where the owner of a stock of 
goods, the greater part of which was new, agreed to sell the entire P 
stock, the new goods at invoice prices, and the old goods at such 
price as might be agreed on at a certain time in the near future, 
the purchaser to execute his notes for $2750, the estimated price 
of the stock, and, if that amount was insufficient to pay for the 
new goods at invoice prices, and the old goods at such price as - (ety 
they might agree on, then the purchaser should execute his note 
for an additional sum to cover the difference; but if it should be 
found that $2750 was more than the value of the new goods at 
invoice prices, and of the old goods at tlie price to be agreed on, 
then the purchaser should have a credit on his notes for the excess ; 
and the notes were afterwards, on the same day, executed and the 
goods delivered, and the purchaser remained in possession an en- 
tire day thereafter, and was engaged in selling the goods on his 
own account; and afterwards, but before the time had expired for 
agreeing upon the price of the old goods, and for ascertaining the 
invoice prices of the new goods, a creditor of the seller caused an 
attachment to be levied on ‘the goods,—held, that these facts con- 
stituted an executed contract of sale, passing the title to the 
~_ and they were not subject to levy under the attachment. 

b. 175. 

6. As aprons by adverse possession.—A sale of personal property, held 
and claimed adversely by another, does not pass the legal title, 
but operates merely as a transfer of a chose in action.—Huddleston 
v. Huey, 215. 

7. When complete in this State-—Where goods are purchased in this 
State, the sale is here complete, although, in pursuance of instruc- 
tions given by the purchaser, they are shipped to him at his domi- 
cil in another State. Wright v. Strauss & Co., 227. 

8. Vendor has no implied lien for purchase-money.—A vendor of per- 
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sonal property, parting with the possession, has no implied or 
pose Boe lien for the payment of the purchase-money; but he 
must look alone to the personal responsibility of the vendee. 
Stringfellow v. Ivie, 209. 


See VENDOR AND PuRCHASER; AGENCY, 6, 7. 


SHERIFF. 


1. Statute authorizing court to order sheriff to execute conveyance of lands 
sold by his predecessor, construed.—Under the statute authorizing 
the court from which issued process, under which a sheriff makes 

ales of land, if he should die or vacate his office without execut- 
ing a conveyance to the purcliaser, to order his successor in office 
to execute the conveyance (Code, 1876, § 3207); the power is 
limited to the single case of a failure to execute a conveyance ; the 
power to direct and order the reformation of a conveyance, defec- 
tive because of a mistake common to the sheriff and the purchaser, 
is not conferred by the statute. MeCall, Ex’r, v. White, 562. 

2. Same; motion must be made within reasonable time.—A motion tore- 
quire the sheriff to execute a conveyance under this statute is 
peceerty refused, where more than ten years elapsed after the sale, 
before the making of the motion, during which time. the purchaser 
and those claiming under him have not had or claimed possession 
of the land, and no explanation is given for the delay. £6. 562. 


SPECIFIC PERFORMANCE. See Cuancery, 42-46. 


STATUTES. 

1. Construction of.—When astatute is plain and unambiguous, whether 
expressed in limited or general terms, the legislature is presumed 
to have meant what they have plainly expressed; and hence, no 
room is left for construction. Reese v. State, 18. 

2. Construction of penal statutes.—Penal statutes are to he strictly con- 
strued, but not so strictly as to defeat the obvious intention of the 
legislature. Jb. 18. 

When statutory remedy exclusive.—When a right is solely and exclu- 
sively of legislative creation, when it does not derive existence 
from the common law, or from the principles prevailing in courts 
of equity, and jurisdiction of it is limited to purticular tribunals, 
and specific, peculiar remedies are provided for its enforcement, 
the jurisdiction and remedy, being bounded by the statute, can be 
exercised and pursued only before the tribunals, and in the mode 
the statute provides. Chandler v. Hanna, 390. : 

4. Statutes in derogation of common law; rule of construction.—A stat- 
ute in modification or derogation of the common law will not be 
presumed to alter it further than is expressly declared, the pre- 
sumption being that the language and terms of the statute im- 
port the alteration or change it was designed to effect, and their 
operation will not be enlarged by construction or intendment. 
Cook v. Meyer Bros, 580; Lanier v. Youngblood, 587. 

5. Repeal of statute by implication not favored—A_ subsequent statute, 
if not directly repugnant to a prior statute, will not operate its re- 
peal; and if there be a discrepancy, such exposition should be 
made, if practicable, that both may stand together; and if a direct 
repugmancy exists, to the extent of such repugnancy, the later 
statute must prevail. Cook v. Meyer Bros, 580. 

As to proof of foreign statutes, see Evipence, 42-46. . 


oo 


o 


See Croat Law, sub-title, Prommrrion; Limirations, Stat- 
UTE OF; MECHANICS’ LIEN. : 
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SUBROGATION. See Sureties. 
SUPERSEDEAS. See Esectment, 3, 4, 9. 
SURETIES. 


1. Contribution.—A surety paying less than_his share or proportion of 


the common debt or liability, is not entitled to recover contribu- 
tion from his co-surety. Taylor, Adm’r, v. Means, 468. : 


2. — of sureties to subrogation.—If the sureties on the official bond 
o 


a tax collector pay and satisfy his official default, they will be 
subrogated, in a court of equity, to the statutory lien in favor of 
the State, for the purpose of reimbursing or indemnifying them ; 
but the equity of subrogation will not arise until they have made 
payment of the debt or default of the principal. Turner v. Teague, 
554. 


3. Right of surety paying debt of principal to subrogation to judgments 


in favor of creditor.—It is also, in this country, the generally recog- 
nized equity of a surety, paying the debt of the principal, to be 
subrogated to judgments or decrees which the creditor has ob- 
tained against him, and to the liens which the law may attach to 
them. Jb. 554 


4. When sureties not entitled to be subrogated to lien against property of 


yrincipal.—Where, under an execution issued on a judgment at 
ae obtained against a defaulting tax collector and the sureties on 
his official bond, in the name of the Auditor for the use of the State, 
lands of the collector were levied on and sold by the sheriff, and 
were purchased by the sureties at a sum sufficient to pay off and 
satisfy the judgment, which they paid, the sheriff executing to 
them a conveyance, and returning the execution satisfied,—held, 
on a bill in equity filed by the sureties against a subsequent mort- 
gagee, to enjoin an action of ejectment brought against them for 
the recovery of the lands, to be subrogated to the lien which the 
State had in priority of the mortgage, and to quiet their title, that 
the payment made by the sureties to the sheriff was not of the debt 
of their principal, but of their own debt for the purchase-money, 
which, when received by the sheriff, was a satisfaction of the ex- 
ecution, a discharge of the bond, and an extinguishment of the lien 
incident to it, although the only interest obtained by them under 
the sale was the collector’s equity of redemption in the mortgaged 
premises ; and that, therefore, they were not entitled to the relief 
prayed for. Ib. 554. 


See Evipenck®, 12, 14, 23, 27. 


TAX-COLLECTOR. 


1. Statutory lien on property of tax collector; its nature, and remedy for 


its enforcement.—The statutory lien on the property of a tax col- 
lector for the payment of ‘‘any judgment which may be rendered 
against him in his official capacity, for State-or county taxes,” 
etc., is not a right of property, but merely the right to charge the 
property of the collector with the payment of his defaults, in 

riority of subsequent alienations, incumbrances or liens; and for 
its enforcement there is no legal remedy, but like other liens of 
which possession is not an element, and for the enforcement of 
which specific legal remedies are not provided, it can be carried 
into effect only through 2 court of equity. Turner v. Teague, 554. 


2. Deputy tax collector.—The statutes of this State contemplate that 


tax collectors may have deputies; and their appointment may be 
shown by parol evidence. Rodgers v. Gaines, 218. 
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TAXES. 


1. Taxation of income of railroads.—Since the approval of the revenue 
act of December 31st, 1868, there has been no law in this State, 
authorizing the assessment and collection of taxes on the income 
of railroad companies. State v. Board of Rev. & Road Com’rs, 65. 

2. Same; can not be imposed without a levy by the legislature.—While 
the present Constitution requires, as did the Constitution of 1868, 
that the income of corporations shall be taxed at the same .rate 
that is imposed on the income of natural persons, and the legisla- 
ture, when the power is asserted, can not tax the one at a higher, 
and the other at a lower rate, yet, the first step in taxation being 
the levy by the legislature, until that is done, there can be no 
assessment or collection of taxes on either. Ib. 65. 

3. Failure by legislature to levy taxes; effect of.—When the legislature, 
through a failure to levy, leaves a species of property free from 
taxation, by providing no machinery which can be adapted to the 
assessment, the courts are powerless to remedy the evil. Jb. 65. 

4. Personal property assessed for taxes; lien on.—Where a tax-payer 

urchased a mule in February, and, by his own act, had it assessed 
or taxes as his property for the year in which the purchase was 
made, and allowed the assessment to stand without correction, he 
thereby estopped himself from denying his liability for such taxes ; 
and, for the payment of all the taxes assessed against him for 
that year, a lien on the mule existed under the statute, which was 
superior to the title acquired by a subsequent purchaser. Rodgers 
v. Gaines, 218. 

5. Sale of personal property for taxes; when notice of sale a compliance 
with the statute.-—The words, ‘‘in the precinct in which such de- 
linquent resides,’’ contained in the statute providing for posting 
notices of the sale of personal property for taxes (Code, § 415), 
have reference to the time the assessment was made, “‘ at least, in 
the absence of actual residence in another precinct in the county’’ 
at the time of sale; and hence, where a tax-payer removed from 
the precinct in which his taxes were assessed, after they became 
delinquent, and soon thereafter removed from the county, the 
posting of notices of the sale of property, levied on after his re- 
moval from the county, for unpaid taxes, in the precinct in which 
the assessment was made, is a sufficient compliance with the 
statute. Ib. 218. 

6. Duty of tenant for life to pay-taxes; can not defeat remainder or rever- 
sion by purchase at tax-sale.—It is the duty of a tenant for life to 
pay taxes on land; and he can not, by allowing them to become 
delinquent, and the lands sold for their payment, and by becom- 
ing the purchaser at the tax-sale, divest the estate in reversion or 
remainder. Pruitt v. Holly, 369. 


See EvipENcE, 34. 


TENANTS IN COMMON. 


1. Liability for use and oceupation.—It is a rule of the common law, 
unchanged by the statutes of this State, that the mere occupation 
by a tenant in common of the entire estate or premises does not 
entitle his co-tenants to call him to account for rents, or render 
him liable to an action by them for use and occupation. Fielder, 
Ex’r, v. Childs, 567. 

2. When possession of one presumed to be possession of all.—The entry 
and possession of one tenant in common are ordinarily pre- 
sumed to be the entry and possession of all the tenants; and this 

presumption prevails in favor of all, until there is some open, 

notorious act of ouster and adverse possession by the tenant en- 
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INDEX. 


TENANTS IN COMMON—Continued. 


3. 


4. 


tering and holding, brought home to the notice or knowledge of 
his co-tenants. Jb. 567. 

When possession of one tenant adverse.—Where a purchaser of lands 
at a sale made by the administrator of a deceased tenant in com- 
mon enters into and takes possession of the whole premises, under 
a deed purporting to convey the entire interest in the lands, but, 
in fact, only conveying the undivided interest of the deceased ten- 
ant, and continues therein, claiming for himself the entirety in fee 
simple in the capacity of sole and exclusive proprietor, and taking 
and appropriating for his own use the rents and profits, these open, 
unequivocal, and notorious acts of ownership render his possession 
adverse and hostile to the title of the co-tenants, and are equivalent 
to an actual ouster, and of an utter disseizin. Jb. 567. . 

When deed color of title-—While the deed, in such case, may be in- 
sufficient to pass the legal estate to more than the interest of the 
deceased tenant in the lands, and, as to the interests of the other 
tenants, it may be void, it is nevertheless color of title; and pos- 
session under it, asserted as exclusive, and in hostility to the title 
of the true owners, is adverse. Jb. 567. 


5. Assumpsit for use and occupation; when one tenant in common can 


not maintain against another.—In such case, the other tenants in 
common can not maintain an action of assumpsit for use and oc- 
cupation against the purchaser so entering and holding. Jb. 567. 


6. Same; what necessary to maintain.—The indispensable element to 


support the action of assumpsit for use and occupation, both at 
common law and under the statute, is the conventional relation of 
landlord and tenant, or an entry into possess‘on in recognition of, 
and in subordination to the title, or a holding by the permission of 
the landlord, estopping the tenant from denying or claiming the 
title, or drawing it into controversy. Jb. 567. , 


TREASURER, COUNTY. 


1. Liability of county treasurer for State certificates received by him, and 


appropriated to his own use.—Certificates issued by the Governor 
under authority of the act approved February 19th, 1867, (Pamph. 
Acts, 1866-7, Pp 657), and obligations issued in pursuance of the 
act approved December 19th, 1873, (Pamph. Acts, 1873, p. 40), 
having been received by a county treasurer in his official capacity, 
and by him converted to his own use, he and his sureties can not 
absolve themselves from liability therefor, when sued on his official 
bond, by contesting the constitutionality of the statutes under 
which they were issued. Lewis v. Lee County, 148. 


See Evipence, 12-14, 23; Inrerest, 2. 


TRESPASS AFTER WARNING. See Criwrnat Law. 
TRIAL OF RIGHT OF PROPERTY. 


1. 


Trial of right of property; issue and burden of proof.—In the trial 
of the right of property levied on under an execution or attach- 
ment, the issue is, whether the property belongs to the defendant 
and is subject to the process, and the burden of proof is on the 
plaintiff in the process, who is regarded as the actor. If he makes 
out a prima facie case, the burden of proof then shifts to the 
claimant, who, in that event, must show a legal title in himself— 
such a title as would support trespass, trover or detinue. Shahan 
v. Herzberg, Simpson & Co. 59. 


See Bartment; Evipence, 15. 
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TROVER. ‘See HusBanp AnD Wire, 8; MortGaGeEs, 2. 
TRUSTS AND TRUSTEES. 


1. Judgment confessed by beneficiary in favor of trustee; burden of proof 
on latter to repel presumption of undue influence.—When a judg- 
ment is ciabiensd by a beneficiary in favor of his trustee, or a 
deed is made by the former to the latter, in the absence of expla- 
nation, the intendment is, that the judgment or conveyance was 
obtained by undue influence, and the burden rests on the trustee 
to repel such intendment. Yonge v. Hooper, 119. 


See Deeps, 9; Esrctment, 6; Girts; HusBanp AND Wrz, 2. 
UNLAWFUL DETAINER. See Cuancery, 5. 
USAGE. See Custom. 
USE AND OCCUPATION. ‘See Tenants 1x Common. 
USURY. 


1. Statute of Georgia construed—A reasonable construction of the 
statute of Georgia, approved February 24th, 1875, fixing the legal 
raie of interest in that State at seven per cent. per annum, and 
authorizing a conventional rate of twelve per cent. per annum, by 
special agreement of the parties, and providing that “‘it shall not 
be lawful ’’ to charge a rate of interest greater than that authorized, 
but not declaring whether usury shall vitiate the entire contract, 
or render it void only for the interest unlawfuily charged, is, that 
the penalty for usury is intended to be only a forfeiture of the 
entire interest charged, and that a recovery can only be had for 
the principal. Dawson v. Burrus, i111. 

2. Same; when court of equity will not give interest on contracts tainted 
by.—When a mortgagor, as complainant, seeks equitable relief 
against usury, he is usually required to do equity by paying or 
tendering the principal with legal interest; but when, as in this 
case, the evedhanen of a mortgage securing a debt tainted with 
usury is sought by the mortgagee, and the usury is pleaded, no 
interest can be recovered. Jb. 111. 


See Brits or ExcHANGE AND Promissory Notes. ° 
VENDOR AND PURCHASER. 


1. When purchaser of land not a bona fide purchaser without notice.—If 
a purchaser of land is sufficiently informed to put him on inquiry, 
and that inquiry, if followed up, would lead him to the knowledge 
that there is a vendor’s lien on the land for unpaid purchase- 
money owing by his vendor, he is not a purchaser without notice, 
and is not entitled to protection against the asserted lien. Rosette 
v. Wynn, 146. - 

2. Vendor’s lien on land for unpaid purchase-money; waiver of, how de- 
termined.—To determine whether a vendor has waived his lien or 
land for unpaid purchase-money, the whole transaction betweer 
the parties must be considered; and if from the transaction as a 
whole, it clearly appears that the vendor trusted exclusively to 
the personal responsibility of the vendee, and did not look to the 
land for security, the existence of the lienis repelled. Stringfellow 
v. Ivie, 209. 

3. Vendor of personal property, parting with possession, has no lien for 
purchase-money.—A vendor of personal property: parting with the 
possession, has no implied or equitable lien for the payment of the 
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VENDOR AND PURCHASER—Continued. 


eae oscar d ; but he must look alone to the personal responsi- 

ility of the vendee. Jb. 209. 

Sale of land and personal property by one contract; when vendor’s lien 
on the land waived.—Where land and personal property are sold 
together, under an entire contract, at an aggregate or gross price, 
and in the sale there is no act or agreement of the parties fixing or 
determining what part of the gross price is for the land, and what 

art tor the personal property, and it is impossible, without resort- 

ing to conjectural inquiries, to separate the one from the other, 

‘the presumption must be, that the vendor did not look to the land 

for payment of the purchase-money therefor, but relied on the per- 

oe responsibility of the vendee, thereby waiving his lien. 
. 209. . 

Vendor’s lien on land for unpaid purchase-money; how created.—No 
special agrement or netor intention is required to create a ven- 
dor’s lien on land for unpaid purchase-money ; but it arises by 
mere operation of law, oan is an incident of every contract for the 
sale of land, unless it has been waived. Sims v. Nat. Commercial 
Bank, 248. 


See Cuancery, 24, 42-46; Contracts, 3; Deeps; Evipence, 33; 
Fravups, Statute oF; Rartroaps, 9-16; SAEs. 


WARRANTY. See Acency, 6, 7. 


WILLS. 
1. Construction of will; intention of testator can not be shown by parol. 


In the construction of a will parol proof of the testator’s intention 
is not admissible ; but, as aids in arriving at his intention, when 
not clearly expressed, the state of his property, and other attend- 
ant, cognate facts may be shown. Simmons v. Simmons, 235. 


2. Same; province of court and jury.—Where parol testimony of attend- 


ant, collateral facts is.introduced in aid of the construction of a 
will, whether such testimony is true, is a question for the jury; 
but if admitted, or when proved and found, the influence of such 
facts as factors in interpreting the will is a question of law for the 
determination of the court. Jb. 235. 

Construction of particular provisions in a will.—A testator devised 
to his son L. the west inalf of the north-east quarter of section 22; 
and to his grandson G. ‘‘all of the south-west quarter of section 15, 
south of the creek,”’ describing it by boundaries, and supposed to 
contain thirty-eight acres ; and in asubsequent clause of the will 
he makes this devise: ‘To my wife B., her life-time, and at her 
death to my son W., all of section 22 on the south side of creek, 
except thirty-eight acres to my grandson G.’’ No lands in section 
22 were devised to G., the only devise to him contained in the will 
being as above stated. Held, in a statutory real action in the na- 
ture of ejectment, brought by W. against L. to recover that part 
of the north-east quarter of section 22, which lies south of the 
creek, that, in the absence of evidence of the state of the testator’s 
property, or other outside collateral facts, the devise to W. is too 
obscure to impair the clear language found in the devise to L.; 
and that a charge given by the primary court, instructing the jury 
that under the will the plaintiff was entitled to recover the ae 
sued for, iserroneous. Jb. 235. 


4. Equitable conversion of real into personal estate; what is, and when 


it takes effect.—A provision in a will directing that the testator’s 
real estate should be sold and converted into money, when his 

oungest child should become of age or marry, constitutes an equita- 
ble conversion of the real estate into personal property ; but the con- 
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version does not and can not take effect until, by the terms of the 
will, the real estate can be sold; and; until that time, being real 
estate, both in equity and at law, the heirs, having by descent 
the legal title, have no right or pretense for going into equity to re- 
cover the possession. Massey, Adm’r, v. Modawell, 421. 


WITNESS. 
1. 


Comeptency of a party as a witness under section 3058 of the Céde.. 
Under the statute rendering a purty incompetent to testify as to 
any “transaction with, or statement by a duconaet person,’’ etc., 
testimony, to come within the first class mentioned, must relate to 
some act done by the deceased, or in the doing of which he per- 
sonally participated ; and to come within the other class mentioned, 
it must be of a conversation to which the deceased was a party, and 
in which his statements, replies, or presumed admission from 
silence are sought to be introduced in evidence ; and in either case, 
to fall within the prohibition of the statute, the transaction or 
statement must be of such a character, and so connected with the 
deceased that, if living, the presumption would be that he could 
deny, qualify, or explain it. Wood, Ex’rx, v. Brewer, 259. 

Same.—lf the testimony relate to a transaction with another, or 
falls not within the class supposed to be particularly within the 
knowledge of the deceased, neither the rule of exclusion, nor the 
reason of it applies; and hence, it was held that the testimony ob- 
jected to in this case, as coming within the statute, was competent, 
and the primary court did not err in admitting it. Jb. 259. 

Prosecutor a competent witness.—The prosecutor in a prosecution for 
trespass after warning is not rendered incompetent as a witness 
by reason of the fact, that, under the statute (Code of 1876, § 
4420), he is entitled to the fine imposed on the defendant in case 
of conviction. Bohannon v. State, 47. 

Proof of writing attested by witness.—The attesting witness to a 
receipt offered in evidence must be called, or his absence ac- 
counted for, before other evidence of its execution is admissible. 
Jenks v. Terrell, Adm’r, 238. 

Same.—The execution of a chattel mortgage, purporting to be at- 
tested by subscribing witnesses, can not be proved by the mort- 

_ gagor or mortgagee, when neither of the subscribing witnesses is 
valled, and no reason for not producing them is shown. Russell v. 
Walker, 315. 

Conviction under statute for placing obstructions on railroad does not 
render witness incompetent.—The offense of wantonly or maliciously 
injuring a railroad, or of placing any obstruction or impediment 
thereon (Code-of 1876, §4239), not being a common law felony, and 
not having the elements of the crimen falsi, on the trial of a de- 
fendant indicted therefor, a witness’ complicity with, and convic- 
tion of the same offense does not render him incompetent, but 

merely affects his credibility. Clifton v. State. 473. 
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